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CORPORATE DISCLOSURE STATEMENT 
 

 Th e Wyom in g Associa t ion  of Con serva t ion  Dis tr icts , Wyom in g 

Fa rm  Bu rea u  Federa t ion , Wyom in g Stock  Growers  As s ocia t ion , 

Wyom in g Wool Growers  As s ocia t ion  a n d  Uta h  Fa rm  Bu rea u  

Federa t ion  a re n on govern m en ta l corpora te pa r t ies  wh ich  do n ot  

h a ve a n y pa ren t  corpora t ion s  or  p u b licly h eld  corpora t ion s  th a t  own  

ten -percen t  (10%) or  m ore of th eir  s tock . 
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STATEMENT OF IDENTITY OF  AMICI CURIAE, INTEREST IN 
THE CASE, AND SOURCE OF  AUTHORITY TO FILE 1 

 
 Th e Wyom in g Associa t ion  of Con serva t ion  Dis tr icts  p rovides  

lea ders h ip  for  th e con serva t ion  of Wyom in g’s  s oil a n d  wa ter  

resou rces , p rom otes  th e con trol of s oil eros ion , p rom otes  a n d  

p rotects  th e qu a lity of Wyom in g’s  wa ters , p rom otes  wise u se of 

Wyom in g’s  wa ter  a n d  a ll oth er  n a tu ra l res ou rces , p reserves  a n d  

en h a n ces  wild life h a b ita t , p rotects  th e ta x ba se a n d  p rom otes  th e 

h ea lth , s a fety a n d  gen era l welfa re of th e cit izen s  of th e Sta te of 

Wyom in g th rou gh  a  respon s ib le con serva t ion  eth ic. 

Th e Wyom in g Fa rm  Bu rea u  Federa t ion  is  a  gen era l a gr icu ltu re 

orga n iza t ion  with  m ore th a n  2 ,60 0  m em ber  fa m ilies .  Its  m em bers  

work  togeth er  to develop  a gr icu ltu ra l resou rces , policy, p rogra m s  

a n d  s ervices  to en h a n ce th e ru ra l lifes tyle of Wyom in g.  Th e 

Wyom in g Fa rm  Bu rea u  Federa t ion  is  orga n ized , con trolled  a n d  

fin a n ced  by m em bers  wh o pa y a n n u a l du es .   

                                  
1   Pu rs u a n t  to Fed .R.App .P. 29 (c)(5 ), n eith er  a  pa r ty n or  

pa r ty’s  cou n sel a u th ored  th is  b r ief, in  wh ole or  in  pa r t , or  
con tr ibu ted  m on ey th a t  wa s  in ten ded  to fu n d  its  p repa ra t ion  or  
s u bm is s ion .  No person  (oth er  th a n  th e a mici cu ria e , th eir  m em bers , 
or  th eir  cou n sel) con tr ibu ted  m on ey th a t  wa s  in ten ded  to fu n d  its  
p repa ra t ion  or  su bm is s ion .  Pu rs u a n t  to Fed .R.App .P. 29 (a ), a ll 
pa r t ies  h a ve con sen ted  to th e filin g of th is  b r ief. 
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2  
 

Th is  orga n iza t ion  p rovides  a  m ea n s  by wh ich  fa rm ers  a n d  ra n ch ers  

work  togeth er  for  th e ben efit  of th e a gricu ltu re in du s try.  Its  policies  

cover  a  b roa d  ra n ge of is s u es  a n d  in clu de th e in teres ts  of everyon e 

in  Wyom in g wh o is  d irect ly or  in d irect ly a ffected  by a gr icu ltu re. 

Th e m is s ion  of th e Wyom in g Stock  Growers  As socia t ion  is  to 

s erve th e lives tock  bu s in es s  a n d  fa m ilies  of Wyom in g b y p rotect in g 

th eir  econ om ic, legis la t ive, regu la tory, ju d icia l, en viron m en ta l, 

cu s tom , a n d  cu ltu ra l in teres ts .  Th e Wyom in g Stock  Growers  

As socia t ion  pu rsu es  its  m is s ion  of a dvoca cy p r im a rily th rou gh  

effect ive lobbyin g a t  both  s ta te a n d  n a t ion a l levels  by volu n teer  

lea ders h ip  a n d  exper ien ced  s ta ff.  Th e As socia t ion  m a in ta in s  a  lega l 

fu n d  to en a b le it  to in it ia te, defen d  or  s u pport  lit iga t ion  on  cr it ica l 

is s u es  with  th e poten t ia l to h a ve a  m a jor  im pa ct  on  its  m em bers ’ 

ra n ch in g en terp r is es . 

Th e Wyom in g Wool Growers  Ass ocia t ion  is  on e of th e forem os t  

a gr icu ltu ra l orga n iza t ion s  in  th e Sta te of Wyom in g, work in g with  

oth ers  to p rotect , p reserve a n d  en h a n ce th e la m b  a n d  wool in du s try 

a n d  th e ra n ch in g com m u n ity a n d  lifes tyle of Wyom in g a n d  th e 

Wes t .  Th is  is  don e th rou gh  a  va r iety of m eth ods  a n d  a ct ivit ies , 

from  work in g with  legis la tors , govern m en ta l officia ls  a n d  th e 
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gen era l pu b lic to a s su re th a t  decis ion  m a kers  a n d  th e pu b lic h a ve 

a ccu ra te a n d  com plete in form a tion  a bou t  th e in du s try, to work in g 

d irect ly with  p rodu cers  to edu ca te a n d  in form  th em  on  th e la tes t  

tech n ology or  p rodu ct ion  p ra ct ices  wh ich  s erve to en h a n ce th eir  

opera t ion s  a n d  in crea se th eir  p rofita b ility a n d  su s ta in a b ility.  Th e 

Wyom in g Wool Growers  As socia t ion  h a s  been  a n  a ct ive pa r tn er  with  

th e Sta te of Wyom in g a n d  its  cit izen s  in  ca r in g for , en h a n cin g a n d  

a dd in g va lu e to th e ren ewa b le resou rces  of th e Sta te.  Th ese 

con t in u e to be a m on g th e m os t  im por ta n t  goa ls  a n d  ob ject ives  of 

th e As socia t ion  an d  its  p rodu cer  m em bers  a n d  s u pporters . 

Th e Uta h  Fa rm  Bu rea u  Federa t ion  is  a  n on -p rofit  corpora t ion  

orga n ized  u n der  th e la ws  of th e Sta te of Uta h , form ed  in  1916  to 

p rom ote, p rotect  a n d  a s ser t  bu s in es s , econ om ic, s ocia l a n d  

edu ca tion a l in teres t  of its  m em bers .  Th e Uta h  Fa rm  Bu rea u  

Federa t ion  is  Uta h ’s  la rges t  fa rm in g a n d  ra n ch in g orga n iza t ion  

con s is t in g of m em ber  fa m ilies  loca ted  in  a ll 29  cou n ties .  Ma n y of 

th e 28 ,000  m em ber  fa m ilies  a re d irect  descen da n ts  a n d / or  

s u cces s ors -in -in teres t  of th e p ion eers  wh o set t led  Uta h .  Th e 

orga n iza t ion  p rovides  a  m ech a n ism  by wh ich  fa rm ers  a n d  ra n ch ers  

work  togeth er  on  a  b roa d  ra n ge of is s u es  for  th e ben efit  of th e 
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4  
 

in du s try cover in g a  b roa d  ra n ge of top ics  for  th ose wh o a re d irect ly 

or  in d irect ly a ffected  by a gr icu ltu re. 

SUMMARY OF THE ARGUMENT 

 Th e Uta h  p ra ir ie dog res ides  en t irely with in  th e bou n da r ies  of 

th e Sta te of Uta h  a n d  h a s  n o d is cern ib le effect  on  in ters ta te 

com m erce.  Con sequ en tly, th e federa l govern m en t  h a s  n o 

con s t itu t ion a l a u th or ity to regu la te th e ta k in g of Uta h  p ra ir ie dogs  

on  n on -federa l la n d  u n der  th e En da n gered  Species  Act .  Th e 

pu rpor ted  com m ercia l a n d  b iologica l va lu e of th e Uta h  p ra ir ie dog is  

in a dequ a te to dem on s tra te th a t  ta k in g of th e Uta h  p ra ir ie dog h a s  a  

s u bs ta n t ia l effect  on  in ters ta te com m erce.  Th ere is  n o eviden ce 

th a t  th e ta k in g of th e Uta h  p ra ir ie dog on  p r iva te la n ds  in  th e Sta te 

of Uta h  wou ld  s ign ifica n t ly im pa ct  oth er  s pecies  for  wh ich  a  

n a t ion a l m a rket  exis ts . 

 Fin a lly, du e to bu dget  s h or tcom in gs , ESA s ta tu tory dea d lin es  

a n d  cit izen -s u it  lit iga t ion , th e federa l govern m en t  is  ill-equ ipped  to 

p rovide su ita b le res ou rces  to en su re th e p rotect ion  a n d  recovery of 

wh olly in tra s ta te en da n gered  s pecies .  Th e federa l govern m en t  is  

well kn own  for  its  s low a n d  bu rea u cra t ic m eth ods  of im p lem en tin g 

a n y policy.  Ra th er , p rotect in g wild life is  pecu lia r ly with in  th e police 
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power of th e in d ividu a l s ta tes , ea ch  of wh ich  h a s  grea t  la t itu de in  

determ in in g wh a t m ea n s  a re rea son a b le a n d  a pp ropr ia te for  th e 

p rotect ion  a n d  recovery of en da n gered  s pecies  res id in g with in  th eir  

respect ive bou n da r ies .  In d ividu a l s ta tes  a re in n ova t ive 

govern m en ts  th a t  ca n  bes t  respon d  to th eir  u n iqu e circu m s ta n ces  

a n d  species  en da n germ en t  a s  opposed  to a  federa l ta s k  force fa r  

rem oved  from  th e loca l s cen e. 

 Con sequ en tly, ba sed  on  th e foregoin g, th e ju dgm en t  of th e 

Dis tr ict  Cou rt  s h ou ld  be a ffirm ed  in  its  en t irety. 

ARGUMENT 

I.  In c id e n t a l Ta k in g o f a  Pu re ly  In t r a s t a t e  Sp e c ie s  On  Pr iva t e  
La n d  Doe s  No t  Con s t it u t e  In t e r s t a t e  Com m e r c e . 
 

 A regu la ted  a ct ivity’s  effect  on  in ters ta te com m erce m u s t  be 

both  d irect  a n d  su bs ta n t ia l to with s ta n d  s cru t in y u n der  th e 

Com m erce Cla u se.  See Un ited  Sta tes  v. Pa t ton , 451  F.3d  615 , 625   

(10 th  Cir . 2006 ).  “Wh ere th e regu la ted  a ct ivity is  n ot  com m ercia l in  

n a tu re, Con gres s  m a y regu la te it  on ly wh ere th ere a re ‘s u bs ta n t ia l’ 

a n d  n ot  ‘a t ten u a ted ’ effects  on  oth er  s ta tes , on  th e n a t ion a l 

econ om y, or  on  th e a b ility of Con gres s  to regu la te in ters ta te 

com m erce.”  Id ., qu ot in g Un ited  Sta tes  v. Morr ison , 529  U.S. 598 , 
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614 -15  (2000 ).  Th is  s ta n da rd  is  u n likely to be s a t is fied  wh en  th e 

regu la t ion  regu la tes  in tra s ta te — i.e ., a ct ivity th a t  occu rs  wh olly 

with in  a  s in gle s ta te — n on econ om ic a ct ivity.  See Un ited  Sta tes  v. 

Ricca rd i, 405  F.3d  852 , 866  (10 th  Cir . 2005 ).  Accord in gly, “wh ere 

th e a ct ivity su b ject  to regu la t ion  is  both  in tra s ta te a n d  n on -

econ om ic is  th e Cou rt  likely to fin d  it  beyon d  con gres s ion a l power .”  

See id . 

 As  its  n a m e su gges ts , th e Uta h  p ra ir ie dog occu rs  on ly with in  

th e Sta te of Uta h .  Th e Un ited  Sta tes  Fis h  a n d  Wild life Service 

con cedes  th a t  th e Uta h  p ra ir ie dog is  a  pu rely in tra s ta te a n im a l. 

See Peop le for  th e Eth ica l Trea tm en t  of Proper ty Own ers  v. Un ited  

Sta tes  Fis h  a n d  Wild life Service, Ca se No. 2013 -cv-00278-DB, 2014  

WL 5743294 , a t  *4  (D. Uta h  Nov. 4 , 2014 ).  Moreover , th e Uta h  

p ra ir ie dog does  n ot  t ra vel th rou gh  ch a n n els  of in ters ta te com m erce 

a n d  it  h a s  n o recogn iza b le im pa ct  on  in ters ta te com m erce.  Du e to 

th e fa ct  th a t  th e Uta h  p ra ir ie dog on ly occu rs  with in  th e bou n da ries  

of th e Sta te of Uta h  a n d  h a s  n o d is cern ib le effect  on  in ters ta te 

com m erce, th e federa l govern m en t h a s  n o con s t itu t ion a l a u th or ity 

to regu la te th e ta k in g of Uta h  p ra ir ie dogs  on  n on -federa l la n d  

u n der  th e En da n gered  Species  Act. 
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A.  Th e  Com m e rc e  Cla u s e  Doe s  Not  Pe r m it  Broa d  
Re gu la t ion  o f Ac t ivit ie s  Th a t  Do  Not  Affe c t  In t e r s t a t e  
Com m e r c e . 
 

 Th e Com m erce Cla u se gives  Con gres s  th e power  “to regu la te 

Com m erce with  foreign  Na tion s , a n d  a m on g th e s evera l Sta tes , a n d  

with  th e In d ia n  Tr ibes .”  See U.S. CONST. a r t . I, § 8 .  At  on e poin t  in  

t im e, th e power  of Con gres s  u n der  th e Com m erce Cla u se a ppea red  

to be vir tu a lly u n lim ited .  See Hon . Alex Kozin sk i, In trodu ct ion  to 

Volu m e Nin eteen , 19  Ha rv. J .L. & Pu b . Pol’y 1 , 5  (1995 ).  However , 

th is  s eem in gly u n lim ited  power  wa s  n a rrowed  by th e Un ited  Sta tes  

Su p rem e Cou rt  in  Un ited  Sta tes  v. Lopez, 514  U.S. 549  (1995 ) a n d   

Un ited  Sta tes  v. Morr ison , 529  U.S. 598  (2000 ). 

 In  Lopez, th e Su prem e Cou rt  determ in ed  th a t  th ere a re on ly 

“th ree ca tegories  of a ct ivity th a t  Con gres s  m a y regu la te u n der  its  

com m erce power .”  See Un ited  Sta tes  v. Lopez, 514  U.S. a t  558 -59 . 

Firs t , Con gres s  m a y regu la te th e u se of th e ch a n n els  of in ters ta te 

com m erce.  Secon d , Con gres s  is  em powered  to regu la te a n d  p rotect  

th e in s tru m en ta lit ies  of in ters ta te com m erce, or  person s  or  th in gs  

in  in ters ta te com m erce, even  th ou gh  th e th rea t  m a y com e on ly from  

in tra s ta te a ct ivit ies .  Th ird , Con gres s  m a y regu la te th ose a ct ivit ies  

h a vin g a  s u bs ta n t ia l rela t ion  to in ters ta te com m erce.  See id .  In  
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Morr ison , th e Su p rem e Cou rt  fu r th er  cla r ified  th a t  if Con gres s  is  

n ot  regu la t in g th e ch a n n els  or  in s tru m en ta lit ies  of in ters ta te 

com m erce, or  th in gs  m ovin g in  in ters ta te com m erce, its  Com m erce 

Cla u se power is  lim ited  to regu la t in g econ om ic a ct ivit ies  th a t , in  th e 

a ggrega te, h a ve a  n on -a t ten u a ted  a n d  su bs ta n t ia l effect  on  

in ters ta te com m erce.  See Un ited  Sta tes  v. Morr is on , 529  U.S. a t  

610  (em ph a s is  added ). 

 Th e regu la t ion  of th e Uta h  p ra ir ie dog by th e Un ited  Sta tes  

Fis h  a n d  Wild life Service is  n ot  a  va lid  exercis e of power  u n der  th e 

Com m erce Cla u se, beca u se it  n eith er  s a t is fies  th e “s u bs ta n t ia l 

effect” s ta n da rd  a r t icu la ted  in  Morr is on , n or  does  it  fa ll in to a n y of 

th e th ree ca tegories  a r t icu la ted  in  Lopez.  Th a t  is  to s a y, th e Uta h  

p ra ir ie dog does  n ot  t ra vel th rou gh  ch a n n els  of in ters ta te 

com m erce, it  is  n ot  a n  in s tru m en ta lity of in ters ta te com m erce, a n d  

it  does  n ot  h a ve a  s u bs ta n t ia l rela t ion s h ip  to in ters ta te com m erce. 

 Ult im a tely, th ere a re n o en u m era ted  powers  a u th or izin g 

Con gres s  to regu la te th e ta k in g of a n  a n im a l th a t  is  pu rely 

in tra s ta te a n d  th a t  h a s  n o com m ercia l m a rket .  “Th e Com m erce 

Cla u se, even  wh en  s u pp lem en ted  by th e Neces sa ry a n d  Proper  

Cla u se, is  n ot  ca rte  bla nche for  doin g wh a tever  will h elp  a ch ieve th e 
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en ds  Con gres s  s eeks  by th e regu la t ion  of com m erce.”  Na tion a l 

Federa t ion  of In depen den t  Bu s in es s  v. Sebeliu s , 132  S. Ct. 2566 , 

2646  (2012 ) (Sca lia , J ., d is s en t in g).  In  determ in in g wh eth er  th e 

regu la ted  in tra s ta te a ct ivity su bs ta n t ia lly a ffects  in ters ta te 

com m erce, “su bs ta n t ia l” m u s t  be u n ders tood  to h a ve referen ce n ot  

on ly to a  qu a n t ita t ive m ea su re bu t  a ls o to qu a lita t ive on es ; effects  

wh ich  a re too in d irect , rem ote, or  a t ten u a ted  — or  a re s een  on ly by 

p ilin g “in feren ce u pon  in feren ce” — a re n ot  s u bs ta n t ia l.  See Un ited  

Sta tes  v. Bird , 124  F.3d  667 , 683  n . 11  (5 th  Cir . 1997 ). 

 Th e power of Con gres s  to regu la te in tra s ta te a ct ivit ies  is  m ore 

lim ited  th a n  its  power  to regu la te th e in s tru m en ta lities  a n d  

ch a n n els  of in ters ta te com m erce.  Wh erea s  Con gres s  m a y regu la te 

a n y in s tru m en ta lity or  ch a n n el of in ters ta te com m erce, th e 

Con s t itu t ion  perm its  Con gres s  to regu la te on ly th ose in tra s ta te 

a ct ivit ies  th a t  h a ve a  su bs ta n t ia l effect  on  in ters ta te com m erce.  

Fu rth er , federa l regu la t ion  of in tra s ta te a ct ivity m u s t  regu la te 

a ct ivity th a t  is  econ om ic in  n a tu re.  See Un ited  Sta tes  v. Morr is on , 

529  U.S. a t  610 .  Th is  lim ita t ion  recogn izes  th a t  if th e federa l 

govern m en t  is  a llowed  to en croa ch  u pon  n on econ om ic a rea s  of 

Sta te con cern , federa l regu la t ion  will crowd  ou t  s ta te legis la t ion  in  
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con tra ven t ion  to th e Con s t itu t ion ’s  federa lis t  dyn a m ic.  See Un ited  

Sta tes  v. Lopez, 514  U.S. a t  595  (Th om a s , J ., con cu rr in g) (n otin g 

th a t  th e power  to regu la te “in tra s ta te com m erce ” wh ich  

s u bs ta n t ia lly a ffects  in ters ta te com m erce does  n ot  s a n ct ion  federa l 

regu la t ion  of in tra s ta te “a ct ivit ies ” u n rela ted  to com m erce). 

 Here, in  rega rds  to th e ta k in g of a  wh olly in tra s ta te 

en da n gered  species , th e govern m en t  h a s  en u n cia ted  n o n exu s  

wh a ts oever  to in ters ta te com m erce a n d  th e eviden ce does  n ot  

es ta b lis h  th a t  th e ta k in g of a  Uta h  p ra ir ie dog from  pr iva te la n ds  

im p lica tes  in ters ta te com m erce in  a n y wa y.  To be su re, th e ta k in g 

of a  s olita ry Uta h  p ra ir ie dog from  pr iva te la n ds  in  th e Sta te of Uta h  

does  n ot  su bs ta n t ia lly a ffect  th e s ta tu s , p rotect ion  or  recovery of a  

s epa ra te en da n gered  or  th rea ten ed  s pecies  in  oth er  s ta tes .  Th ere is  

n o es ta b lis h ed  con n ect ion  between  th e ta k in g of th e Uta h  p ra ir ie 

dog from  p r iva te la n ds  in  th e Sta te of Uta h  a n d  its  im pa ct  on  th e 

s cien t ific, t ra vel, pu b lica t ion  or  m ed ica l in du s tr ies .  An y cla im  th a t  

th e ta k in g of a  Uta h  p ra ir ie dog from  p r iva te la n ds  in  on e s ta te r is es  

to a  “s u bs ta n t ia l rela t ion s h ip ” to in ters ta te com m erce is  fa r  too 

a t ten u a ted  to pa s s  m u s ter .  Th e m ere pos s ib ility of fu tu re 

s u bs ta n t ia l effects  on  in ters ta te com m erce is  s im p ly too 
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h ypoth et ica l a n d  a t ten u a ted  from  th e regu la t ion  in  qu es t ion  to m eet  

Con s t itu t ion a l requ irem en ts . 2 

B.  Th e  Cou r t  Sh ou ld  Foc u s  on  Wh e t h e r  t h e  Ac t ivit y  
Be in g Re gu la t e d  Su bs t a n t ia lly  Affe c t s  In t e r s t a t e  
Com m e r c e ,  a s  Op p os e d  t o  t h e  Re gu la t ion  It s e lf. 
 

 Th e p roper  focu s  of th e “s u bs ta n t ia l effect” tes t  is  m ea s u red  by 

th e a ct ivity bein g regu la ted .  See Gon za les  v. Ra ich , 545  U.S. 1 , 23  

(2005 ).  Th e regu la ted  a ct ivity is  th e ta k in g of th e Uta h  Pra ir ie dog. 

Accord in gly, th e qu es t ion  in  th e p resen t  ca se is  wh eth er  th e ta k in g 

of th e Uta h  p ra ir ie dog its elf h a s  a  s u bs ta n t ia l effect  on  in ters ta te 

com m erce; n ot  wh eth er  th e regu la t ion  p reven t in g th e ta ke h a s  su ch  

a n  effect . 

                                  
 2   Th is  is  typ ica lly kn own  a s  th e “bu t terfly effect” a n d  is  bes t  
por tra yed  by The Little  Old  Woma n  a nd  Her Pig, in  Th e Ta ll Book  of 
Nu rsery Ta les  (1972 ).  Th e lit t le old  wom a n  h a d  been  s tym ied  in  h er  
a t tem p t  to get  h om e beca u se h er  reca lcit ra n t  p ig refu sed  to cros s  a  
s t ile.  So th e old  wom a n  ga ve wa ter  to a  h a ym a ker  for  a  wis p  of h a y 
to give to a  cow for  s om e m ilk  to in du ce a  ca t  to begin  to k ill a  ra t  
th a t  bega n  to gn a w a  rope th a t  bega n  to h a n g a  bu tch er  wh o bega n  
to k ill a n  ox wh o bega n  to d r in k  som e wa ter  th a t  bega n  to qu en ch  a  
fire th a t  bega n  to bu rn  a  s t ick  th a t  bega n  to bea t  th e dog wh o bega n  
to b ite th e p ig wh o ju m ped  over  th e s t ile in  a  fr igh t .  See Un ited  
Sta tes  v. Wa n g, 222  F.3d  234 , 239  (6 th  Cir . 2000 ) (cita t ion  om it ted ).  
Wh ile th is  s equ en ce of even ts  got  th e lit t le old  wom a n  h om e th a t  
n igh t , s u ch  a  ca u s a l ch a in  will n ot  s u ffice to ju s t ify p roh ib it ion  of a  
ta k in g of a  wh olly in tra s ta te s pecies  of wild life.  
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 For  exa m ple, in  Ra n ch o Viejo, LLC v. Norton , th e d is tr ict  cou r t  

u ph eld  a n  order , from  th e Un ited  Sta tes  Fis h  a n d  Wild life Service, 

d irected  to a  developer  to rem ove a  fen ce from  its  own  p roper ty in  

order  to a ccom m oda te th e m ovem en t  of a rroyo toa ds , a  s pecies  of 

n eith er  m igra tory h a b it  n or  com m ercia l u se.  See Ra n ch o Viejo, LLC 

v. Norton , 323  F.3d  1062 , 1064 -65  (D.C. Cir . 2003 ).  Th e d is tr ict  

cou r t’s  h old in g th a t  th e ta k in g of a  n on -com m ercia l, in tra s ta te 

s pecies  m a y be con s t itu t ion a lly regu la ted  by th e federa l govern m en t  

u n der  th e a u th or ity of th e Com m erce Cla u se wa s  a ffirm ed  on  

a ppea l.  See id ., a t  1079 -80 .  However , in  d is s en t  from  a  den ia l of 

reh ea r in g en  ba nc, th en  Circu it  J u dge J oh n  G. Roberts , J r . 

ca u t ion ed  th a t  beca u se th e p a n el focu sed  on  th e ch a llen ged  

regu la t ion  ra th er  th a n  th e a ct ivity bein g regu la ted , th e circu it ’s  

decis ion  wa s  s u spect .  See Ra n ch o Viejo, LLC v. Norton , 334  F.3d  

1158 , 1160  (D.C. Cir . 2003 ) (Rober ts , J ., d is s en t in g) (s ta t in g th a t  

“th e pa n el’s  a pp roa ch  in  th is  ca se lea ds  to th e resu lt  th a t  regu la t in g 

th e ta k in g of a  h a p les s  toa d  th a t , for  rea s on s  of its  own , lives  its  

en t ire life in  Ca liforn ia  con s t itu tes  regu la t in g “Com m erce . . . a m on g 

th e s evera l Sta tes .”).  “Look in g p r im a rily beyon d  th e regu la ted  

a ct ivity . . . wou ld  ‘effectu a lly ob litera te’ th e lim it in g pu rpose of th e 
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Com m erce Cla u se,” a n d  u n der  su ch  a n  a pp roa ch , “th e fa cia l 

ch a llen ges  in  Lopez a n d  Morr is on  wou ld  h a ve fa iled .”  See GDF 

Rea lty In v., Ltd . v. Norton , 326  F.3d  62 2 , 634 -35  (5 th  Cir . 2003 ).   

 Con sequ en tly, th is  Cou rt  s h ou ld  a n a lyze th e effect  of th e 

a ct ivity bein g regu la ted  h ere – th e ta k in g of th e Uta h  p ra ir ie dog 

from  p r iva te p roper ty – n ot  th e ch a llen ged  regu la t ion  in  its elf.  

Con gres s  m a y n ot  regu la te a ct ivity (i.e ., th e ta k in g of a  Uta h  p ra ir ie 

dog) solely beca u se n on -regu la ted  con du ct  (i.e ., com m ercia l 

developm en t) by th e a ctor  en ga ged  in  th e regu la ted  a ct ivity will h a ve 

s om e con n ect ion  to in ters ta te com m erce.  See id ., a t  634 . 

Tru e, th e effect  of regu la t ion  of ESA ta kes  m a y be to 
p roh ib it  s u ch  developm en t  in  s om e circu m s ta n ces .  Bu t , 
Con gres s , th rou gh  ESA, is  n ot  d irect ly regu la t in g 
com m ercia l developm en t . 
 

Id . (em ph a s is  in  or igin a l).  Wh ile th e p roh ib it ion  of ta k in g th e Uta h  

p ra ir ie dog m a y preven t  or  in terfere with  com m ercia l developm en t , 

th e ESA does  n ot  d irect ly regu la te th ese a ct ivit ies .  Th erefore, th e 

com m ercia l m otiva t ion s  of la n d  developers  or  p roper ty own ers  is  

en t irely ir releva n t to wh eth er  or  n ot  th e ta k in g of a  Uta h  p ra ir ie dog 

h a s  a  s u bs ta n t ia l effect  on  in ters ta te com m erce. 
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C. Th e  Pu r p o r t e d  Com m e r c ia l a n d  Bio logic a l Va lu e  o f 
t h e  Ut a h  Pra ir ie  Dog is  In s u ffic ie n t  t o  De m on s t r a t e  
Th a t  Ta k e  o f t h e  Ut a h  Pr a ir ie  Dog h a s  a  Su bs t a n t ia l 
Effe c t  on  In t e r s t a t e  Com m e r c e . 
 

 Th e Un ited  Sta tes  Fis h  a n d  Wild life Service a rgu es  th a t  th e 

ru le, desp ite regu la t in g a n  exclu s ively in tra s ta te s pecies , h a s  a  

s u bs ta n t ia l effect  on  in ters ta te com m erce, beca u se m a n y of th e 

p roposed  a ct ivit ies  th a t  h a ve been  p roh ib ited  by th e ru le a re 

com m ercia l or  econ om ic in  n a tu re.  Th e govern m en t  a rgu es  th a t  th e 

Uta h  p ra ir ie dog h a s  s om e b iologica l va lu e, a n d  beca u s e th e Uta h  

p ra ir ie dog h a s  som e b iologica l va lu e a n y ta k in g of th e a n im a l m u s t  

h a ve a  su bs ta n t ia l effect  on  in ters ta te com m erce. 

 However , “th e Com m erce Cla u se em powers  Con gres s  ‘to 

regu la te com m erce’ n ot  ‘ecos ys tem s .’”  See Na tion a l As s ’n  of Hom e 

Bu ilders  v. Ba bb it t , 130  F.3d  1041, 1065  (D.C. Cir . 1997 ) (Sen telle, 

J ., d is s en t in g).  If Con gres s  cou ld  u se th e Com m erce Cla u se to 

regu la te a n y in tra s ta te en t ity or  a ctivity th a t  m igh t  a ffect  a n  

ecos ys tem  (to s a y n oth in g a bou t  its  effect  on  com m erce), th a t  th ere 

wou ld  be n o foreseea b le s topp in g poin t  to con gres s ion a l power  

u n der  th e Com m erce Cla u s e.  See id . 
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 Th e m ere poten t ia l for  a  s u bs ta n t ia l b iologica l im pa ct  is  s im p ly 

n ot  en ou gh  to a dva n ce th e govern m en t’s  a rgu m en t .  At  p resen t , th e 

Uta h  p ra ir ie dog h a s  n o qu a n tifia b le b iologica l va lu e th a t  im pa cts  

in ters ta te com m erce.  Th e govern m en t  relies  h ea vily on  th e 

poten t ia l “u n kn own  va lu e” of th e Uta h  p ra ir ie dog to m a ke th eir  

ca se.  However , u n der  th is  th eory, litera lly a n yth in g cou ld  

con ceiva b ly becom e a n  ob ject  of com m erce a t  s om e poin t  in  th e 

fu tu re.  See Na tion a l As s ’n  of Hom e Bu ilders  v. Ba bb it t , 1 3 0  F.3 d  a t  

1058  (Hen derson , J ., con cu rr in g).  If th is  cou r t  a ccep ted  th is  

a rgu m en t , it  wou ld  h a ve th e effect  of givin g th e federa l govern m en t  

th e a u th or ity to regu la te a n y a ct ivity.  See A.L.A. Sch ecter  Pou lt ry 

Corp . v. Un ited  Sta tes , 295  U.S. 495 , 554  (1935 ) (Ca rdozo, J ., 

con cu rr in g) (“Th ere is  a  view of ca u s a t ion  th a t  wou ld  ob litera te th e 

d is t in ct ion  between  wh a t  is  n a t ion a l a n d  wh a t  is  loca l in  th e 

a ct ivit ies  of com m erce. . . .  Act ivit ies  loca l in  th eir  im m ed ia cy do n ot  

becom e in ters ta te a n d  n a t ion a l beca u s e of d is ta n t  repercu s s ion s .”). 

 Fin a lly, th e govern m en t  con ten ds  th a t  th e Uta h  p ra ir ie dog is  

a  tou r is t  a t t ra ct ion .  Th e Fis h  a n d  Wild life Service su pports  th eir  

con ten t ion  by cit in g to th e n u m ber of n on res iden ts  repor ted  

observin g, ph otogra ph in g a n d  feed in g s m a ll a n im a ls  (wh ich  m a y or  
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m a y n ot  in clu de th e Uta h  p ra ir ie dog) in  Na tion a l Pa rks , like Bryce 

Ca n yon  a n d  Ca p ita l Reef.  However, th e govern m en t’s  eviden ce th a t  

th e Uta h  p ra ir ie dog is  a  legit im a te tou r is t  a t t ra ct ion  is  

in con clu s ive, a t  bes t .  More im porta n t ly, th e govern m en t  ign ores  

th e fa ct  th a t  Na t ion a l Pa rks , wh ere th e m a jority of th e Uta h  p ra ir ie 

dogs  a re bein g observed , a re federa l en cla ves ; en cla ves  th a t  wou ld  

rem a in  u n a ffected  by th e ta ke of th e Uta h  p ra ir ie dog on  p r iva tely 

own ed  la n ds . 

II. A De Min im is  Com m e rc ia l Con s e qu e n c e  is  No t  a  J u s t ifia ble  
Ba s is  fo r  Re gu la t ion  o f In t r a s t a t e  Sp e c ie s . 
 

 Th e bu rden  is  on  th e govern m en t  to s h ow th a t  a  ru le, a ffect in g 

a  pu rely in tra s ta te n on -com m ercia l s pecies , h a s  m ore th a n  a  d e 

min imis  im pa ct  on  com m ercia l a ct ivity.  As  s et  for th  a bove, th e 

a ct ivity bein g regu la ted  m u s t  bea r  a  s u bs ta n t ia l rela t ion  to 

in ters ta te com m erce.  Here, h owever , “n eith er  th e a ctors  n or  th eir  

con du ct  h a s  a  com m ercia l ch a ra cter .”  See Un ited  Sta tes  v. 

Morr ison , 529  U.S. a t  611 , qu otin g Un ited  Sta tes  v. Lopez, 514  U.S. 

a t  580  (Ken n edy, J ., con cu rr in g).  Accord in gly, th e govern m en t’s  

eviden ce th a t  th e Uta h  p ra ir ie dog h a s  m ore th a n  a  d e min imis  

im pa ct  on  com m ercia l a ct ivity is  in s u fficien t .  Th e govern m en t  
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ca n n ot  m eet  its  bu rden  of p rodu cin g en ou gh  eviden ce to s u pport  a  

rea s on a b le in feren ce th a t  in ters ta te com m erce h a s  been  or  will be 

a ffected . 

 Th e Uta h  p ra ir ie dog h a s  n o com m ercia l va lu e.  Th e Un ited  

Sta tes  Fis h  a n d  Wild life Service h a s  n ot  m a de a n y fin d in gs  th a t  th e 

ta k in g of th e p ra ir ie dog su bs ta n t ia lly a ffects  in ters ta te com m erce. 

Ra th er , it  h a s  con s is ten t ly con clu ded  th a t  th e p ra ir ie dog is  n ot  

u sed  com m ercia lly a n d  is  n ot  a t  r is k  du e to com m ercia l over-

u t iliza t ion . 

 Th e a rgu m en t  a dva n ced  by govern m en t  is  ba sed  on  th e 

Su p rem e Cou rt’s  ru lin g in  Gon za les  v. Ra ich  th a t  a  regu la t ion  m a y 

be u ph eld  wh en  it  is  a n  “es s en tia l pa r t  of a  la rger  regu la t ion  of 

econ om ic a ct ivity, in  wh ich  th e regu la tory s ch em e cou ld  be 

u n dercu t  u n les s  th e in tra s ta te a ct ivity were regu la ted .”  See 

Gon za les  v. Ra ich , 545  U.S. 1 , 24-25  (2005 ).  However , th is  Cou rt  

h a s  been  ca refu l n ot  to a ggrega te too libera lly for  fea r  th a t  it  cou ld  

con ver t  th e Com m erce Cla u se in to a n  u n lim ited  federa l power .  See 

Un ited  Sta tes  v. Pa t ton , 451  F.3d  a t  622  (“If we en terta in  too 

expa n s ive a n  u n ders ta n d in g of effects , th e Con s t itu tion ’s  
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en u m era t ion  of powers  becom es  m ea n in gles s  a n d  federa l power  

becom es  effect ively lim it les s .”). 

 In  Gon za les  v. Ra ich , th e is su e wa s  wh eth er  Con gres s  wa s  

a u th or ized  to regu la te th e pu rely loca l growth  a n d  con su m ption  of 

m a riju a n a .  Beca u se it  wa s  clea r  th a t  a  n a t ion a l m a rket  for  

m a riju a n a  a lrea dy exis ts , th e Cou rt  fou n d  th a t  Con gres s  h a s  th e 

power to regu la te a ct ivit ies  th a t  h a ve a  s u bs ta n t ia l effect  on  th a t  

m a rket .  See Gon za les  v. Ra ich , 545  U.S. a t  17 -22 .  Su ch  a ct ivit ies  

obviou s ly in clu de growin g m a riju a n a , wh ich  lea d s  to a  grea ter  

n a t ion a l su pp ly of th e p rodu ct , a s  well a s  con s u m in g it , wh ich  

a ffects  th e n a t ion a l dem a n d  for  th e p rodu ct .  Con gres s  wa s  

con sequ en tly a u th or ized  to regu la te a n y growth  or  con su m ption  of 

m a riju a n a  in  th e Un ited  Sta tes , in clu d in g a n y su ch  a ct ivity th a t  

occu rs  exclu s ively with in  on e s ta te.  See id .  If Con gres s  wa s  n ot  

a b le to regu la te th ose loca l a ct ivit ies , its  a b ility to regu la te th e 

n a t ion a l m a rket  wou ld  be fru s tra ted .  See id . 

 Th is  ca se d iffers  m a rked ly from  Gon za les  v. Ra ich , beca u se 

th e Uta h  Pra ir ie Dog, u n like m a riju a n a , is  n ot  a n  es sen t ia l pa r t  of a  

la rger  regu la t ion  of econ om ic a ct ivity.  As  th e d is tr ict  cou r t  n oted : 

“ta kes  of Uta h  p ra ir ie dogs  on  n on -federa l la n d  – even  to th e poin t  
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of ext in ct ion  – wou ld  n ot  s u bs ta n t ia lly a ffect  th e n a t ion a l m a rket  for  

a n y com m odity regu la ted  by th e ESA.”  See Peop le for  th e Eth ica l 

Trea tm en t  of Proper ty Own ers  v. Un ited  Sta tes  Fish  a n d  Wild life 

Service, 2014  WL 5743294 , a t  *8 .  Th e d is tr ict  cou r t con t in u ed : “th e 

on ly eviden ce th a t  s u gges ts  th a t  th e p ra ir ie dog’s  extin ct ion  wou ld  

s u bs ta n t ia lly a ffect  s u ch  a  n a t ion a l m a rket  is  Defen da n ts ’ a s ser t ion  

th a t  golden  ea gles , h a wks , a n d  bobca ts  a re ‘kn own  to p rey on  

p ra ir ie dogs .’”  See id . (cita t ion  om it ted ).  However , th e govern m en t  

fa ils  to a ccou n t  for  th e fa ct  th a t  th e Uta h  p ra ir ie dog is  n ot  a  m a jor  

food  s ou rce for  th ose a n im a ls , a s  th ose a n im a ls  a re kn own  to p rey 

on  m a n y oth er  species , bes ides  th e Uta h  Pra ir ie dog.  See id . 

(em ph a s is  a dded ).  In  oth er  words , th ere is  n o eviden ce th a t  th e 

ta k in g of th e Utah  p ra ir ie dog on  p r iva te la n ds  in  Uta h  wou ld  

s ign ifica n t ly im pa ct  oth er  species  for  wh ich  a  n a t ion a l m a rket  

exis ts .  See id .  It  follows  th a t  con gres s ion a l p rotect ion  of th e Uta h  

p ra ir ie dog is  n ot  n eces s a ry to th e ESA’s  econ om ic s ch em e.  

 Th e govern m en t  does  n ot  p rovide en ou gh  eviden ce to m a ke a  

com pellin g in feren ce th a t  in ters ta te com m erce will en du re m ore 

th a n  a  d e min imis  com m ercia l im pa ct  u pon  th e ta k in g of th e Uta h  

p ra ir ie dog.  Th a t  is  to s a y, wh en  a ggrega ted , th e ESA’s  
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com preh en s ive s ch em e to p rotect  lis ted  species  wou ld  n ot  t ru ly be 

fru s tra ted .  Th erefore, th e federa l govern m en t  h a s  n o a u th or ity to 

p reven t  p r iva te la n down ers  from  p rotect in g th eir  p roper ty a n d  oth er  

in teres ts  a ga in s t  th e h a rm s  th a t  th e Uta h  p ra ir ie dog a ct ivity 

crea tes . 

III. St a t e  a n d  Loc a l Re gu la t ion  o f Wild life  is  t h e  More  Pr a c t ic a l 
a n d  Effe c t ive  Ap p r oa c h  t o  En viron m e n t a l St e wa rd s h ip . 

 
Th e Dis tr ict  Cou rt  ru led  p roper ly, beca u se is su es  su rrou n d in g 

en da n gered  species  p rotect ion  a n d  h a b ita t  con serva t ion  for  s pecies  

exis t in g solely with in  a  s ta te a re bet ter  s u ited  for  s ta te regu la t ion  

a n d  n ot  a ccord in g to federa l m a n da te or  overs igh t .  Th e p reem ption  

of exis t in g s ta te wild life p rotect ion  regu la t ion s  for  pu rely in tra s ta te 

s pecies  is  n ot  with in  th e pu rview of th e ESA a n d  is  beyon d  th e 

con s t itu t ion a l s cope of federa l en viron m en ta l regu la t ion .  See 

Da n iel J . Lowen berg, Th e Texa s  Ca ve Bu g a n d  th e Ca liforn ia  Arroyo 

Toa d  “Ta ke” on  Con s t itu t ion ’s  Com m erce Cla u se, 36  St . Ma ry’s  L.J . 

149 , 190  (2004 ). 

Protect in g th e “wild life of th e Sta te is  pecu lia r ly with in  th e 

police power , a n d  th e Sta te h a s  grea t  la t itu de in  determ in in g wh a t  

m ea n s  a re a pp rop r ia te for  its  p rotect ion .”  See Ba ldwin  v. Fis h  a n d  
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Ga m e Com m 'n  of Mon ta n a , 436  U.S. 371 , 391  (1978), cit in g La cos te 

v. Depa r tm en t  of Con serva t ion , 263  U.S. 545 , 552  (1924 ).  Toda y, 

s ta tes  a re equ ipped  with  s pecies  p rotect ion  la ws  a n d  regu la t ion s  

th a t  m a ke th e role of th e federa l govern m en t  in  loca l wild life h a b ita t  

p rotect ion  is su es  extra n eou s , redu n da n t , a n d  in efficien t .  See 

Lowen berg, 36  St. Ma ry’s  L.J . a t  190 , n . 217 ;  s ee a ls o Ala . Con s t . 

a m en d . 543  § 3 (b) (es tab lis h in g th e Ala ba m a  Forever Wild  La n d  

Tru s t  to a cqu ire a n d  m a in ta in  “a rea s  s u pport in g th rea ten ed  or  

en da n gered  species ”);  Col. Rev. Sta t . § 24 -33-111 (2)(a ) (crea t in g a  

s pecies  con serva tion  t ru s t  fu n d  for  s pecies  lis ted  a s  th rea ten ed  or  

en da n gered  u n der  s ta te or  federa l la w);  N.J . Rev. Sta t . § 1 3 :8c-2  

(crea t in g a  s ta te h a b ita t  p reserva t ion  t ru s t  fu n d  “for en da n gered , 

th rea ten ed , a n d  oth er  ra re species  . . . n eces s a ry to p reserve th is  

b iod ivers ity”);  Tex. Na t . Res . Code An n . § 2 01 .001  (decla r in g it  is  

“th e pu b lic policy a n d  in  th e pu b lic in teres t  of th e Sta te of Texa s  to 

p rotect  a n d  p reserve a ll ca ves  on  or  u n der  a n y of th e la n d  in  th e 

Sta te of Texa s ”);  a n d  Wyo. Sta t . § 23 -2-103  (decla r in g it  is  policy of 

th e s ta te “to p rovide a n  a dequ a te a n d  flexib le s ys tem  for  con trol, 

p ropa ga t ion , m a n a gem en t , p rotect ion  a n d  regu la t ion  of a ll Wyom in g 

wild life”). 
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Specifica lly, th e Uta h  Depa r tm en t  of Na tu ra l Resou rces  h a s  

p rom u lga ted  exten s ive regu la t ion s  govern in g th e ta k in g of th e Uta h  

p ra ir ie dog.  See Uta h  Adm in . Code R657-19 -6 .  Th e regu la t ion s  

requ ire th a t  a  pers on  ta k in g a  Uta h  p ra ir ie dog ob ta in  a  cer t ifica te 

of regis tra t ion  from  th e s ta te a n d  p rovide recordkeepin g a n d  

report in g.  See id .  In  a dd it ion , th e regu la t ion s  es ta b lis h  h ow a n  

a n im a l m a y be ta ken  a n d  p rovide pen a lt ies  for  viola t ion s .  See Uta h  

Adm in . Code R657-19-6  th rou gh  R657-19 -11 .  Uta h ’s  Depa r tm en t  

of Na tu ra l Res ou rces  a lso h old s  a  Species  Protect ion  Accou n t  with in  

its  gen era l fu n d .  See Uta h  Code An n . § 79 -2 -303 .  Mon ey in  th e 

a ccou n t  m a y be a pp rop r ia ted  by th e s ta te legis la tu re to develop  

s pecies  p rotect ion  m ea su res , ob ta in  b iologica l op in ion s , con du ct  

s tu d ies  a n d  resea rch  s pecies .  See id . 

Recogn izin g th e im porta n ce of s ta te-specific con serva t ion  

effor ts , th e s ta tes  h a ve in depen den tly a cted  to con serve species  

u n iqu e to th eir  ju r is d ict ion  with ou t th e overs igh t  of federa l 

a gen cies .  La ws  a n d  regu la t ion s  a re cu rren t ly in  p la ce a t  th e s ta te 

level for  th e p rotect ion  a n d  recovery of en da n gered  species .  With  

th eir  a b ility to s wift ly p rom u lga te n ew legis la t ion  a n d  a dm in is tra t ive 

ru les  to a dd res s  s en s it ive species , th e s ta tes  a re u n dou b ted ly m ore 
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a dep t  to p rotect  a n d  recover  in tra s ta te species  th a n  is  th e federa l 

govern m en t . 

Th e Dis tr ict  Cou rt’s  decis ion  wa s  p roper  in  ligh t  of th e federa l 

govern m en t  h a vin g n o in teres t  in  wh olly in tra s ta te en da n gered  

s pecies .  Uta h  s ta te a n d  loca l govern m en ts  h a ve crea ted  effect ive 

p rogra m s  a n d  policies  to en su re th a t  en da n gered  species  with in  th e 

s ta te a re p rotected  a n d  u lt im a tely recovered .  Sta te a n d  loca l 

govern m en ts  h a ve a lwa ys  been  m ore equ ipped  with  policy 

in n ova t ion  a n d  efficien cy in  a dd res s in g loca l a n d  s ta te is su es , a n d  

en da n gered  species  a re n o excep t ion . 

A.  Th e  Fe d e r a l Gove r n m e n t  Ca n n ot  Effe c t ive ly  Ma n a ge  
In t r a s t a t e  En d a n ge r e d  Sp e c ie s . 
 

Sta te exper t is e a n d  res pon s iven es s  to in -s ta te p rob lem s  a re fa r  

m ore fa vora b le a n d  effect ive th a n  overs igh t  from  deta ch ed  federa l 

a u th or it ies  wh o h a ve fa r  m ore is su es  to a dd res s  in  th e n a t ion a l 

pu rview.  As  a  resu lt  of bu d get  s h or tcom in gs , ESA s ta tu tory 

dea d lin es  a n d  cit izen -su it  lit iga t ion , it  s eem s  u n likely th a t  th e 

federa l govern m en t  pos ses ses  th e resou rces  n eces sa ry to p rotect  

th e wh olly in tra s ta te en da n gered  species  from  ext in ct ion .  Th e 
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federa l govern m en t  is  well kn own  for  its  s low a n d  bu rea u cra t ic 

m eth ods  of im p lem en tin g a n y policy. 

Forem os t , th e Un ited  Sta tes  Fis h  a n d  Wild life Service is  

respon s ib le for  th e recovery of a pp roxim a tely 1 ,570  species  lis ted  a s  

eith er  en da n gered  or  th rea ten ed  u n der  th e ESA in  th e Un ited  

Sta tes , in  a dd it ion  to con s ider in g wh eth er  to lis t  a  perpetu a lly 

in crea s in g n u m ber  of oth er  species .  In  com pa ris on , th e Sta te of 

Uta h  h a s  on ly for ty-th ree species  lis ted  u n der  th e ESA for  wh ich  to 

con cen tra te con serva t ion  a n d  recovery effor ts . 3 

Th e federa l govern m en t  does  n ot  h a ve th e res ou rces  to 

p roper ly regu la te in tra s ta te species  lis ted  u n der  th e ESA.  Th e 

govern m en t’s  bu dget  for  th e lis t in g p rogra m  h a s  n ever  been  

s u fficien t  to a dd res s  th e en t ire ba ck log.  See Ben ja m in  J esu p , 

En d les s  Wa r  or  En d  Th is  Wa r? Th e His tory of Dea d lin e Lit iga t ion  

Un der  Sect ion  4  of th e En da n gered  Species  Act  a n d  th e Mu lt i-

Dis tr ict  Lit iga t ion  Set t lem en ts , 14  Vt. J . En vtl. L. 327 , 341  (2013 ) 

(exp la in in g s in ce th e in cep t ion  of th e ESA, th e USFWS h a s  fa ced  a  

ba ck log of lis t in g a ct ion s  a s  a  res u lt  of th e Sm ith s on ia n  repor t  

recom m en d in g th a t  th e USFWS con s ider  over  3 ,000  p la n t  s pecies  

                                  
 3   Th e Sta te of Wyom in g on ly h a s  twelve lis ted  s pecies . 
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a lon e for  lis t in g).  Th e Un ited  Sta tes  Fis h  a n d  Wild life Service its elf 

h a s  a t t r ibu ted  its  fa ilu re to des ign a te cr it ica l h a b ita t  for  s pecies  a s  

a  resu lt  of bu dgeta ry s h or tcom in gs  d irect ly a t t r ibu ted  to lit iga t ion  

cos ts  from  en viron m en ta l a n d  oth er  grou ps .   See J en n ifer  Lee, 

Mon ey Gon e, U.S. Su s pen ds  Des ign a t ion s  of Ha b ita ts , N.Y. TIMES, 

Ma y 29 , 20 03 , a t  A18 ; s ee a ls o U.S. Dep t . of In ter ior , Pres s  Relea se: 

En da n gered  Species  Act  Broken  – Flood  of Lit iga t ion  over  Crit ica l 

Ha b ita t  Hin ders  Species  Con serva tion  (Ma y 28 , 2003 ).  Forced  with  

respon d in g to con s ta n t  la ws u its  a n d  recover in g over  1 ,500  species , 

th e Fis h  a n d  Wild life Service does  n ot  h a ve th e res ou rces  or  bu dget  

to effect ively m a n a ge wh olly in tra s ta te species .  Th e Fis h  a n d  

Wild life Service’s  en t ire bu dget  is  a t  con s ta n t  r is k  of dep let ion  by 

lit iga t ion -d riven  lis t in gs  a n d  des ign a t ion s .  Th e bot tom  lin e: th e 

Fis h  a n d  Wild life Service ca n n ot  s u s ta in  lis t in g a n d  regu la t in g 

in tra s ta te species  in  ligh t  of its  lim ited  res ou rces .  See Ca n dee 

Wilde, Eva lu a t in g th e En da n gered  Species  Act: Tren ds  in  Mega -

Pet it ion s , J u d icia l Review, a n d  Bu dget  Con s tra in ts  Revea l A Cos t ly 

Dilem m a  for  Species  Con serva t ion , 25  Vill. En vtl. L.J . 307 , 321  

(2014 ). 
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B.  In d ivid u a l St a t e s  a re  Be t t e r  Equ ip p e d  t o  Effe c t ive ly  
Ma n a ge  In t r a s t a t e  En d a n ge r e d  Sp e c ie s . 
 

On  th e oth er  h a n d , a llowin g s ta tes  grea ter  freedom  to crea te 

policy s pecific to th e n eeds  of th eir  en viron m en ts  a n d  s pecies  with in  

th em  p rovides  for  grea ter  in n ova t ion .  Sta tes  a re in n ova t ive 

govern m en ts  th a t  ca n  bes t  respon d  to th eir  u n iqu e circu m s ta n ces  

a n d  species  en da n germ en t  a s  opposed  to a  federa l ta s k  force fa r  

rem oved  from  th e loca l s cen e.  See Nich ola s  Pr im o, Federa l v. Sta te 

Effect iven es s : An  An a lys is  of th e En da n gered  Species  Act  a n d  

Cu rren t  Poten t ia l Attem p ts  a t  Reform , 7  Pepperd in e Policy Rev. Art . 

5  (2014 ). 

Fu rth er , s ta tes  a re a b le to experim en t  with  d ifferen t  p rogra m s . 

Even tu a lly, oth er  s ta tes  will a dop t  th e m os t  effect ive p rogra m  to 

resolve th e is s u es  a ffect in g th eir  en da n gered  species .  See J effrey H. 

Wood , Reca lib ra t in g th e Federa l Govern m en t’s  Au th or ity to 

Regu la te In tra s ta te En da n gered  Species  a fter  SWANCC, 19  J . La n d  

Use & En vtl. L. 91 , 116  (2003 ).  Sta tes  bet ter  u n ders ta n d  th e 

u n iqu e ch a ra cter is t ics  of th eir  ecosys tem s  a n d  econ om y, a n d  th ey 

ca n  u se th is  u n ders ta n d in g to resolve is s u es  a ffect in g both .  See 

id .  A on e-s ize-fits -a ll a pp roa ch  to p rotect in g in tra s ta te species  is  
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poor  policy in  ligh t  of dem ogra ph ic va r ia t ion , loca lized  cu ltu re, 

d iffer in g geogra ph y, va r ied  econ om ic s tren gth s , a n d  lim ited  federa l 

resou rces .  See id . 

Con gres s  ca n  a void  con s t itu t ion a l viola t ion s  by u s in g its  

s pen d in g power to en cou ra ge s ta tes  to ta ke a ct ion s  th e federa l 

govern m en t  deem s  n eces s a ry to s a fegu a rd  in tra s ta te s pecies .  See 

id ., a t  120 .  As  a  resu lt , th e federa l govern m en t  m a y focu s  its  effor ts  

on  p rotect in g in ters ta te species  exis t in g in  la rger  popu la t ion s , 

lea d in g to a  m ore efficien t  a n d  effect ive u se of con serva t ion  

resou rces .  See id .  For  th ese rea son s , th e Un ited  Sta tes  Cou rt  for  

th e Dis tr ict  of Uta h ’s  decis ion  wa s  p roper  in  ligh t  of th e federa l 

govern m en t  h a vin g n o in teres t  in  or  ju r is d ict ion  to regu la te wh olly 

in tra s ta te en da n gered  species . 

CONCLUSION 

 Ba sed  on  th e foregoin g, th e ju dgm en t  of th e Dis tr ict  Cou rt  

s h ou ld  be a ffirm ed  in  its  en t irety.  Th e federa l govern m en t  la cks  a n y 

a u th or ity u n der  th e Un ited  Sta tes  Con s t itu t ion  to regu la te th e 

ta k in g of a  pu rely in tra s ta te s pecies . 
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CERTIF ICATE OF  COMPLIANCE 
 
 Pu rsu a n t  to Ru le 32 (a )(7 )(C) of th e Federa l Ru les  of Appella te 

Procedu re, I h ereby cer t ify th a t  th e foregoin g b r ief (exclu s ive of th e 

corpora te d is closu re s ta tem en t , ta b le of con ten ts , ta b le of 

a u th or it ies , a n d  an y cer t ifica tes  of cou n sel) con ta in s  5 ,183  words  a s  

determ in ed  by Microsoft  Word  2010 . 

 I a ls o h ereby cer t ify th a t  a n  electron ic file  of th is  Brief h a s  

been  s u bm it ted  to th e Clerk  via  th e Cou rt’s  CM/ ECF s ys tem .  Th e 

file h a s  been  s ca n n ed  for  viru ses  an d  is  viru s -free.  In  a dd it ion , th e 

b r ief con ta in s  n o in form a tion  s u b ject  to th e p r iva cy red a ct ion  

requ irem en ts  of eith er  Fed .R.App .P. 25 (a )(5 ) or  10 th  Cir . R. 25 .5 . 

      Res pectfu lly su bm it ted , 

      / s /  Ka ren  Bu dd-Fa len     
      Ka ren  Bu dd-Fa len  
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CERTIF ICATE OF  SERVICE 
 
 I h ereby cert ify th a t  on  th is  22 n d da y of Ma y, 2015 , I 

electron ica lly filed  th e foregoin g with  th e Clerk  of th e Cou rt  for  th e 

Un ited  Sta tes  Cou rt  of Appea ls  for  th e Ten th  Circu it  by u s in g th e 

CM/ ECF s ys tem .  I cer t ify th a t  a ll pa r t icipa n ts  in  th e ca se a re 

regis tered  CM/ ECF u sers  a n d  th a t  s ervice will be a ccom plis h ed  by 

th e CM/ ECF s ys tem .  I fu r th er  cer t ify th a t  I h a ve a lso filed  with  th e 

Clerk  of th e Cou rt  s even  (7 ) pa per  cop ies  of th is  Brief by s en d in g 

th em  to th e Cou rt  via  Federa l Exp res s . 

      / s /  Ka ren  Bu dd-Fa len     
      Ka ren  Bu dd-Fa len  
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Melissa Keenan-Hall

From: Incoming Lit
Sent: Friday, May 22, 2015 11:05 AM
To: Kiren Mathews; Suzanne M. MacDonald; Melissa Keenan-Hall
Subject: FW: 14-4151 People for Ethical Treatment v. U.S. Fish & Wildlife, et al "File an Amicus 

Curiae Brief"

  

From: ca10_cmecf_notify@ca10.uscourts.gov 
Sent: Friday, 22 May 2015 11:04:23 (UTC-08:00) Pacific Time (US & Canada) 
To: Incoming Lit 
Subject: 14-4151 People for Ethical Treatment v. U.S. Fish & Wildlife, et al "File an Amicus Curiae Brief" 

***NOTE TO PUBLIC ACCESS USERS*** Judicial Conference of the United States policy permits 
attorneys of record and parties in a case (including pro se litigants) to receive one free electronic copy of 
all documents filed electronically, if receipt is required by law or directed by the filer. PACER access fees 
apply to all other users. To avoid later charges, download a copy of each document during this first 
viewing. 

Tenth Circuit Court of Appeals 

Notice of Docket Activity 
 
The following transaction was entered on 05/22/2015 at 12:04:22 PM MDT and filed on 05/22/2015  

Case Name: People for Ethical Treatment v. U.S. Fish & Wildlife, et al

Case Number:   14-4151 

Document(s): Document(s) 

 

Docket Text: 
[10273950] Amicus Curiae brief submitted by Wyoming Association of Conservation Districts, Wyoming Farm 
Bureau Federation, Wyoming Stock Growers Association, Wyoming Wool Growers Association and Utah Farm 
Bureau Federation. 7 paper copies to be provided to the court. Served on 05/22/2015. Manner of Service: US 
mail, email. This pleading complies with all required (privacy, paper copy and virus) certifications: Yes. [14-
4151, 14-4165] KB 
 
Notice will be electronically mailed to: 
 
Mr. M. Reed Hopper: mrh@pacificlegal.org, incominglit@pacificlegal.org, smm@pacificlegal.org 
Ms. Anna Katselas: anna.katselas@usdoj.gov 
Mr. Jared Carl Bennett: jared.bennett@usdoj.gov, valerie.maxwell@usdoj.gov 
Mr. Norman Daniel James: njames@fclaw.com, msanjose@fclaw.com 
Professor Michael Ray Harris: michaelharris@friendsofanimals.org, wlp_admin@friendsofanimals.org 
Ms. Jennifer Barnes: jenniferbarnes@friendsofanimals.org 
Mr. Jonathan Wood: jw@pacificlegal.org, incominglit@pacificlegal.org, tae@pacificlegal.org 



2

Mr. Matt A. Munson: matt@mamunsonlaw.com 
Ms. Mary Hollingsworth: mary.hollingsworth@usdoj.gov 
Mr. David Driesen: ddriesen@law.syr.edu 
Mr. Jason Craig Rylander: jrylander@defenders.org 
Ms. Karimah Schoenhut: kschoenhut@defenders.org 
Mr. Daniel Harold Lutz: dhl35@law.georgetown.edu, danielh.lutz@gmail.com 
Ms. Karen Budd-Falen: main@buddfalen.com, karen@buddfalen.com 
 
 
Notice will not be electronically mailed to the following as the Court does not have a valid email address 
on file. If appropriate, notice will be delivered by other means to: 

Ms. Hope M. Babcock 
National Audubon Society 
645 Pennsylvania Avenue S.E. 
Washington, DC 20008-0000  
 
The following document(s) are associated with this transaction: 
Document Description: Amicus Brief on Behalf of the Plaintiff-Appellee and in Support of Affirmance 
Original Filename: Amicus Brief.05.21.2015.pdf 
Electronic Document Stamp: 
[STAMP acecfStamp_ID=1104938855 [Date=05/22/2015] [FileNumber=10273950-0] 
[3ab0c1ea1cc3a6c08eaa25249b61472209c41381a764b43cb61f41190814598564782f669b3a602626ea936812b
7d3b4abaaec376756a64e0018fba1c9a56157]] 


