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I INTRODUCTION AND RELIEF REQUESTED 

 In November 2015, Seattle’s voters overwhelmingly approved Initiative I-122 (“Initiative”) 

whose overarching goal is to “build[] honest elections . . . and prevent corruption” in local races for 

elected office. Two individual taxpayers seek to invalidate an important aspect of the Initiative that 

facilitates speech: The Democracy Voucher Program.1 Far from being a so-called “political 

enrichment tax” that contravenes the First Amendment rights of individual taxpayers, the Program 

allocates funds in a viewpoint neutral manner that advances, not hinders, the First Amendment. The 

                                                 
1 Given his participation in the Democracy Voucher Program, City Attorney Peter S. Holmes has 

chosen to ethically screen himself from this matter. Accordingly, City Attorney Holmes has not 

participated in this case in any respect. 
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United States Supreme Court held as much over forty years ago in Buckley v. Valeo, 424 U.S. 1 

(1976). While the campaign finance legal landscape may have changed since Buckley, one thing has 

not: Public financing of elections promotes, not hinders, the First Amendment. That holding from 

Buckley is as solid today as it was forty years ago. And this is particularly so here, where the program 

in question operates in an entirely neutral fashion. Indeed, from the perspective of the First 

Amendment, the Democracy Voucher Program promotes First Amendment values even more clearly 

than the program upheld in Buckley. 

 In the world of First Amendment campaign finance jurisprudence the nature of the challenge 

and the parties are critical. Thus, at the threshold, it is important to understand what this case is not 

about. This case is not about a candidate who is claiming the Program gives her opponent an unfair 

advantage, limits her access to the ballot, or inhibits the amount of money she may spend in support 

of her candidacy. This case is not about donors challenging contribution limits. This case is not about 

an advocacy group challenging limits on independent expenditures or coordinating political spending 

with a preferred candidate. This is not a case about forced association. Rather, this is a case about 

only whether a public financing scheme, which is funded by a tax on individuals who choose to own 

property in Seattle, violates the First Amendment. Because the Program does not implicate, much less 

violate, the First Amendment, Plaintiffs’ Complaint should be dismissed.  

II STATEMENT OF FACTS 

Plaintiffs challenge only one aspect of the Initiative—the Democracy Voucher Program—

which was passed in accordance with state and local law. Plaintiffs’ challenge is that the Program 

violates the First Amendment because it requires them to pay a tax that facilitates speech that they 

may disagree with. See generally Complaint.  
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The Initiative was filed with the City Clerk on April 3, 2015. See Appendix A.2 On July 2, 

2015, the City Clerk received a certificate of sufficiency from the King County Elections Director 

certifying that the Initiative had sufficient valid petition signatures. See Appendix B. Normally, one 

option for the City Council in response to an initiative petition is to adopt the initiative as an 

ordinance. Seattle Charter Article IV § 1.C. That option, however, was not available with the Initiative 

because in addition to containing other regulations relating to public participation in government, the 

Initiative proposed a system of public financing of City political campaigns funded by an additional 

property tax. RCW 42.17A.550 states that a local government must submit any proposal for public 

financing of local political campaigns to voters for their adoption and approval or rejection. The 

property tax increase proposed by the Initiative also required voter approval. See RCW 84.55.050. 

Thus, the Council sent the Initiative to the November 2015 ballot. See Appendix C.  

The Initiative was approved by Seattle voters in November 2015. See Appendix D. The “Yes” 

votes were 115,994 (63.14% of the vote)—the “No” votes were 67,714 (36.86%). Id. The Initiative 

is now codified in Title 2 of the Seattle Municipal Code (SMC) entitled Honest Elections Seattle. 

SMC 2.04.600—690.  

The purpose of the Initiative is stated as follows: 

This people’s initiative measure builds honest elections in the City of Seattle (“City” or 

“Seattle”) and prevents corruption, by: giving more people an opportunity to have their 

voices heard in our democracy; ensuring a fair elections process that holds our elected 

leaders accountable to us by strengthening voters’ control over City government; 

banning campaign contributions by City contractors and entities using paid lobbyists; 

lowering campaign contribution limits; tightening prohibitions on lobbying by former 

elected officials (the “revolving door” problem); expanding requirements for candidates 

to disclose their financial holdings and interests; and increasing fines on violators of 

campaign rules. This measure also creates a Democracy Voucher campaign public 

                                                 
2 Seattle asks the Court to take judicial notice of government documents posted on the internet by 

King County Elections and the Seattle City Clerk’s Office. For the Court’s convenience, the relevant 

portions of these documents are attached as Appendices A through D.  
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finance program (“Democracy Voucher Program” or “Program”) to expand the pool of 

candidates for city offices and to safeguard the people’s control of the elections process 

in Seattle. 

 

SMC 2.04.600(a); I-122 Section 1.3 While the Initiative enacted several regulatory changes to fulfill 

this purpose, Plaintiffs challenge only the Democracy Voucher Program.4  

 The Program is “vital to ensure the people of Seattle have an equal opportunity to participate 

in political campaigns and be heard by candidates, to strengthen democracy, fulfill other purposes of 

this subchapter and prevent corruption.” SMC 2.04.620(a). The Program provides four $25 vouchers 

be given to each Seattle voter per city election, assignable to and redeemable by candidates who 

voluntarily agree to campaign spending and contribution limits. SMC 2.04.620; I-122 Section 1. The 

vouchers are funded in part by a property tax levy approved by the voters as part of the Initiative in 

accordance with RCW 84.55.050. I-122, Section 2. The levy will raise a maximum of $30,000,000 

over its ten-year duration. Id. Initially, the vouchers can only be used for City Council and City 

                                                 
3 A copy of the Initiative is attached to Plaintiffs’ Complaint.  

 
4 The Initiative also made numerous other changes to Seattle’s Election Code. For example, civil 

penalties for election law violations are increased from $10/day to $75/day and a $250-1000/day 

penalty is created for violations within 30 days before an election. See I-122, Section 3. Prior to the 

effective date of I-122, when reporting personal finances of candidates and their families, candidates 

needed only state the income bracket, and the top income bracket was described as “above $25,000.” 

See I-122 amended SMC 2.04.165 to add more brackets, making “above $5,000,000” the top income 

bracket. I-122 also requires reporting market value of stock and a candidate’s estimated net worth. Id, 

I-122, Section 4. I-122 reduced maximum campaign contributions from $700 to $500, and then 

provides for periodic adjustments for inflation. SMC 2.04.370; I-122, Section 5. Elected officials and 

candidates are prohibited from accepting or soliciting campaign contributions from anyone having at 

least $250,000 in contracts with the City in the last two years or who has paid at least $5,000 in the 

last 12 months to lobby the City. See SMC 2.04.601-.602. If technologically feasible, candidates are 

required to disclose electronic transfers into their accounts. Id. Compensated signature gatherers must 

display “PAID SIGNATURE GATHERER” on a sign, placard, or badge. SMC 2.04.606. Elected 

officials and their top-paid aides/employees are prohibited from lobbying the City for pay for three 

years after leaving the office/position. See SMC 2.04.607. 
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Attorney elections. SMC 2.04.690; I-122 Section 1. Vouchers can be used for Mayoral elections 

starting in 2021. See id.  

The program is voluntary. If candidates elect to participate, they must agree to lower 

contribution limits and to take part in at least three public debates. See SMC 2.04.630(b); I-122, 

Section 1. To qualify to receive democracy vouchers a candidate is required to collect a certain 

number of qualifying signatures and contributions from Seattle residents. Id. Nothing in the Initiative 

conditions the receipt of funds on the political party (or lack thereof) or the views and positions of 

the candidate. Candidates for City Council district and City Attorney races may receive no more than 

$150,000 from redeemed vouchers in an election cycle. See SMC 2.04.630(d); I-122, Section 1. 

Candidates for Council City-wide races may receive no more than $300,000 from redeemed 

democracy vouchers in an election cycle. Id. Candidates in mayoral races may receive no more than 

$800,000 from redeemed democracy vouchers in an election cycle. Id. All unspent funds received 

from the Program must be returned. See SMC 2.04.630(j); I-122, Section 1. 

III STATEMENT OF ISSUES 

 1) Does the Democracy Voucher Program implicate the First Amendment? No. 

 2) Assuming the First Amendment is implicated, does the Democracy Voucher Program 

violate the First Amendment rights of people who choose to own property in Seattle? No.  

IV EVIDENCE RELIED UPON 

 The City relies on Plaintiffs’ Complaint, with its attachment, as well as documents that are 

subject to judicial notice and which are attached as Appendices hereto.  

/// 

/// 

/// 
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V ARGUMENT 

 A. Plaintiffs lack taxpayer standing. 

 

 Plaintiffs bring this lawsuit based on the allegation that they pay taxes that fund candidates 

they disagree with, not on the fact that they are a candidate or that they intend to run for office in the 

future. See, Compl. ¶ 1. As such, Plaintiffs must demonstrate taxpayer standing. To do that, the party 

“[1] must be a taxpayer, [2] request that the attorney general take action, and [3] have the request 

denied before commencing her own action.” Huff v. Wyman, 184 Wn.2d 643, 649, 361 P.3d 727 

(2015) (alterations added). A review of Plaintiffs’ Complaint demonstrates that they have not satisfied 

the second and third requirements. Nothing in the Complaint alleges that Plaintiffs made a request to 

the Attorney General, nor does it allege that the Attorney General denied any request that may have 

been made. Thus, Plaintiffs lack taxpayer standing and dismissal on this ground is appropriate. 

 B. The Democracy Voucher program does not implicate the First Amendment. 

 

 Plaintiffs’ Complaint rests on a false premise—that the payment of a tax carries with it First 

Amendment consequences—and therefore their claims fail as a matter of law. Seattle has not 

restricted Plaintiffs’ speech. It has not even compelled Plaintiffs to speak. It has simply taxed 

Plaintiffs for a plainly legitimate governmental purpose. No court has ever recognized any First 

Amendment right by taxpayers to invalidate a government program with which they disagree.  

 In this case, Plaintiffs are not required to support any specific candidate or be associated with 

any message or candidate they agree or disagree with. Thus, this is decidedly not a case where the 

government is requiring Plaintiffs to associate with a message they disagree with or engage in any 

specific act to which they object. See, e.g., Wooley v. Maynard, 430 U.S. 705 (1977) (state may not 

compel individuals to display “Live Free or Die” on their license plates); W. Va. State Bd. of Educ. v. 

Barnette, 319 U.S. 624 (1943) (compelled flag salute and Pledge of Allegiance in public schools 
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violates the First Amendment).5 As the Supreme Court explained in a similar context: 

The use of assessments to pay for advertising does not require respondent to repeat an 

objectionable message out of their own mouths, require them to use their own property 

to convey an antagonistic ideological message, force them to respond to a hostile 

message when they would prefer to remain silent, or require them to be publicly 

identified or associated with another’s message. Respondents are not required 

themselves to speak, but are merely required to make contributions for advertising.  

 

Glickman v. Wileman Bros. & Elliot, Inc., 521 U.S. 457, 470-71 (1997) (citations omitted); see also 

PruneYard Shopping Ctr. v. Robins, 447 U.S. 74, 85-88 (1980) (rejecting property owner’s First 

Amendment claim based on alleged right to exclude speech at private shopping mall).  

 The fact that the Program funds political speech is of no constitutional moment. The Court’s 

decision in Buckley v. Valeo, supra, fully resolves any First Amendment issue. In Buckley, the Court 

considered, among other issues, a federal statute that created a system of public financing for 

presidential election campaigns. 424 U.S. at 85. This system was challenged by several individuals 

and entities, including minor parties and potential candidates. Id. at 7-8. The system at issue in 

Buckley provided public funding for presidential nominating conventions, and general and primary 

election campaigns, and the allocation of funds from the system drew distinctions between “major,” 

“minor,” and “new” political parties. Id. at 87-90 (explaining mechanics of the system). The 

challengers claimed, among other things, that the system violated the First Amendment and the Fifth 

Amendment on equal protection grounds. Id. at 90.  

 With respect to the First Amendment challenge, the Court held that public financing of 

campaigns “is a congressional effort, not to abridge, restrict, or censor speech, but rather to use public 

                                                 
5 To the extent Plaintiffs claim that having to fund the Program itself violates the First Amendment 

because it requires them to fund a law they disagree with, see Compl. ¶ 52; that claim is easily 

dispatched. See, e.g., Johanns v. Livestock Mktg. Assoc., 544 U.S. 550, 559 (2005) (“Compelled 

support of government—even those programs of government one does not approve—is of course 

perfectly constitutional, as every taxpayer must attest.”) (internal quotation omitted). 
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money to facilitate and enlarge public discussion and participation in the electoral process, goals vital 

to a self-governing people. Thus, [public financing of campaigns] furthers, not abridges, pertinent 

First Amendment values.” 424 U.S. at 92; see also Green Party of Conn. v. Garfield, 616 F.3d 213, 

227 (2d Cir. 2010) (“Buckley rejected the plaintiffs’ First Amendment challenge out of hand[.]”).6 

Thus, any claim that public financing of elections implicates, much less violates, the First Amendment 

is foreclosed by Buckley. As the Arizona Supreme Court held: “Buckley thus affirms the proposition 

that the public financing of political campaigns, in and of itself, does not violate the First Amendment, 

even though the funding may be used to further speech to which the contributor objects.” May v. 

McNally, 55 P.3d 768, 771 (2002), cert. denied, May v. Brewer, 538 U.S. 923 (2003); see also 

Libertarian Party of Indiana v. Packard, 741 F.2d 981, 990 (7th Cir. 1984) (“the use of the public’s 

tax dollars to finance qualifying political parties does not implicate taxpayers’ first amendment 

rights.”); cf. Am. Party of Texas v. White, 415 U.S. 767 (1974). 

 The fact that the program at issue in Buckley was a voluntary check off, as opposed to a tax 

levied on people who choose to own property, does not distinguish the Program from the one upheld 

in Buckley. Buckley strongly suggests that Congress, if it had chosen to do so, could have funded the 

                                                 
6 Butterworth v. Republican Party of Florida, 604 So.2d 477 (Fla. 1992), is of no help to Plaintiffs. 

In that case, after recognizing that “publicly funding candidates advances the interests put forth by 

the State and does not abridge First Amendment values,” the court concluded that “singling out 

political parties and associations to support the fund bears no relationship to the interest advanced.” 

604 So.2d at 480. Here, the Program is funded by a tax on individuals who choose to own property 

in the City of Seattle, and is not directed at any political party or association of individuals as was the 

case in Butterworth. Id. at 478-79 (noting that fund was funded in part by “a 1.5 percent assessment 

on all contributions,” with certain exemptions, received by political parties and political committees). 

Likewise, Vermont Society of Association Executives v. Milne, 779 A.2d 20 (Vt. 2001), is equally 

unhelpful to Plaintiffs. Milne addressed a specific tax on lobbying expenditures, which violated the 

First Amendment because it singled-out First Amendment activities for special tax treatment. Id. at 

31. The tax at issue here is not based on any First Amendment right to petition the government; but 

rather from the choice to own property in Seattle.  
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system out of the general fund thus its ruling did not turn on the fact that the system was based on a 

voluntary check-off provision. 424 U.S. at 91-92; see also May v. McNally, 55 P.3d at 771 n.2 (Az. 

2002); Little v. Florida Dep’t of State, 19 F.3d 4, 5 (11th Cir. 1994) (“the holding of Buckley was not 

founded or dependent upon the characterization of the check-off as voluntary.”); Libertarian Party at 

990 (“this element of control in and of itself clearly is insufficient to implicate the first amendment”); 

Bang v. Chase, 442 F. Supp. 758, 768 (D. Minn. 1977) (per curiam; three-judge panel) (noting that 

Buckley held “that a tax check-off system which allows the taxpayer no choice as to where his 

contributions will go meets constitutional standards, a fortiori a system which affords the taxpayer 

some choice cannot be invalid”), summarily aff’d sub nom., 436 U.S. 941 (1978).  

 In fact, one of the challenges to the scheme at issue in Buckley was that it offended the First 

Amendment because an individual could not specifically direct which candidates the funds went to 

and Plaintiffs press a similar challenge. See Compl. ¶¶ 57-58. Buckley rejected this claim because 

appropriating money out of the fund “is like any other appropriation from the general revenue” and 

the “fallacy” inherent in this argument is that “every appropriation made by Congress uses public 

money in a manner in which some taxpayers object.” 424 U.S. at 91-92. Yet obviously, such an 

objection did not raise First Amendment concerns. Thus, consistent with the First Amendment, 

“Congress need not provide a mechanism for allowing taxpayers the means in which their particular 

tax dollars are spent.” Id. at 92 n.125. Accordingly, the Program at issue here does not implicate, 

much less violate, the First Amendment.  

 C. No authority subsequent to Buckley draws its conclusions into doubt. 

 Plaintiffs seek to change the rule of Buckley. But there is no authority that gives this Court 

any reason to remake First Amendment law fundamentally. The cases Plaintiffs cite in support of 

their novel theory of the First Amendment, see Compl. ¶¶ 2, 50, have never been extended as far as 
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Plaintiffs stretch them. And, in fact, the United States Supreme Court has refused to apply these cases 

in a related context, and the Arizona Supreme Court and U.S. Court of Appeals for the Seventh Circuit 

have both rejected their application in virtually identical contexts. Given all of this, even if the First 

Amendment is implicated by the tax in question, Plaintiffs’ claims still fail as a matter of law.  

 1.  Abood and its progeny. 

 Plaintiffs rely on a series of cases in which the Court has upheld the rights of citizens not to 

be compelled to associate either with a message or movement. These cases have nothing to do with a 

tax that supports viewpoint neutral political speech. The progenitor of these cases is Abood v. Detroit 

Board of Education, 431 U.S. 209 (1977), which was decided a Term after Buckley. Abood involved 

a challenge by nonunion public-school teachers to an agreement that required them, as a condition of 

employment, to pay a service fee equal in amount to union dues. Id. at 211-12. The teachers objected 

to paying the fee and claimed that union’s use of the fees to engage in political speech violated their 

“freedom of association protected by the First and Fourteenth Amendments.” Id. at 213 (emphasis 

added). The Court agreed and held that the First Amendment prohibited the forced contribution of 

fees “to the support of an ideological cause he may oppose as a condition of holding a job as a public 

school teacher.” Id. at 235. Despite this ruling, the Court said: “We do not hold that a union cannot 

constitutionally spend funds for the expression of political views, on behalf of political candidates, or 

toward the advancement of other ideological causes not germane to it duties as a collective-bargaining 

representative,” so long as the dues payers were not “coerced into doing so against their will by the 

threat of loss of governmental employment.” Id. 

 Next came Keller v. State Bar of California, 496 U.S. 1 (1990). There, the Court held that 

while lawyers admitted to practice in California could be required to join the bar association and to 

fund activities “germane” to the bar’s mission of “regulating the legal profession and improving the 
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quality of legal services,” id. at 13; the lawyers could not, however, be required to fund the political 

messages of the bar association itself. See id. at 16.  

 In Knox v. SEIU, Local 1000, the Court addressed the question of “whether the First 

Amendment allows a public-sector union to require objecting nonmembers to pay a special fee for 

the purpose of financing the union’s political activities.” 567 U.S. 298, 302 (2012). In resolving that 

question, the Court held only that “when a public-sector union imposes a special assessment or dues 

increase, the union must provide a fresh Hudson[7] notice and may not exact any funds from 

nonmembers without their affirmative consent.” Id. at 322 (2012).  

 Lastly, in Harris v. Quinn, the Court addressed “whether the First Amendment permits a State 

to compel personal care providers to subsidize speech on matters of public concern by a union that 

they do not wish to join or support.” 134 S. Ct. 2618, 2623 (2014). In ruling that the First Amendment 

did not allow such compulsion, the Court held that a “State may not force every person who benefits 

from [a union’s] efforts to make payments to the group.” Id. at 2638.  

 These cases have never been read to imply a general immunity from taxation for any speech 

related activity that a taxpayer opposes. To the contrary, we are all required to subsidize expressive 

activity we disagree with, whether we are Democrats during a Republican administration, or 

Republicans during a Democratic administration. As the Supreme Court has indicated: “Abood, and 

the cases that follow it, did not announce a broad First Amendment right not to be compelled to 

provide financial support for any organization that conducts expressive activities. Rather, Abood 

merely recognized a First Amendment interest in not being compelled to contribute to an organization 

whose expressive activities conflict with one’s freedom of belief.” Glickman 521 U.S. at 471 (1997) 

                                                 
7 This refers to Teachers v. Hudson, which identified procedural requirements that unions must follow 

in order to collect fees from nonmembers. 475 U.S. 292, 302-311 (1986). 
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(quotation omitted). In each of these dues cases, the scheme at issue worked both a form of 

“compelled speech and association,” and it was that combination that imposed upon the First 

Amendment rights of those dissenting individuals. Knox, 567 U.S. at 310-11 (2012).  

 2. Southworth’s rejection of applying Abood.  

 Board of Regents of University of Wisconsin System v. Southworth, affirms this view. In that 

case, the Court rejected a First Amendment challenge to the imposition of “a mandatory student 

activity fee” that was used to fund student organizations who engaged in “political or ideological 

speech.” 529 U.S. 217, 221 (2000). The Court held that the “First Amendment permits a public 

university to charge its students an activity fee used to fund a program to facilitate extracurricular 

student speech if the program is viewpoint neutral.” Id. 

 At issue in Southworth was a mandatory activity fee that “amounted to $331.50 per year,” 

which was “segregated from the University’s tuition charge.” Id. at 222. The fee funded, among other 

things, such groups as the “College Democrats,” the “College Republicans,” and activities such as 

“displaying posters and circulating newsletters throughout the campus, to hosting campus debates and 

guest speakers, and to what can best be described as political lobbying.” Id. at 223. Several students 

alleged that the imposition of the fee, without any ability to opt-out of funding organizations “that 

engage in political and ideological expression offensive to their personal beliefs,” “violated their 

rights of free speech, free association, and free exercise under the First Amendment.” Id. at 227.  

 At the outset, the Court recognized the unremarkable proposition that: 

It is inevitable that government will adopt and pursue programs and policies within its 

constitutional powers but which nevertheless are contrary to the profound beliefs and 

sincere convictions of some of its citizens. The government, as a general rule, may 

support valid programs and policies by taxes or other exactions binding on protesting 

parties.  

 

Southworth at 229; see also United States v. Lee, 455 U.S. 252, 260 (1982) (“The tax system could 
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not function if denominations were allowed to challenge the tax system because tax payments were 

spent in a manner that violates their religious belief.”). Like the Plaintiffs’ here, the objecting students 

relied on Abood to argue that compelling them to fund speech with which they disagreed violated the 

First Amendment. “While those precedents identify the interests of the protesting students, the means 

of implementing First Amendment protections adopted in those decisions are neither applicable nor 

workable in the context of extracurricular student speech at a university.” Southworth at 230.  

 In rejecting the application of Abood and its progeny, the Court noted that the “standard of 

germane speech as applied to student speech at a university is unworkable, however, and gives 

insufficient protection both to the objecting students and to the University program itself.” Southworth 

at 231. This was so because the fee at issue was designed “to stimulate the whole universe of speech 

and ideas.” Id. at 232. And although it was “inevitable that the fees will result in subsidies to speech 

which some students find objectionable and offensive to their personal beliefs,” the Court refused to 

“impose” any requirement that a student be able to opt out of the system or to allow students to direct 

the specific groups to which their respective fees should go. Id. at 232. That said, the Court did note 

that “University must provide some protection to its students’ First Amendment interests” and it found 

that “protection for objecting students [in] the requirement of viewpoint neutrality in the allocation 

of funding support.” Id. at 233 (emphasis added). In other words, so long as the money in the fund 

was allocated in a viewpoint neutral manner, the objecting students’ First Amendment interests were 

adequately protected.  

 3. Viewpoint neutrality adequately protects whatever First Amendment interests 

  may be at stake in this case.  

 

 There is no authority for this Court rejecting Southworth, and radically extending the reach of 

the Abood line of cases. The funding of political speech through a tax is not forced association with 
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any message or candidate.8 As the Seventh Circuit explained: 

As we interpret Buckley, the reason the government constitutionally may be allowed to 

use public funds to finance political parties is that the funds are not considered to be 

contributing to the spreading of a political message, but rather are advancing an 

important public interest, the facilitation of public discussion and participation in the 

electoral process, goals vital to a self-governing people. In contrast, the fees at issue in 

Abood were being used to support the particular partisan viewpoints of one private 

organization.  

 

[. . .] 

 

According to Buckley, [Plaintiffs’] money would be going to facilitate and enlarge 

public discussion and participation in the electoral process, that these [Plaintiffs] may 

have a different view does not create in them the type of first amendment rights afforded 

to dissenters in a case such as Abood. 

 

Libertarian Party, 741 F.2d at 989-90 (emphasis added; citations and quotations omitted). 

 In Abood and its progeny, the objecting party had to directly fund the very organization with 

whom they disagreed. Thus, the funds were directly traceable from the individual to the very 

organization they opposed, which sharpened associational concerns. Here, in sharp contrast, Plaintiffs 

do not directly fund any candidate with whom they disagree. Rather, they merely pay a tax, which 

then goes into a fund, which is then neutrally distributed to qualifying candidates who elect to 

participate in the Program. This lack of directness is constitutionally significant because there is no 

“clear connection between fee payer and offensive speech that loomed large in our decisions in the 

union and bar cases[.]” Bd. of Regents of Univ. of Wis. Sys. v. Southworth, 529 U.S. at 240 (Souter, 

J., concurring); see also PruneYard, 447 U.S. at 87 (1980) (noting that First Amendment was not 

violated where “views expressed by members of the public . . . will not likely be identified with those 

                                                 
8 Interestingly, Plaintiffs’ counsel in this case conceded in May v. McNally, supra, that “tax dollars . 

. . may be spent on expressive activity without violating taxpayers’ First Amendment rights[.]” 55 

P.3d at 773; see also 2002 WL 32881004, at * 3 (July 22, 2002) (Amicus Brief of Pacific Legal 

Foundation). There, the Pacific Legal Foundation argued that only assessments, not taxes, “implicate 

First Amendment rights of people who must pay them.” Id. 
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of the owner.”). What is more, unlike the Abood cases, the Program’s aim is to broaden public 

discourse by providing a mechanism to allow more, not less, participation in the political process by 

residents of Seattle, which, as explained above, is completely appropriate under Buckley. 

 The irrelevance of Abood to the issues in this case is underscored by the Arizona Supreme 

Court’s decision in May v. McNally, 55 P.3d 768 (Ariz. 2002). In May, the court addressed whether 

a ten-percent surcharge on civil and criminal fines that helped fund Arizona’s public-financing 

scheme for political campaigns violated the First Amendment. 55 P.3d at 770. The challenger in that 

case was an Arizona state legislator who refused to pay the ten-percent surcharge on a parking ticket 

on the grounds “that doing so would violate his First Amendment right to free speech because the 

money might be used to fund the campaigns of candidates whose views he might oppose.” Id. Relying 

on Buckley, the court initially determined “that the public financing of political candidates, in and of 

itself, does not violate the First Amendment, even though the funding may be used to further speech 

to which the contributor objects.” May at 771.  

 The court also went on to address why Abood and its progeny did not apply, concluding that 

the viewpoint neutrality requirement announced in Southworth was more appropriate given the 

purpose of the program at issue. It said:  

While a university is certainly one venue in which the free and open exchange of ideas 

is encouraged, it is not the only one. Encouraging public debate in the political arena is 

at least as compelling a public purpose as encouraging speech on a university campus. 

Moreover, limiting Southworth to a university setting overlooks the thrust of the Court’s 

analysis: If the government seeks to facilitate or expand the universe of speech and 

accomplishes its goal in a viewpoint neutral way, the question whether speech is 

germane is simply inapposite. 

 

We find the Southworth approach better suited than the Abood line of cases for 

analyzing the constitutionality of the Clean Elections Act. The university’s goals in 

Southworth and the government’s goals in funding clean elections are similar: Both seek 

to facilitate free speech. Moreover, both funding systems protect free speech rights by 

requiring viewpoint neutrality in the allocation of funds and attenuating the connection 
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between the payers of funds and the message communicated. The principles of 

Buckley—that government may use public funds to finance political speech—and 

Southworth—that viewpoint neutrality in the allocation of funds adequately safeguards 

First Amendment rights—support the conclusion that collecting a surcharge on civil and 

criminal fines to fund political campaigns does not violate the First Amendment. 

 

May at 772-73. The principle that viewpoint neutrality can adequately protect First Amendment rights 

in cases not involving forced association has not been undermined by Knox or Harris and applies 

here. Harris, 134 S. Ct. at 2644 (“Our decision today thus does not undermine Southworth.”); see 

also id. at 2652 (Kagan, J., dissenting) (noting application of Abood was unique to union context). 

 D. The Democracy Voucher Program is viewpoint neutral.  

 Viewpoint neutrality requires that government “abstain from regulating speech when the 

specific motivating ideology or the opinion or perspective of the speaker is the rationale for the 

restriction.” Rosenberger v. Rector & Visitors of Univ. of Virginia, 515 U.S. 819, 829 (1995). Thus, 

if a program or restriction on speech favors one viewpoint or another, it is likely unconstitutional 

because viewpoint discrimination is “an egregious form of content discrimination.” Id.9  

 The Democracy Voucher Program is viewpoint neutral in its allocation of funds, which is the 

constitutional touchstone. It does not provide funds only to Democrats or Republicans, but to all 

qualifying candidates. It does not provide funds only to candidates that are pro-tenant or pro-renter, 

but to all qualifying candidates. What is more, the recipient of such funds is under no restrictions 

                                                 
9 Any claim that the law “discriminates based on content,” misses the doctrinal mark. Compl. ¶ 52. 

The Court’s content-based jurisprudence focusses on regulations of speech that draws distinctions 

“based on a message [and] defining regulated speech by a particular subject matter.” Reed v. Town 

of Gilbert, 135 S. Ct. 2218, 2227 (2015) (plurality) (emphasis added). At base, content-based 

restrictions are impermissible because they are “based on the message the speaker conveys” or 

because the government disagrees “with the message the speech conveys.” Id. (quotations and 

alterations omitted). Here, no speech is being regulated, let alone regulated in a content-based manner. 

Id. at 2233 (content-based laws “limit[] speech based on its ‘topic’ or ‘subject’”) (Alito, J. 

concurring). Indeed, as explained above, far from regulating or limiting speech, public financing of 

campaigns facilitates speech. See supra Part IV.B (discussing Buckley).   
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whatsoever in their freedom to say whatever they want in the heat of a campaign. For example, if a 

voucher recipient wanted to run on a platform that the Democracy Voucher Program was bad policy 

or unconstitutional, nothing would prevent her from doing so. Here, as in Arizona, Program funds are 

allocated “to all qualifying candidates, regardless of party, position, or message, and thus the 

surcharge payers are not linked to any specific message, position, or viewpoint. The viewpoint of the 

disposition of the funds distinguishes this case from Abood” and its progeny. May, 55 P.3d at 772 

(Ariz. 2002). Under viewpoint neutrality, allocation of the funds is dispositive. 

 Indeed, Plaintiffs’ Complaint does not even adequately allege that only favored viewpoints 

can participate in the program. If anything, Plaintiffs’ Complaint supports the opposite conclusion. 

The Complaint does not allege that their preferred candidate—Sara Nelson—could not muster 

sufficient enough support to receive funds under the program, rather the Complaint alleges only that 

certain candidates “have declined to participate because of ethical and constitutional objections to the 

program.” See Compl. ¶ 41; see also id. at ¶¶ 57-58. Even assuming this is true, this was a choice 

Plaintiffs’ preferred candidate chose to make, and Plaintiffs’ cannot create a constitutional claim over 

a choice that was completely beyond the City’s control.10 At base, the law is completely neutral as to 

who receives funds. No candidate is required to participate in the program, and no candidate is 

prevented from participating in the program if they receive a basic threshold of support.  

 As Buckley acknowledged, public funding schemes like this one do not in any way prohibit 

                                                 
10 To the extent Plaintiffs’ challenge any impact the Democracy Voucher Program has on candidates, 

as opposed to individuals who chose to own property in Seattle, Plaintiffs lack standing to bring such 

a challenge because neither of them are actual candidates, nor do they allege either intends to run for 

office. Under Washington law, it is “clear that a person may not urge the unconstitutionality of a 

statute unless he is harmfully affected by the particular feature of the statute alleged to be violative 

of the constitution.” See, e.g., Amunrud v. Bd. of Appeals, 124 Wn. App. 884, 892, 103 P.3d 257 

(2004) (quoting State v. Rowe, 60 Wn.2d 797, 799, 376 P.2d 446 (1962)) (emphasis added; alteration 

omitted).  
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candidates who choose not to participate from raising “money from private sources[.]” 424 U.S. at 

99. Nor do they impact voters’ rights because  

the denial of public financing to some Presidential candidates is not restrictive of voters’ 

rights and less restrictive of candidates. [The funding mechanism] does not prevent any 

candidate from getting on the ballot or any voter from casting a vote for the candidate 

of his choice; the inability, if any, of minor-party candidates to wage effective 

campaigns will derive not from lack of public funding but from their inability to raise 

private contributions.  

 

424 U.S. at 94-95 (emphasis added). The same is true here. No candidate is prevented from 

participating in the Program, and the lack of participation in the Program by a preferred candidate 

does not harm the First Amendment rights of any voter or individual whose tax dollars flow into the 

Program. As with the compelled funding of Arizona’s Clean Elections Law upheld in May, “the 

safeguard of viewpoint neutrality in the allocation of funds suffices to mitigate any First Amendment 

concerns.” 55 P.3d at 431 (emphasis added); see also Southworth, 529 U.S. at 233 (2000) (“The 

proper measure, and the principle standard of protection for objecting students, we conclude, is the 

requirement of viewpoint neutrality in the allocation of funding support.”) (emphasis added). 

* * * 

 In summary, the Democracy Voucher Program, like the program in Southworth, (1) serves 

the compelling governmental interests of promoting discussion of, and participation in, the electoral 

process and preventing corruption and (2) adequately protects whatever First Amendment rights are 

at stake because it allocates money in a viewpoint neutral manner, which attenuates any connection 

between a taxpayer and any message candidates may communicate.  

VI CONCLUSION 

 For the foregoing reasons, the City respectfully requests that this Court dismiss Plaintiffs’ 

Complaint with prejudice. An appropriate order will be provided with the City’s Reply. 
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Rules of the King County Superior Court as amended September 1, 2016. 

 DATED this 12th day of September, 2017. 

 OFFICE OF THE SEATTLE CITY ATTORNEY 

      

 

    By: /s/ Michael Ryan     

Michael Ryan, WSBA# 32091  

Jeff Slayton, WSBA# 14215 

Kent Meyer, WSBA# 17245 

Assistant City Attorney 
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Seattle, WA 98104 

Phone: (206) 684-8200 

 

Attorneys for Defendant City of Seattle  

 

 By:  /s/ Lester Lawrence Lessig       
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