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QUESTIONS PRESENTED 

 Whether a government official has the power to 

validate the unauthorized actions of other officials is 

presumptively determined by the law of agency, 

specifically the doctrine of ratification. According to 

that common law body of rules, a principal cannot 

ratify the action of an agent unless the principal had 

the authority to take the action both originally and at 

the time of ratification. Fed. Elec. Comm’n v. NRA 

Political Victory Fund, 513 U.S. 88, 98–99 (1994). 

 Although this Court has never done so, the D.C. 

Circuit applies the doctrine of ratification to uphold 

government action otherwise unconstitutional under 

the Appointments Clause. Such ratification will be 

upheld even if it is a mere “rubberstamp” that does not 

comport with the procedural and substantive 

limitations normally applicable to the agency action 

being ratified. In developing this powerful review-

thwarting defense, the D.C. Circuit has, in contrast to 

the Ninth Circuit Court of Appeals, read this Court’s 

decision in NRA Political Victory Fund narrowly to 

apply only in circumstances where the limitation on a 

principal’s authority to ratify is time-based, as with a 

statute of limitations. 

 The questions presented are: 

 1. May a regulation be ratified if the 

Appointments Clause prohibited the purported 

agent’s exercise of rulemaking authority? 

 2. If so, must the ratification comply with the 

constraints that would normally govern an officer’s 

rulemaking, such as the Administrative Procedure 

Act’s “reasoned decision-making” requirement?  
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LIST OF ALL PARTIES 

 The Petitioners are: Moose Jooce; Mountain 

Vapors; Rustic Vapors; Dutchman Vapors; Jen Hoban 

d/b/a Masterpiece Vapors; The Plume Room LLC; 

J.H.T. Vape LLC; Tobacco Harm Reduction 4 Life; and 

Rave Salon Inc. d/b/a Joosie Vapes. 

 The Respondents are: Food and Drug 

Administration; Janet Woodcock, in her official 

capacity as Acting Commissioner of Food and Drugs; 

and Norris Cochran, in his official capacity as Acting 

Secretary of Health and Human Services. Acting 

Commissioner Woodcock and Acting Secretary 

Cochran are substituted herein pursuant to Rule 

35(3). 

CORPORATE DISCLOSURE STATEMENT 

 No Petitioner has any parent corporation and no 

publicly held company owns 10% or more of the stock 

of any Petitioner. 

STATEMENT OF RELATED CASES 

 The proceedings identified below are directly 

related to the above-captioned case in this Court. 

 Moose Jooce v. Food & Drug Administration, No. 

1:18-cv-00203-CRC, consolidated with 1:18-cv-1615-

CRC, 1:19-cv-00372-CRC, 2020 WL 680143 (D.D.C. 

Feb. 11, 2020). 

 Moose Jooce v. Food & Drug Administration, 

No. 20-5048, consolidated with 20-5049, 20-5050 (D.C. 

Cir. Dec. 1, 2020). 
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PETITION FOR WRIT OF CERTIORARI 

 Petitioners Moose Jooce, et al., respectfully 

petition for a writ of certiorari to review the judgment 

of the Court of Appeals for the District of Columbia 

Circuit. 

OPINIONS BELOW 

 The panel opinion of the D.C. Circuit is reported 

at 981 F.3d 26, and is reproduced in the Appendix 

beginning at A-1. The opinion of the D.C. District 

Court is not published but is available at 2020 WL 

680143, and is reproduced in the Appendix beginning 

at B-1. 

JURISDICTION 

 The date of the decision sought to be reviewed is 

December 1, 2020. Jurisdiction is conferred under 28 

U.S.C. § 1254(1). 

CONSTITUTIONAL, STATUTORY, AND 

REGULATORY PROVISIONS AT ISSUE 

 The pertinent text of the following constitutional, 

statutory, and regulatory provisions involved in this 

case is set out in the Appendix. 

• U.S. Const. art. II, § 2, cl. 2. 

• 21 U.S.C. §§ 387a(b), 387j(a)(2), 387k(b)(2)(A). 

• 21 C.F.R. §§ 1100.1, 1100.2. 
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INTRODUCTION 

 In their design of the federal government, the 

Founders ordained a separation of powers enhanced 

by carefully calibrated checks and balances. See, e.g., 

Perez v. Mortgage Bankers Ass’n, 575 U.S. 92, 117–18 

(2015) (Thomas, J., concurring in the judgment) 

(“When the Framers met for the Constitutional 

Convention, they understood the need for greater 

checks and balances to reinforce the separation of 

powers.”). An important part of their design is the 

Appointments Clause, U.S. Const. art. II, § 2, cl. 2, 

which directs how officers of the United States are to 

be installed in their governmental positions. See 

generally Theodore Y. Blumoff, Separation of Powers 

and the Origins of the Appointments Clause, 37 

Syracuse L. Rev. 1037, 1069 (1987) (“The framers 

came to Philadelphia mindful of the colonial legacy of 

monarchical appointment abuses, yet equally fearful 

of legislative tyranny. [¶] The compromise that the 

members of the Convention effected [through the 

Appointments Clause] was an effort to alleviate these 

. . . concerns . . . .”). Cf. The Federalist No. 76, at 510, 

513 (A. Hamilton) (J. Cooke ed. 1961) (the 

Appointments Clause recognizes that “one man of 

discernment is better fitted to analyze and estimate 

the peculiar qualities adapted to particular officers,” 

but guards against “a spirit of favoritism in the 

President” by presumptively requiring Senate 

confirmation). 

 Although the separation of powers generally, and 

the Appointments Clause specifically, support 

democratically accountable government, Edmond v. 

United States, 520 U.S. 651, 659 (1997), they also 

provide protection to individual citizens against 
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arbitrary government power. Metro. Wash. Airports 

Auth. v. Citizens for the Abatement of Aircraft Noise, 

Inc., 501 U.S. 252, 272 (1991) (“The ultimate purpose 

of this separation of powers is to protect the liberty 

and security of the governed.”); NLRB v. SW Gen., 

Inc., 137 S. Ct. 929, 949 (2017) (“The [Appointments] 

Clause, like all of the Constitution’s structural 

provisions, ‘is designed first and foremost not to look 

after the interests of the respective branches, but to 

protect individual liberty.’”) (Thomas, J., concurring) 

(quoting NLRB v. Noel Canning, 573 U.S. 513, 571 

(2014) (Scalia, J., concurring in judgment)). 

 But without a judicial remedy, this protection is 

ineffectual, a mere parchment barrier. 

 Such has become the fate of the Appointments 

Clause in the D.C. Circuit, thanks to that court’s 

adoption and zealous employment, exemplified in the 

decision below, of the rule that agency action, 

otherwise unconstitutional under the clause, may be 

perfunctorily cured through a rubberstamp 

“ratification” by a constitutionally qualified officer. 

App. A-5 to A-8. See generally Intercollegiate Broad. 

Sys., Inc. v. Copyright Royalty Bd., 796 F.3d 111, 117–

18 (D.C. Cir. 2015) (ratification is “sufficient to cure 

the constitutional violation . . . notwithstanding the 

possibility that the [the ratifying official] may have in 

fact ‘rubberstamp[ed]’ the [original] action”) (quoting 

FEC v. Legi-Tech, Inc., 75 F.3d 704, 708–09 (D.C. Cir. 

1996)). 

 This ratification—which denies aggrieved citizens 

the right of judicial review of their constitutional 

claims against the original agency action—is deemed 

effective even if it does not align with the procedural 

and substantive limitations normally applicable to the 
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agency action being ratified.1 Moreover, such 

ratification is effective even if the ratifying federal 

actor makes no concurrent effort to reform the 

decision-making procedures that led to the alleged 

constitutional violation. Cf. App. F-1. Further, the 

ratification is allowed to work its curative magic 

despite the fact that a valid principal-agent 

relationship—the customary prerequisite for 

ratification to operate, Restatement (Second) of 

Agency § 84 cmt. a (1958)—is necessarily absent if the 

Appointments Clause forbids the purported agent 

from exercising authority delegated by the purported 

principal. 

 The D.C. Circuit’s ratification defense cannot be 

reconciled with (i) this Court’s decisions adopting the 

common law foundations of and limitations on 

ratification when testing the validity of official 

government action, (ii) like decisions of the Ninth 

Circuit Court of Appeals, or (iii) an appropriately 

vigorous judicial enforcement of the separation of 

powers. Review should therefore be granted. 

 
1 See, e.g., App. B-16 (“Agency ratifications, which by definition 

come after a final action has been taken, are not governed by 

standard APA rules.”); Alfa Int’l Seafood v. Ross, 264 F. Supp. 3d 

23, 46 (D.D.C. 2017) (“Finally, Plaintiffs’ contention that 

Secretary Ross’ ratification is insufficient because it lacks the 

formality of rulemaking—i.e., publication in the Federal 

Register—is unfounded.”); State Nat’l Bank of Big Spring v. Lew, 

197 F. Supp. 3d 177, 184 (D.D.C. 2016) (declining to impose 

“formalistic procedural requirements before a ratification is 

deemed to be effective”). 
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STATEMENT OF THE CASE 

 The Family Smoking Prevention and Tobacco 

Control Act, Pub. L. No. 111-31, 123 Stat. 1776 

(June 22, 2009), authorizes the Secretary of Health 

and Human Services to regulate the manufacture, 

sale, and distribution of “tobacco products.” 21 U.S.C. 

§ 387a(a). These are defined to include “any . . . 

tobacco products that the Secretary by regulation 

deems to be subject to” the Act.2 Id. § 387a(b). This 

“deeming” power, as well as most other rulemaking 

authority, the Secretary has delegated to the 

Commissioner of Food and Drugs. App. B-3 to B-4. 

Until last year,3 the Commissioner had sub-delegated 

this power to issue binding regulations to FDA’s 

Associate Commissioner for Policy, id., a career 

position within the Senior Executive Service, see 

Government Policy and Supporting Positions 70 

 
2 In Big Time Vapes, Inc. v. FDA, No. 20-850 (cert. filed Dec. 18, 

2020), the petitioners contend that this deeming power violates 

the non-delegation doctrine. 

3 Shortly before oral argument in the D.C. Circuit, the Secretary 

of Health and Human Services issued a directive requiring all 

final rules to be signed by the Secretary as well as the pertinent 

agency head. See HHS Statement on Regulatory Process, 

Sept. 20, 2020 (“All rules will now be signed by the Secretary and 

by the head of the agency involved.”), https://bit.ly/2NknO3S. 

The policy change was implemented partly in response to this 

litigation. See id. (noting that agency heads “have recognized 

that questions around delegations of rulemaking power can 

create litigation risk,” as shown in 2019 when “Commissioner 

Scott Gottlieb signed and retroactively ratified the 2016 deeming 

rule around tobacco products, which had originally been signed 

by a more junior official”). An executive order issued in the 

waning days of the prior administration made similar reforms 

throughout the executive branch. See infra note 19. That order 

has just been revoked. Exec. Order on the Revocation of Certain 

Presidential Actions, § 1, Feb. 24, 2021. 
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(2016).4 Exercising that authority in the spring of 

2016, Associate Commissioner Leslie Kux issued the 

“Deeming Rule,” through which various vaping 

products (electronic cigarettes and related equipment) 

were deemed—despite their not containing or 

delivering any tobacco—to be “tobacco products.” See 

Deeming Tobacco Products To Be Subject to the 

Federal Food, Drug, and Cosmetic Act, as Amended by 

the Family Smoking Prevention and Tobacco Control 

Act, 81 Fed. Reg. 28,973 (May 10, 2016) (amending 21 

C.F.R. pts. 1100, 1140, 1143). 

 Because of that decision, vaping products are 

subject to the Tobacco Control Act’s stringent 

regulations. These include an arduous pre-marketing 

approval process, 21 U.S.C. § 387j(a)(2), which FDA 

itself has estimated could cost hundreds of thousands 

of dollars for a single vaping product, see FDA, Final 

Regulatory Impact Analysis 87–88 tbls. 11(a) & 11(b) 

(2016),5 as well as a rigorous prior restraint on 

 
4 The position had once been known as the Assistant 

Commissioner for Policy. App. B-3 & n.2. During litigation in the 

district court, FDA created a new political position in the Senior 

Executive Service—the Principal Associate Commissioner for 

Policy—whose occupant oversees the Associate Commissioner. 

See Memorandum Re: Delegation of Authority for General 

Redelegations of Authority from the Commissioner to Other 

Officers of the Food and Drug Administration § 1(H)(1) (May 2, 

2019), Dist. Ct. Doc. No. 40-1 (filed Oct. 21, 2019). FDA 

nevertheless agreed with Petitioners that “the relevant 

delegations of authority [remain] those that were in effect at the 

time of the issuance of the Deeming Rule.” Notice of Filing at 2, 

Dist. Ct. Doc. No. 40. 

5 “FDA considers each [vaping] product with a differing flavoring 

variant or nicotine strength to be a different product.” FDA, Ctr. 

for Tobacco Prods., Commonly Asked Questions (July 10, 2020), 

https://bit.ly/3rLfY2s. For a vaping manufacturer like Petitioner 
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truthful claims about vaping products, such as that 

they do not contain a particular substance, see 21 

U.S.C. § 387k(b)(2)(A)(i). Violation of the Act is 

punishable by substantial monetary penalties and 

imprisonment. Id. § 333. 

 Petitioners are a collection of mom-and-pop 

vaping retailers and grassroots policy advocates who 

object to the Deeming Rule.6 Not only does the rule 

threaten the livelihoods of those like Petitioners who 

work in the vaping industry, Lauren H. Greenberg, 

Note, The “Deeming Rule”: The FDA’s Destruction of 

the Vaping Industry, 83 Brooklyn L. Rev. 777, 779 

(2018) (“The high fees and burdensome regulatory 

scheme threaten to put small, previously booming 

businesses and vapor shops out of business for good.”), 

it also prevents them from sharing truthful 

information to improve the health of those addicted to 

actual tobacco products, see, e.g., Decl. of Kimberly 

Manor ¶¶ 3, 13, 14, Dist. Ct. Doc. No. 26-5 (filed 

May  2, 2019) (Petitioner Moose Jooce has helped 

hundreds of customers to quit smoking by sharing the 

 
The Plume Room, that would mean 800 separate product 

applications, costing according to FDA’s estimates tens if not 

hundreds of millions of dollars. See Decl. of Andrea Ramaglia 

¶¶ 9–10, D.C. Cir. Doc. No. 1833124. 

6 Many Petitioners are also considered vaping product 

“manufacturers,” a term that FDA interprets remarkably 

broadly. See FDA, Manufacturing (Oct. 6, 2020), 

https://bit.ly/3jGRPHx (“If you make, modify, mix, manufacture, 

fabricate, assemble, process, label, repack, relabel, or import any 

‘tobacco product,’ then you are considered a tobacco product 

‘manufacturer.’”). Cf. Decl. of William Green ¶ 10, D.C. Cir. Doc. 

No. 1833124 (Petitioner Green used to help customers safely 

assemble vaping equipment but now no longer does so because 

such action would make him subject to regulation as a 

“manufacturer” of vaping products). 
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harm-reduction benefits of vaping as compared to 

cigarettes, but it no longer provides that information 

because of the Deeming Rule’s default prohibition on 

such “modified risk” speech). 

 To challenge the Deeming Rule, different sets of 

the Petitioners here filed three separate actions under 

the Administrative Procedure Act.7 These lawsuits 

alleged that the Deeming Rule violates the 

Appointments Clause,8 which provides that the 

President “shall nominate, and by and with the Advice 

and Consent of the Senate, shall appoint . . . all . . . 

Officers of the United States,” except that “Congress 

may by Law vest the Appointment of such inferior 

Officers, as they think proper, in the President alone, 

in the Courts of Law, or in the Heads of Departments.” 

U.S. Const. art. II, § 2, cl. 2. Petitioners argued that 

Associate Commissioner Kux’s issuance of the 

Deeming Rule violated the Appointments Clause 

because such a significant regulatory action may be 

taken only by an officer of the United States, yet 

Ms. Kux was not properly appointed as an officer. 

 
7 Hoban v. FDA, No. 18-cv-269 (D. Minn.); Rave Salon, Inc. v. 

FDA, No. 18-cv-237 (N.D. Tex.); Moose Jooce v. FDA, No. 18-cv-

203 (D.D.C.). The Hoban and Rave Salon actions were 

transferred to the United States District Court for the District of 

Columbia, where they were consolidated with Moose Jooce. Each 

set of Petitioners filed notices of appeal, which the D.C. Circuit 

consolidated. Doc. No. 1832888. 

8 Petitioners also challenged the Deeming Rule’s prior restraint 

on modified risk speech as a violation of the First Amendment. 

The district court and the D.C. Circuit held that the claim was 

foreclosed by the latter’s ruling in Nicopure Labs, LLC v. FDA, 

944 F.3d 267 (D.C. Cir. 2019). App. A-10; App. B-20 to B-22. 

Petitioners do not seek this Court’s review of their First 

Amendment claim. 
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 Although FDA countered that the Associate 

Commissioner for Policy is a validly appointed inferior 

officer competent to issue rules, the agency’s primary 

merits defense was that any Appointments Clause 

defect in the Deeming Rule had been cured by 

ratification of the FDA Commissioner, who is an 

officer of the United States appointed by the President 

with the advice and consent of the Senate, see 21 

U.S.C. § 393(d)(1).9 The agency pointed to two 

purported ratifications. 

 The first, issued in September 2016 (a few months 

after Ms. Kux had signed off on the Deeming Rule), 

came from FDA Commissioner Robert Califf in the 

form of a nine-page memorandum concerning 

delegations within FDA. On the last page, Mr. Califf 

declared: “I hereby ratify and affirm any actions taken 

by you or your subordinate(s), which in effect involved 

the exercise of the authorities delegated herein prior 

to the effective date of this delegation.” App. G-16. 

 
9 Although this Court often refers to such officers as “principal 

officers,” that term does not appear in the Appointments Clause. 

It is used elsewhere in the Constitution but the way in which it 

is employed suggests that there can be only one “principal” officer 

in each department of the executive branch. See U.S. Const. art. 

II, § 2, cl. 1 (“The President . . . may require the Opinion, in 

writing, of the principal Officer in each of the executive 

Departments, upon any Subject relating to the Duties of their 

respective Offices . . . .”). It does not follow, however, that there 

are only a handful of non-inferior officers in the federal 

government. As Madison’s notes from the Constitutional 

Convention confirm, there are really three classes of officers: 

principal officers, “superior” officers, and inferior (or “minute”) 

officers; and only for the last category may Congress vest their 

appointments in the President alone, the courts of law, or the 

heads of departments. Steven G. Calabresi & Gary Lawson, Why 

Robert Mueller’s Appointment as Special Counsel was Unlawful, 

95 Notre Dame L. Rev. 87, 135–38 (2019). 



10 

 

 

FDA argued that this lone sentence ratified the 

Deeming Rule.  

 The second purported ratification, issued nearly 

three years after the Deeming Rule had been 

promulgated and more than a year after Petitioners’ 

lawsuits had been filed, came from Commissioner 

Scott Gottlieb. Unlike Mr. Califf’s single-sentence 

ratification, Mr. Gottlieb’s single-paragraph 

ratification purported specifically to affirm the 

Deeming Rule. Acknowledging that the Deeming Rule 

had been “questioned in litigation,” Mr. Gottlieb 

stated that, to “resolve these questions, I hereby 

affirm and ratify the Deeming Rule.” App. F-1. He 

claimed that his ratification was “based on my careful 

review of the rule, my knowledge of its provisions, and 

my close involvement in policy matters relating to this 

rule and its implementation, as well as its public 

health importance.” Id. 

 Notably, neither Commissioner Califf’s nor 

Commissioner Gottlieb’s purported ratification 

evinced any desire to abandon FDA’s entrenched 

practice of allowing non-officer civil servants—such as 

the Associate Commissioner for Policy—to issue rules. 

Cf. Angela C. Erickson & Thomas Berry, But Who 

Rules the Rulemakers? 2–3, 35 (2019) (between 2001 

and 2018, 98% of regulations promulgated by FDA, 

totaling some 1,860 rulemakings, were 

unconstitutionally issued by non-officer career 

employees). 

 The government’s ratification defense invoked the 

longstanding rule in the D.C. Circuit that an 

Appointments Clause challenge must be dismissed if 

a constitutionally competent officer affirms the 

challenged action. Under D.C. Circuit precedent, such 
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an affirmance will be held to have ratified the prior 

action if the ratifying official conducts an 

“independent evaluation of the merits,” Intercollegiate 

Broad. Sys., 796 F.3d at 117, using a “detached and 

considered judgment,” Doolin Sec. Sav. Bank, FSB v. 

Off. of Thrift Supervision, 139 F.3d 203, 213 (D.C. Cir. 

1998). Although this sounds like a heavy burden for 

the government, in practice it is quite the opposite—

so long as the ratifying official is not “actually biased,” 

a mere “rubberstamp” affirmance will terminate a 

plaintiff’s constitutional claim. Legi-Tech, 75 F.3d at 

709. 

 Petitioners replied to the government’s defense by 

contesting the validity of both purported ratifications. 

As to Commissioner Califf’s affirmance, Petitioners 

argued that, whatever the shortcomings in the D.C. 

Circuit’s theory of ratification, even that court’s lax 

rules for ratification require more than a mere 

boilerplate affirmation of all previously unauthorized 

agency activity. As for Commissioner Gottlieb’s 

affirmance, Petitioners’ principal attack was that his 

ratification was invalid because it did not comport 

with the substantive requirement of reasoned 

decision-making that the Administrative Procedure 

Act generally imposes on agency action. Cf. Motor 

Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. 

Auto. Ins. Co., 463 U.S. 29, 43 (1983) (“[T]he agency 

must examine the relevant data and articulate a 

satisfactory explanation for its action including a 

‘rational connection between the facts found and the 

choice made.’”) (quoting Burlington Truck Lines v. 

United States, 371 U.S. 156, 168 (1962)). A corollary 

of that requirement is that an agency must consider 

all available and relevant evidence and then explain 

why its decision is reasonable in light of such 
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evidence. See Butte County v. Hogen, 613 F.3d 190 

(D.C. Cir. 2010) (citing, inter alia, State Farm, 463 

U.S. at 43). The Gottlieb ratification violated that 

corollary, Petitioners argued, because it deliberately 

ignored a substantial body of material pertaining to 

the health benefits of vaping that had been produced 

in the three years since the Deeming Rule’s issuance. 

See App. F-1 (“I hereby affirm and ratify the Deeming 

Rule as of the date it was published in the Federal 

Register on May 10, 2016, including all regulatory 

analysis certifications contained therein.”) (emphasis 

added).10 

 To explain why Commissioner Gottlieb’s 

ratification was subject to the APA’s substantive 

constraints on rulemaking, Petitioners cited this 

Court’s ruling in Federal Election Commission v. NRA 

Political Victory Fund, 513 U.S. 88 (1994). The FEC 

 
10 Outside of the ratification context, it is not unusual for a 

government decision-maker to take account of post-decisional 

information when revisiting the propriety of the original action. 

See, e.g., Simmons v. Smith, 888 F.3d 994, 999 (8th Cir. 2018) 

(observing that the Park Service had discretion on remand to 

consider new information pertaining to the boundaries of a scenic 

river area); Hillsdale Envtl. Loss Prevention, Inc. v. U.S. Army 

Corps of Eng’rs, 702 F.3d 1156, 1167 (10th Cir. 2012) (noting that 

the Corps on remand could rely on new information to determine 

whether its assessment of a proposed project’s environmental 

impacts was correct); Shell Chem. Co. v. EPA, 826 F.2d 295, 298 

(5th Cir. 1987) (remanding an EPA rule to allow the agency to 

take account of data that had arisen since the rule’s 

promulgation); Safer Chems., Healthy Families v. U.S. EPA, 791 

Fed. Appx. 653, 656 (9th Cir. 2019) (agreeing that on remand 

EPA had discretion to consider new information pertaining to 

risk evaluations of toxic substances). That is presumably what 

FDA would have done had Petitioners prevailed on their 

Appointments Clause claim and secured a vacatur and remand 

of the Deeming Rule. 
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had brought a civil enforcement action against a 

political action committee for violating campaign-

finance laws. The district court held on the merits for 

the FEC, but the D.C. Circuit, avoiding the merits, 

ruled for the PAC on the ground that the Federal 

Election Campaign Act’s allowance for two 

congressionally appointed non-voting members to 

serve on the FEC violated the Appointments Clause. 

Federal Election Comm’n v. NRA Political Victory 

Fund, 6 F.3d 821, 826–27 (D.C. Cir. 1993). The FEC 

then sought review in this Court but did not obtain 

the Solicitor General’s required approval. After the 

time for filing a petition for writ of certiorari had 

expired, the Solicitor General attempted to ratify the 

FEC’s cert petition. Whether that ratification was 

valid was, the Court observed, “at least presumptively 

governed by principles of agency law, and in 

particular the doctrine of ratification.” NRA Political 

Victory Fund, 513 U.S. at 98. The Court then reviewed 

the common law principles governing ratification, 

giving special attention to the rule that a ratification 

is effective only when the principal has the authority 

to do the thing to be ratified both at the time of the 

original action and at the time of ratification. Id. at 

98–99 (citing, inter alia, Restatement (Second) of 

Agency § 90 (1958)). Because the period for filing a 

cert petition had run when the Solicitor General 

attempted to ratify, the cited requirement for 

ratification could not be satisfied. 513 U.S. at 98 (“His 

authorization simply came too late in the day to be 

effective.”).  
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 Just as in NRA Political Victory Fund, so too here, 

Petitioners contended. That is, just as the Solicitor 

General lacked the authority to ratify the FEC’s filing 

at the time of his attempted affirmance, so too did the 

FDA Commissioner lack the authority to affirm the 

promulgation of the Deeming Rule at the time of his 

attempted ratification, because he did not adhere to 

the APA’s command for reasoned decision-making. In 

other words, the Commissioner simply did not have 

the authority to issue a Deeming Rule in 2019 that 

ignored a wealth of new studies11—at least one 

sponsored by FDA itself12—bearing directly on the 

question of whether and how to regulate vaping 

products. 

 The district court, however, was of a different 

mind, holding on summary judgment that both the 

Califf and Gottlieb ratifications were sufficient 

because (in part) “[a]gency ratifications . . . are not 

governed by standard APA rules.” App. B-16. 

 
11 See, e.g., Peter Hajek, et al., A Randomized Trial of E-

Cigarettes versus Nicotine-Replacement Therapy, 380 New Eng. 

J. Med. 629 (2019), https://bit.ly/2ZrfhiF; David T. Levy, et al., 

Potential Deaths Averted in USA by Replacing Cigarettes with E-

cigarettes, 27 Tobacco Control 18 (2018), https://bit.ly/3pzMJxO; 

Lion Shahab, et al., Nicotine, Carcinogen, and Toxin Exposure in 

Long-Term E-Cigarette and Nicotine Replacement Therapy 

Users: A Cross-sectional Study, 166 Annals of Internal Med. 390 

(2017), https://bit.ly/2NFXIbK; Shu-Hong Zhu, et al., E-cigarette 

Use and Associated Changes in Population Smoking Cessation: 

Evidence from US Current Population Surveys, 2017 BMJ 358, 

https://bit.ly/3bdzoWY. 

12 See Maciej L. Goniewicz, et al., Comparison of Nicotine and 

Toxicant Exposure in Users of Electronic Cigarettes and 

Combustible Cigarettes, JAMA Network, at 13 (Dec. 14, 2018), 

https://bit.ly/2x9lv8H. 
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 Petitioners appealed, renewing their argument 

against the boilerplate Califf ratification as well as 

their APA-based attack against the Gottlieb 

ratification. They also added an objection grounded in 

another common law limitation on ratification 

discussed in NRA Political Victory Fund, viz., a 

ratification is not valid if it would deprive a third 

party of a right or defense. See NRA Political Victory 

Fund, 513 U.S. at 98–99. Commissioner Gottlieb’s 

affirmance was infirm under this limitation, 

Petitioners explained, because it would deprive them 

of their right to obtain an adjudication of the 

constitutionality of the Deeming Rule through their 

already-filed APA cause of action. 

 The D.C. Circuit nevertheless affirmed the 

district court’s judgment in favor of FDA. The court 

held that, whatever the validity of the Califf 

ratification, the Gottlieb ratification was sufficient. 

Even if the latter had the effect of depriving 

Petitioners of a right or defense, such objection had 

already been overruled in Legi-Tech, which upheld a 

ratification even though it had come after the 

defendant had raised its Appointments Clause 

challenge in litigation. App. A-6 to A-7. As for 

Petitioners’ APA argument, the court held that the 

normal rules of administrative decision-making 

simply do not apply to ratifications. See App. A-7 to A-

8. 
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REASONS FOR GRANTING CERTIORARI 

I. 

The D.C. Circuit’s Ratification Defense 

to Appointments Clause Challenges 

Conflicts With This Court’s Precedent 

 The D.C. Circuit’s ratification defense conflicts in 

at least two ways with how this Court, most 

prominently in NRA Political Victory Fund, has 

employed ratification to test the sufficiency of 

attempts by government officials to affirm otherwise 

invalid action taken by others. 

 First, the D.C. Circuit’s ratification defense 

waters down NRA Political Victory Fund’s adoption of 

a key common law limitation on the authority of a 

principal to ratify—namely, that the principal have 

the authority to do the act both originally and at the 

time of ratification. See NRA Political Victory Fund, 

513 U.S. at 98. The D.C. Circuit narrowly construes 

this limitation on ratification as presenting purely a 

question of timing. Doolin, 139 F.3d at 213 (“The 

timing problem posed in NRA is not present here. No 

statute of limitations would have barred [the ratifying 

official] from reissuing the Notice of Charges himself 

and starting the administrative proceedings over 

again.”). The court’s ratification defense thereby 

dramatically narrows NRA Political Victory Fund’s 

“power” proviso, according to which a principal may 

ratify that which he could have done at the time his 

agent attempted to, provided that he has the 

authority when ratifying to do the original act.13 Cf. 

 
13 By restricting NRA Political Victory Fund to questions of 

timing, the D.C. Circuit invites the complete erasure of that 

decision’s limitation on the authority to ratify. See Consumer Fin. 
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NRA Political Victory Fund, 513 U.S. at 98 (“[I]t is 

essential that the party ratifying should be able not 

merely to do the act ratified at the time the act was 

done, but also at the time the ratification was made.”) 

(quoting Cook v. Tullis, 85 U.S. 332, 338 (1874)) 

(emphasis added by NRA Political Victory Fund). 

 This narrowing suggests that the D.C. Circuit is 

uncomfortable with using common law principles of 

ratification in the public law context. Yet this Court 

has never hesitated to apply such principles, or those 

of agency law generally, to elucidate the legal 

relationships among government officials.14 An 

excellent example is NRA Political Victory Fund itself, 

which used the common law of ratification to measure 

the validity of the acts of government officials. 

 
Prot. Bureau v. Navient Corp., No. 3:17-CV-101, 2021 WL 

134618, at *11-*15 (M.D. Penn. Jan. 13, 2021) (using the doctrine 

of equitable tolling to reject a statute-of-limitations objection to 

an agency’s ratification). 

14 See, e.g., United States v. Beebe, 180 U.S. 343, 354 (1901) 

(“Where an agent has acted without authority and it is claimed 

that the principal has thereafter ratified his act, such ratification 

can only be based upon a full knowledge of all the facts upon 

which the unauthorized action was taken. This is as true in the 

case of the government as in that of an individual.”); Pickering v. 

Lomax, 145 U.S. 310, 314 (1892) (“[W]e know of no reason why 

the analogy of the law of principal and agent is not applicable 

here, viz., that an act in excess of an agent’s authority, when 

performed, becomes binding upon the principal, if subsequently 

ratified by him. The treaty does not provide how or when the 

permission of the president shall be obtained, and there is 

certainly nothing which requires that it shall be given before the 

deed is delivered.”); Marsh v. Fulton County, 77 U.S. 676, 684 

(1870) (the defendant’s board of supervisors “could not, therefore, 

ratify a subscription without a vote of the county, because they 

could not make a subscription in the first instance without such 

authorization”). 
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Nothing in that ruling indicates that the Court viewed 

the defect in the Solicitor General’s attempted 

ratification as necessarily about timing. Rather, the 

Court’s inquiry was focused on authority; it just so 

happened that the Solicitor General’s lack of authority 

in that case was the result of the passage of time.15 

 A second way in which the D.C. Circuit’s 

ratification defense departs from NRA Political 

Victory Fund is its misperception of the relevant 

frame of analysis. Below, the court of appeals was 

untroubled by the fact that the 2019 Gottlieb 

ratification was expressly limited to the material 

contained in the 2016 record and thus deliberately 

ignored post-2016 evidence bearing directly on the 

Deeming Rule. The court acknowledged the APA 

obligation that “administrative officials must consider 

new evidence in order to make non-arbitrary, 

reasoned decisions.” App. A-7. But that command was 

supposedly inapplicable because “the rulemaking 

record closed in 2016 and consequently Commissioner 

Gottlieb had no such obligation to consider new 

evidence in 2019.” Id. 

 The court’s conclusion begs the question. The 

essential purpose of ratification is to rectify an 

otherwise invalid action. After all, ratification is “a 

cure for the lack of authorization, or a substitute for 

authorization,” for it “presupposes that there was no 

 
15 The “power” of the Solicitor General to request an extension 

of time in which to file a cert petition was irrelevant because his 

attempted ratification came more than 60 days after the FEC’s 

petition had come due. NRA Political Victory Fund, 513 U.S. at 

98. Cf. 28 U.S.C. § 2101(c) (“A justice of the Supreme Court, for 

good cause shown, may extend the time for applying for a writ of 

certiorari for a period not exceeding sixty days.”). 
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authority.” 1 Floyd R. Mechem, A Treatise on the Law 

of Agency § 348, at 261 (2d ed. 1914). Hence, to 

determine whether a ratification is valid, one must 

assume that the prior act is deficient and therefore is 

in need of authorization to be made effective.  

 For that reason, the Court’s ratification analysis 

in NRA Political Victory Fund did not assume that the 

FEC’s cert petition was adequate. Rather, the Court’s 

analysis proceeded on the opposite ground—that the 

FEC’s cert petition had not been validly filed when 

originally submitted. Only on that basis did the Court 

then determine whether the Solicitor General’s 

approval of the FEC’s otherwise unauthorized petition 

made the latter authorized and timely. NRA Political 

Victory Fund, 513 U.S. at 98 (“We must determine 

whether this ‘after-the-fact’ authorization relates 

back to the date of the FEC’s unauthorized filing so as 

to make it timely. We conclude that it does not.”). A 

faithful adherence to this analytical approach would 

have led the D.C. Circuit below to review 

Commissioner Gottlieb’s attempted ratification on the 

assumption that the Deeming Rule had never been 

issued, that the rulemaking record therefore had not 

closed, and accordingly that the Commissioner was 

obliged to take into account all of the relevant data 

available to him up to that point.16 See generally 

Thompson v. U.S. Dep’t of Labor, 885 F.2d 551, 555 

 
16 This is not to say that every ratification of rulemaking must 

be accompanied by a fresh review and “rational connection” 

analysis of all relevant evidence. For example, had 

Commissioner Califf in September, 2016, competently attempted 

to ratify the Deeming Rule, he might quite reasonably have 

assumed, consistent with the APA, that the record assembled as 

of May, 2016, was still comprehensive. 
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(9th Cir. 1989) (“The ‘whole’ administrative record, 

therefore, consists of all documents and materials 

directly or indirectly considered by agency decision-

makers and includes evidence contrary to the agency’s 

position.” (emphasis removed; citation omitted)), cited 

in In re United States, 138 S. Ct. 371, 372 (2017) 

(Breyer, J., dissenting from grant of stay). That 

obligation necessarily follows from (i) the substantive 

requirement of reasoned decision-making that applies 

to all agency rule-making,17 and (ii) NRA Political 

Victory Fund’s recognition that substantive 

constraints on a principal’s power to take action are 

relevant when measuring the validity of the 

ratification of official acts.18 

 These conflicts between the D.C. Circuit’s 

ratification defense and this Court’s employment of 

ratification also point to a more fundamental problem 

with using ratification to thwart judicial review of 

alleged violations of the Appointments Clause. 

Because it is a species of agency law, ratification 

requires that the act to be ratified is one not only that 

the principal could have done in the first instance, but 

also one that the principal could have authorized an 

agent to do on the principal’s behalf. See Restatement 

 
17 See Harold H. Bruff, Legislative Formality, Administrative 

Rationality, 63 Tex. L. Rev. 207, 238 (1984) (the “generally 

applicable scope of substantive review is defined by the APA’s 

command to set aside agency actions that are ‘arbitrary, 

capricious, [or] an abuse of discretion’” and is explicated by the 

“hard look” approach of State Farm, 463 U.S. at 43). 

18 That obligation was all the more critical here given FDA’s 

admission that the scientific justification for the Deeming Rule, 

even as of 2016, was hardly decisive. See 81 Fed. Reg. at 29,010 

(acknowledging “the uncertainty regarding the positive or 

negative impact on public health from [vaping] products”). 
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(Second) of Agency § 84 cmt. a (“If . . . one can create a 

power in another to affect his rights by doing an act on 

his account, and such an act is purported to be done 

on his account by the other, or, if an act of service is 

intended to be done on his account, the act is 

ratifiable.”) (emphasis added). But the very nature of 

an Appointments Clause claim is to contest the 

constitutional authority of a government official to 

take certain action, even if that official purported to 

act on behalf of a constitutionally competent officer. 

Put another way, either there is an Appointments 

Clause violation, in which case there is no valid 

principal-agent relationship that can sustain a 

ratification, or there is no Appointments Clause 

violation, in which case ratification is irrelevant. This 

irreconcilability between the traditional 

understanding of ratification, employed in NRA 

Political Victory Fund, and how that doctrine is used 

by the D.C. Circuit, thus further emphasizes the need 

for this Court’s review. 

II. 

The D.C. Circuit’s Ratification Defense 

to Appointments Clause Challenges 

Conflicts With Decisions of the Ninth Circuit 

 The D.C. Circuit’s ratification defense conflicts 

with decisions by the Ninth Circuit Court of Appeals 

applying that doctrine.  

 In Consumer Financial Protection Bureau v. 

Gordon, 819 F.3d 1179 (9th Cir. 2016), the Bureau 

brought a civil enforcement action against an attorney 

for alleged unfair and deceptive practices regarding 

federal mortgage relief. The lawsuit was initiated by 

the Bureau’s director, who had been appointed 
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without Senate confirmation while the Senate was in 

a pro-forma recess. Shortly thereafter, this Court held 

that such recess appointments were invalid. Noel 

Canning, 573 U.S. at 556. The President then properly 

appointed the same director, who in turn ratified all 

of the actions that he had taken under his improper 

recess appointment, including the filing of the action 

against Gordon. See Gordon, 819 F.3d at 1185–86. 

 Citing this Court’s ruling in NRA Political Victory 

Fund as well as the D.C. Circuit’s decisions in Legi-

Tech and Doolin, the Ninth Circuit upheld against 

Gordon’s Appointments Clause objection the director’s 

self-ratification. The court acknowledged the now 

familiar principle that a ratification can be valid only 

if the principal has the authority to do the act to be 

ratified at the time of ratification as well as originally. 

Gordon, 819 F.3d at 1191. Although the director was 

unable to satisfy the latter requirement because of 

Noel Canning, his ratification could still be upheld 

because (i) the Bureau was at all times authorized to 

initiate the enforcement action, and (ii) the Bureau 

could ratify the action’s filing through the affirmance 

of its (properly appointed) director. Gordon, 819 F.3d 

at 1192 (“Because the CFPB had the authority to 

bring the action at the time Gordon was charged, 

Cordray’s August 2013 ratification, done after he was 

properly appointed as Director, resolves any 

Appointments Clause deficiencies.”) (citing, inter alia, 

Restatement (Second) of Agency § 93(3) (1958) (“The 

affirmance can be made by an agent authorized so to 

do.”)). Accord Consumer Fin. Prot. Bureau v. Seila 

Law LLC, 984 F.3d 715, 718–19 (9th Cir. 2020) 

(upholding a ratification against an NRA Political 

Victory Fund objection in part because the Bureau as 

ratifying entity had the constitutional authority to 



23 

 

 

take the ratified action both originally and at the time 

of ratification). 

 The Ninth Circuit’s approach to ratification 

cannot be reconciled with that taken by the D.C. 

Circuit. For the Ninth Circuit, it is not enough that a 

ratifying official be unconstrained by any “timing” 

problem; the official must also possess the substantive 

authority to take the act. In contrast, for the D.C. 

Circuit, so long as the ratifying official still has the 

time to take anew the original action, the ratification 

will be upheld even if the act cannot be squared with 

the substantive limitations that would normally 

govern the act to be ratified. The Ninth Circuit’s 

broader (and correct) understanding of ratification 

and NRA Political Victory Fund therefore conflicts 

with the D.C. Circuit’s. 

III. 

The Propriety of the D.C. Circuit’s Ratification 

Defense Presents the Important Federal Issue 

of the Extent to Which the Judiciary Should 

Diligently Enforce the Appointments Clause 

 The D.C. Circuit’s ratification defense is 

pernicious because it gives agency officials virtually 

no incentive to eliminate entrenched practices that 

are contrary to the Appointments Clause. See Kent 

Barnett, The Consumer Financial Protection Bureau’s 

Appointment With Trouble, 60 Am. U. L. Rev. 1459, 

1484 (2011) (“If such ratification were permissible, the 

Executive Branch would have little reason to comply 

with the Appointments Clause for either principal or 

inferior officers.”). That executive branch officials may 

be happy with a loosening of the Appointments Clause 

in return for a blurring of official accountability is no 
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reason for the courts to approve the exchange.19 See 

Free Enterp. Fund v. Public Co. Accounting Oversight 

Bd., 561 U.S. 477, 497 (2010) (“Perhaps an individual 

President might find advantages in tying his own 

hands. But the separation of powers does not depend 

on the views of individual Presidents, nor on whether 

the encroached-upon branch approves the 

encroachment.”) (quotations and citations omitted). If 

anything, maintenance of the separation of powers 

requires heightened judicial vigilance. See generally 

Plaut v. Spendthrift Farm, Inc., 514 U.S. 211, 239 

(1995) (“[T]he doctrine of separation of powers is a 

structural safeguard . . . , establishing high walls and 

clear distinctions because low walls and vague 

distinctions will not be judicially defensible in the 

heat of interbranch conflict.”). Such enhanced 

supervision is necessary to ensure that federal 

 
19 An executive order issued at the end of the previous 

administration and recently revoked by the current 

administration generally required all federal agency rules to be 

promulgated by politically accountable officials, i.e., “senior 

appointees.” See Exec. Order No. 13979, § 2(a)(i), 86 Fed. Reg. 

6813, 6813 (Jan. 18, 2021). Although the order went a long way 

to remedying the systemic Appointments Clause violations 

exemplified by this litigation, it did not fully solve the problem. 

A “senior appointee” included inferior officers, but Petitioners’ 

main contention in this litigation has been that agency 

rulemaking may be finalized only by non-inferior officers. See 

Appellants’ Opening Br. 53–57, D.C. Cir. Doc. No. 1840563. In 

some respects, however, the order went further than what 

Petitioners here seek—for example, the order would have 

required even notices of proposed rulemaking to be approved by 

a “senior appointee.” Exec. Order No. 13979, § 2(a)(ii), 86 Fed. 

Reg. at 6813. In any event, the order’s emphasis on political 

accountability throughout the rulemaking process supported 

Petitioners’ view that rubberstamp ratification of regulations is 

particularly inappropriate. 
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officials, acting as fiduciaries of the People, honor 

their obligations to the same by faithfully adhering to 

the divisions of power that the People’s Constitution 

ordains. Metro. Wash. Airports Auth., 501 U.S. at 272. 

Cf. Kristin E. Hickman, Symbolism and Separation of 

Powers in Agency Design, 93 Notre Dame L. Rev. 1475, 

1493 (2018) (“Congress . . . has no qualms about 

designing new agencies in ways that push the 

constitutional envelope. It is up to the courts, 

therefore, to keep Congress within constitutional 

boundaries.”). 

 To see the bad behavioral effects of the D.C. 

Circuit’s ratification defense, one need look no further 

than FDA. A recent study of that agency’s rulemaking 

practices over the last two decades reveals that career 

employees, not officers of the United States, routinely 

issued regulations, some of which (like the Deeming 

Rule) have resulted in substantial economic and social 

harm. See Erickson & Berry, supra, at 23 (“Twenty-

five rules were issued unconstitutionally with an 

economic impact of more than $2.5 billion.”). Yet when 

its unconstitutional practice of delegating significant 

federal authority to non-officers was called out in 

litigation, FDA took no action to abandon the practice. 

Instead, the agency relied upon the D.C. Circuit’s 

ratification defense to avoid an adjudication of its 

unconstitutional addiction until, on the eve of 

appellate oral argument, the Secretary of Health and 

Human Services forced the agency—for the moment—

to abandon the habit. See supra n.3. Thus, by virtue of 

the ratification defense, the D.C. Circuit not only 

ignores this Court’s admonition that the “[s]eparation 

of powers, a distinctively American political doctrine, 

profits from the advice authored by a distinctively 

American poet: Good fences make good neighbors.” 
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Plaut, 514 U.S. at 240. It also gives administrative 

officials a power that this Court has generally denied 

to a strategic repeat-defendant—the ability to get out 

of a case scot-free “simply by ending its unlawful 

conduct once sued,’” yet “then pick up where [it] left 

off, repeating this cycle until [it] achieves all [its] 

unlawful ends.” United States v. Sanchez-Gomez, 138 

S. Ct. 1532, 1537 n.* (2018) (quoting Already, LLC v. 

Nike, Inc., 568 U.S. 85, 91 (2013)).20 

 Another lamentable consequence of the 

ratification defense is its retarding of the development 

of Appointments Clause case law, a phenomenon that 

in an analogous context has been called 

“constitutional stagnation.” Aaron L. Nielson & 

Christopher J. Walker, The New Qualified Immunity, 

89 S. Cal. L. Rev. 1, 6 (2015). As the D.C. Circuit 

reaffirmed below, when an official successfully ratifies 

an action, the case is over and the courts do not 

address whether the original act violated the 

Appointments Clause. See App. A-9 to A-10. Thus, 

thanks to ratification, it remains undecided whether 

agency rules may be issued only by non-inferior 

officers; or whether persons selected for the career 

Senior Executive Service are eo ipso validly appointed 

inferior officers; or whether mere “approbation” by a 

head of department is sufficient to appoint an inferior 

officer selected by someone else. And because these 

issues have not been ruled upon, government actors 

likely will persist in decision-making practices that 

 
20 Because the D.C. Circuit considers ratification to resolve an 

Appointments Clause claim on the merits, litigants like 

Petitioners cannot rely upon mootness exceptions like the 

voluntary cessation doctrine to combat strategic litigation 

maneuvers such as those described in the text. App. A-9 to A-10. 
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may be unconstitutional. Such an unfortunate 

result—which conflicts with this Court’s policy of 

encouraging litigants to contest violations of the 

Appointments Clause, Lucia v. SEC, 138 S. Ct. 2044, 

2055 n.5 (2018) (“[O]ur Appointments Clause 

remedies are designed not only to advance those 

purposes [preventing structural constitutional 

violations] directly, but also to create ‘[]incentive[s] to 

raise Appointments Clause challenges.’”) (quoting 

Ryder v. United States, 515 U.S. 177, 183 (1995))—can 

be readily avoided by this Court’s rejection of the D.C. 

Circuit’s ratification defense. 

CONCLUSION 

 The petition for writ of certiorari should be 

granted. 
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 Before: ROGERS and PILLARD, Circuit Judges, and 

SENTELLE, Senior Circuit Judge. 

 Opinion of the Court by Circuit Judge ROGERS. 

 ROGERS, Circuit Judge: Less than a year ago, the 

court rejected three challenges by an e-cigarette 

manufacturer and distributor, and an e-cigarette 

industry group to a rule deeming e-cigarettes to be 

“tobacco products” subject to regulation under the 

Family Smoking Prevention and Tobacco Control Act, 

Pub. L. No. 111-31, 123 Stat. 1776 (2009) (“the Act”). 

In Nicopure Labs, LLC v. FDA, 944 F.3d 267, 271 

(D.C. Cir. 2019), the court held that it was “entirely 

rational and nonarbitrary [for the Food and Drug 

Administration (“FDA”)] to apply to e-cigarettes the 

Act’s baseline requirement that, before any new 

tobacco product may be marketed, its manufacturer 

show the FDA that selling it is consistent with the 

public health.” The court also rejected First 

Amendment objections to the Act’s barring of claims 

that e-cigarettes are safer than existing products 

absent such a demonstration and ban on the 

distribution of free e-cigarette samples. Id. at 272. 

Now other e-cigarette manufacturers and retailers, 

and a nonprofit organization focused on tobacco harm 

reduction raise two constitutional challenges to the 

rule. Under this court’s precedents, their 

Appointments Clause challenge lacks merit and their 

First Amendment challenge is foreclosed. Accordingly, 

we affirm the grant of summary judgment to the FDA.  

I. 

 The Act authorizes the Secretary of the 

Department of Health and Human Services to 

regulate the manufacture, sale, and distribution of 
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tobacco products. It permits the Secretary to deem 

products to be “tobacco products” subject to the Act’s 

requirements. 21 U.S.C. § 387a(b) (2018). One such 

requirement is the preclearance pathway for 

manufacturers seeking to market a “modified risk 

tobacco product,” defined as “any tobacco product that 

is sold or distributed for use to reduce harm or the risk 

of tobacco-related disease associated with 

commercially marketed tobacco products.” Id. 

§ 387k(b)(1). Under the Act, a modified risk tobacco 

product may be commercially marketed only if the 

Secretary determines that the manufacturer has 

demonstrated that the product, as actually used by 

consumers, meets two requirements. Id. § 387k(g)(1). 

First, the product will “significantly reduce harm and 

the risk of tobacco-related disease to individual 

tobacco users.” Id. § 387k(g)(1)(A). Second, it will 

“benefit the health of the population as a whole taking 

into account both users of tobacco products and 

persons who do not currently use tobacco products.” 

Id. § 387k(g)(1)(B). 

 The Secretary of the Department delegated 

rulemaking authority to the FDA Commissioner. See, 

e.g., FDA Staff Manual Guide § 1410.10 (Aug. 26, 

2016); id. § 1410.10 (Nov. 17, 2015). The FDA 

Commissioner, in turn, redelegated rulemaking 

authority to the FDA Associate Commissioner for 

Policy. See id. § 1410.21(1)(G) (July 5, 2012). 

According to the 2012 FDA Staff Manual Guide, the 

Associate Commissioner for Policy had the authority 

to “perform any of the functions of the Commissioner 

with respect to the issuance of [Federal Register] 

notices and proposed and final regulations of the Food 

and Drug Administration.” Id.  
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 In April 2014, the FDA published a proposed rule 

to deem e-cigarettes, among other items, “tobacco 

products” under the Act. See 79 Fed. Reg. 23,142, 

23,143 (Apr. 25, 2014). The comment period was 

extended until August 8, 2014. See id. at 35,711 

(June 24, 2014). After considering comments, FDA 

Associate Commissioner for Policy Leslie Kux 

promulgated a rule in May 2016 that deemed e-

cigarettes to be “tobacco products” subject to the Act’s 

requirements. See Deeming Products To Be Subject to 

the Federal Food, Drug, and Cosmetic Act, as 

Amended by the Family Smoking Prevention and 

Tobacco Control Act, 81 Fed. Reg. 28,974, 28,976 

(May 10, 2016) (codified at 21 C.F.R. §§ 1100, 1140, 

1143) (“Deeming Rule”). 

 On January 30, 2018, appellants sued the FDA 

challenging the Deeming Rule under the 

Appointments Clause and the First Amendment of the 

Constitution. The district court, exercising its 

discretion to consider the Appointments Clause 

challenge even though it was not raised during the 

rulemaking, granted summary judgment to the FDA. 

Appellants appeal, and our review is de novo, see Mayo 

v. Reynolds, 875 F.3d 11, 19 (D.C. Cir. 2017). 

II. 

 The Appointments Clause requires that “all . . . 

Officers of the United States” be appointed by the 

President “by and with the Advice and Consent of the 

Senate.” U.S. CONST. art. II, § 2, cl. 2. “This 

requirement is the ‘default manner of appointment,’ 

Edmond v. United States, 520 U.S. 651, 660, 117 S. Ct. 

1573, 137 L.Ed.2d 917 (1997), with the only exception 

being that Congress may vest the appointment of 

‘inferior Officers’ in ‘the President alone,’ ‘Courts of 



Appendix A-5 

 

Law,’ and ‘the Heads of Departments,’ U.S. CONST. 

art. II, § 2, cl. 2.” Guedes v. Bureau of Alcohol, Tobacco, 

Firearms & Explosives, 920 F.3d 1, 11 (D.C. Cir. 2019). 

 Appellants contend that the position of Associate 

Commissioner for Policy may be filled by only a 

properly appointed officer of the United States, and 

that Kux was not appointed as either an inferior or 

principal officer. They maintain that Kux’s issuance of 

the Deeming Rule was consequently in violation of the 

Appointments Clause and void ab initio. See 

Appellants’ Br. 49–60. The FDA rejects the challenge 

to Kux’s authority and points further to ratifications 

of the Deeming Rule by FDA Commissioners Robert 

Califf and Scott Gottlieb. Either ratification, it 

maintains, suffices to render the Rule constitutional. 

See Appellees’ Br. 16–27, 31–38. 

 “Ratification occurs when a principal sanctions 

the prior actions of its purported agent.” Doolin Sec. 

Sav. Bank, F.S.B. v. Office of Thrift Supervision, 139 

F.3d 203, 212 (D.C. Cir. 1998) (citing RESTATEMENT 

(SECOND) OF AGENCY § 82 (1958)), superseded by 

statute on other grounds, Federal Vacancies Reform 

Act of 1998, Pub. L. No. 105-277, 112 Stat. 2681 (1998) 

(codified at 5 U.S.C. §§ 3345 to 3349d), as this court 

recognized in Guedes, 920 F.3d at 13. This court has 

repeatedly recognized that ratification can remedy a 

defect arising from the decision of an improperly 

appointed official, such as the alleged defect arising 

from the issuance of the Deeming Rule by Associate 

Commissioner for Policy Kux. Wilkes-Barre Hosp. Co., 

LLC v. NLRB, 857 F.3d 364, 371 (D.C. Cir. 2017) 

(citing Intercollegiate Broad. Sys., Inc. v. Copyright 

Royalty Bd., 796 F.3d 111, 117–21, 124 (D.C. Cir. 

2015)). Even assuming for purposes of argument, as 
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appellants object, that Kux’s issuance of the Deeming 

Rule violated the Appointments Clause and that 

Commissioner Califf’s general ratification of prior 

actions by the FDA as part of an agency 

reorganization was invalid, Commissioner Gottlieb’s 

ratification cured any Appointments Clause defect. 

A. 

 On April 3, 2019, noting that the “authority under 

which the Deeming Rule was issued has been 

questioned in litigation,” then-FDA Commissioner 

Scott Gottlieb stated: “To resolve these questions, I 

hereby affirm and ratify the Deeming Rule as of the 

date it was published in the Federal Register on 

May  10, 2016, including all regulatory analysis 

certifications contained therein.” Ratification of the 

Deeming Rule, 81 Fed. Reg. 28,974 (May 10, 2016) 

(signed by Scott Gottlieb, M.D., on Apr. 3, 2019). He 

specified: “I undertake this action based on my careful 

review of the rule, my knowledge of its provisions, and 

my close involvement in policy matters relating to this 

rule and its implementation, as well as its public 

health importance.” Id. 

 Appellants’ challenges to the effectiveness of 

Commissioner Gottlieb’s ratification fail. They 

maintain that Commissioner Gottlieb lacked the 

authority to ratify the Deeming Rule after they filed 

suit in federal district court. Even assuming this 

challenge is not forfeited by their failure to raise it in 

the district court, see Salazar ex rel. Salazar v. District 

of Columbia, 602 F.3d 431, 437 (D.C. Cir. 2010), 

appellants fail to distinguish FEC v. Legi-Tech, Inc., 

75 F.3d 704, 707–09 (D.C. Cir. 1996), where the court 

held that the Federal Election Commission effectively 

ratified its prior actions even though its ratification 
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occurred after Legi-Tech alleged an Appointments 

Clause violation. 

 Appellants further maintain that “Commissioner 

Gottlieb lacked the power to issue the Deeming Rule 

in April 2019 because to do so would have been 

arbitrary and capricious.” Appellants’ Br. 28. In 

appellants’ view, for ratification to be effective, a 

ratifying party “should be able not merely to do the act 

ratified at the time the act was done, but also at the 

time the ratification was made.” Id. (quoting FEC v. 

NRA Political Victory Fund, 513 U.S. 88, 98 (1994)). 

Relying on Butte County v. Hogen, 613 F.3d 190 (D.C. 

Cir. 2010), for the proposition that administrative 

officials must consider new evidence in order to make 

non-arbitrary, reasoned decisions, appellants note 

that during the nearly three years between the 

Deeming Rule’s issuance and Commissioner Gottlieb’s 

ratification, “dozens of public comments submitted to 

FDA had pointed the Commissioner to a wealth of new 

evidence regarding the benefits of vaping to public 

health.” Appellants’ Br. 30. Butte County does not 

advance appellants’ position. In that case, the agency 

failed to consider a report that was submitted while 

the “issue was still pending before the Secretary.” 

Butte County, 613 F.3d at 195. Here, the rulemaking 

record closed in 2016 and consequently Commissioner 

Gottlieb had no such obligation to consider new 

evidence in 2019. Therefore, it was not arbitrary and 

capricious for him to ratify the Deeming Rule without 

considering the new evidence that appellants 

reference. 

 Furthermore, nothing in the record indicates that 

Commissioner Gottlieb, when he ratified the Deeming 

Rule, failed “to conduct an independent evaluation of 
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the merits,” Intercollegiate Broadcasting, 796 F.3d at 

117, or to make “a detached and considered 

judgment,” Doolin Sec., 139 F.3d at 213. Nor do 

appellants suggest that Commissioner Gottlieb was 

“actually biased.” Legi-Tech, 75 F.3d at 709. 

 Because Commissioner Gottlieb effectively 

ratified the Deeming Rule, the court need not consider 

appellants’ Appointments Clause objections to 

Commissioner Califf’s ratification or to Associate 

Commissioner for Policy Kux’s issuance of the Rule. 

Given that the Act does not mandate administrative 

exhaustion as a prerequisite to judicial review, the 

court also need not address the FDA’s alternative 

contention that appellants forfeited their 

Appointments Clause claim by failing to raise it before 

the agency. See Darby v. Cisneros, 509 U.S. 137, 147 

(1993); 21 U.S.C. § 387l (2018). 

B. 

 Notwithstanding Commissioner Gottlieb’s 

effective ratification, appellants contend that 

Appointments Clause violations are per se harmful, 

not curable by ratification, and so the court should 

consider the merits of their challenge to the Deeming 

Rule and the asserted “continuing prejudice” they 

suffer. Appellants’ Br. 41–46. They suggest that a 

different notice-and-comment process might “affect 

the contents or even the existence of a new Deeming 

Rule” in view of the “new evidence accumulated since 

the Deeming Rule’s issuance” and the “FDA’s post-

promulgation guidances . . . [that] have effectively, 

though only informally, eased some of the original 

Deeming Rule’s effects.” Id. at 42–45. In Legi-Tech, 75 

F.3d at 708–09, this court rejected the view that 

prejudice must be presumed for Appointments Clause 
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violations. Subsequently, in Intercollegiate 

Broadcasting, 796 F.3d at 124, the court emphasized 

that “not every possible kind of taint is fatal” and that 

“speculative taint” such as the possibility that an 

invalid action was subsequently affirmed “simply out 

of agency solidarity” is insufficient. 

 Appellants demonstrate no “continuing 

prejudice.” In the preamble to the Rule, the FDA 

acknowledged that there was uncertainty about the 

health effects of e-cigarettes, but concluded that the 

regulation of e-cigarettes “will still benefit public 

health” even if e-cigarettes “may eventually be shown 

to have a net benefit on or harm to public health at the 

population level.” Deeming Rule, 81 Fed. Reg. 28,974, 

28,984 (May 10, 2016). Absent record evidence of 

continuing prejudice, the court will take 

Commissioner Gottlieb’s ratification “at face value 

and treat it as an adequate remedy.” Wilkes-Barre 

Hosp., 857 F.3d at 372 (quoting Legi-Tech, 75 F.3d at 

709). 

 Contrary to appellants’ suggestion that 

ratification of an action “merely moots an 

Appointments Clause claim, and the voluntary 

cessation exception to mootness applies,” Appellants’ 

Br. 46, this court has “repeatedly held that a properly 

appointed official’s ratification of an allegedly 

improper official’s prior action, rather than mooting 

the claim, resolves the claim on the merits by 

‘remedy[ing] [the] defect’ (if any) from the initial 

appointment.” Guedes, 920 F.3d at 13 (quoting Wilkes-

Barre Hosp., 857 F.3d at 371). Commissioner 

Gottlieb’s ratification, for the reasons discussed, cured 

any potential Appointments Clause defect arising 
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from Associate Commissioner for Policy Kux’s 

issuance of the Deeming Rule. 

II. 

 Appellants further challenge the Act’s 

preclearance pathway for modified risk tobacco 

products, which the Deeming Rule makes applicable 

to e-cigarettes, as violative of the First Amendment. 

This challenge is foreclosed by Nicopure Labs, LLC, 

944 F.3d 267. There, the court found unpersuasive the 

objection that appellants make now, namely that the 

Deeming Rule violates the First Amendment because 

it places the burden on manufacturers to show that 

certain of their marketing claims are truthful and not 

misleading before they make them. See id. at 282–90; 

Appellants’ Br. 60–64. The court sustained the 

preclearance pathway even when applied to modified-

risk statements that manufacturers insist are 

“accurate” — such as claims that e-cigarettes contain 

less of or are free of specified ingredients — because 

“modified risk claims that might be technically 

accurate if viewed in isolation are in fact often 

misunderstood by consumers.” Id. at 287. 

 Accordingly, we affirm the grant of summary 

judgment to the FDA. 
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MEMORANDUM OPINION 

 Responding to the public health risks posed by 

dramatic increases in vaping, especially among teens, 

the Food and Drug Administration in 2016 exercised 

its statutory authority to regulate electronic 

cigarettes.1 It did so by issuing a final rule that 

deemed e-cigarettes to be “tobacco products” subject to 

regulation under the Family Smoking Prevention and 

Tobacco Control Act, Pub. L. No. 111-31, 123 Stat. 

1776 (2009) (“Tobacco Control Act”). As a result of this 

“Deeming Rule,” e-cigarettes are now subject to all the 

same types of regulations as traditional cigarettes, 

including restrictions on advertising, a ban on sales to 

minors, and requirements for nicotine warnings on 

packaging and advertisements. 

 In these consolidated cases, a collection of e-

cigarette manufacturers and retailers challenge the 

Deeming Rule under the Appointments Clause and 

the First Amendment of the U.S. Constitution. First, 

they contend that the rule violates the Appointments 

Clause because the FDA official who signed it was 

neither a Senate-confirmed “principal officer” nor a 

duly appointed and supervised “inferior officer.” The 

Court will reject Plaintiffs’ challenge. Since the 

Deeming Rule was issued, two Senate-confirmed FDA 

Commissioners have ratified it. These ratifications 

were effective and cured any potential Appointments 

 
1 This Opinion uses the term “e-cigarettes” to refer to all 

electronic nicotine delivery systems (ENDS) deemed to be 

tobacco products by the FDA, such as e-cigars, e-hookah, vape 

pens, personal vaporizers, and electronic pipes. See 81 Fed. Reg. 

28,974, 29,028 (May 10, 2016); APP 306. These products include 

both “cigalikes,” which mimic traditional cigarettes, and 

electronic devices that resemble everyday objects like flash 

drives. 
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Clause defect in the rule’s issuance. Because it 

upholds the ratifications, the Court need not decide 

the merits of Plaintiffs’ constitutional argument. 

Second, Plaintiffs argue that a pre-clearance 

requirement in the Tobacco Control Act now 

applicable to e-cigarettes violates the First 

Amendment because it places the burden on 

manufacturers to show that certain of their marketing 

claims are truthful and not misleading before they 

may make them. Since this case was filed, the D.C. 

Circuit issued an opinion in Nicopure Labs, LLC v. 

FDA, 944 F.3d 267 (D.C. Cir. 2019), on a substantially 

similar claim. The Court finds that Nicopure Labs 

directly controls the question raised here and requires 

dismissal of Plaintiff’s First Amendment challenge. 

I. Background 

 The Tobacco Control Act gives the Secretary of 

Health and Human Services authority to regulate four 

enumerated categories of tobacco products—namely 

“all cigarettes, cigarette tobacco, roll-your-own 

tobacco, and smokeless tobacco”—as well as “any 

other tobacco products that the Secretary by 

regulation deems to be subject to this subchapter.” 21 

U.S.C. § 387a(b). The HHS Secretary delegated this 

ability to “deem” tobacco products subject to the Act to 

the FDA Commissioner, who then sub-delegated that 

authority to the FDA’s Assistant Commissioner for 

Policy (“ACP”).2 See 21 U. S.C. § 393(d)(2)(E) 

 
2 The position has since been renamed the Associate 

Commissioner for Policy as a part of an agency reorganization. 

This Opinion will use “ACP” to refer to both the Assistant 

Commissioner and the Associate Commissioner as those 

positions had the same relevant responsibility, namely to 

promulgate rules for the FDA under the Tobacco Control Act. 
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(permitting the HHS Secretary to delegate “such other 

functions as the Secretary may prescribe”); 2015 FDA 

Staff Manual Guide (“SMG”) § 1410.10(1)(A)(14), J.A. 

20 (delegation of authority to Commissioner); 2015 

SMG § 1410.l0(l)(A), J.A. 19 (delegation of authority 

to ACP). The HHS Secretary expressly “reserve[d] the 

authority to approve regulations of the FDA” that 

“establish procedural rules applicable to a general 

class” or “present highly significant public issues.” 

2015 SMG § 1410.10(2)(A), J.A. 20. The FDA 

Commissioner, in turn, reserved the power to 

“continue to exercise all delegated authority.” 2012 

SMG § 1410.21(1)(G)(l), J.A. 43; id. § 1410.21(1)(A), 

J.A. 40. 

 In 2014, the FDA issued a Notice of Proposed 

Rulemaking, signed by the ACP, seeking comments on 

its plan to deem all tobacco products, including e-

cigarettes, subject to regulation under the Tobacco 

Control Act. 80 Fed. Reg. 23,141 (Apr. 25, 2014), J.A. 

141. At least one of the Plaintiffs here submitted a 

comment to the FDA, arguing that the proposed rule 

did not take into account the positive benefits of e-

cigarette use (or “vaping”) and did not appropriately 

tailor the regulations to the retail vaping industry in 

light of those benefits. Dennisa Moore, Joosie Vapes 

Inc., Comment Letter on Proposed Rule Deeming 

Tobacco Products to be Subject to the FDCA as 

amended by the Family Smoking Prevention and 

Tobacco Control Act (Aug. 6, 2014), J.A. FDA 125272-

74. None of the more than 135,000 commenters 

challenged the ACP’s authority to sign the proposed 

or final rule. 

 The final Deeming Rule, also signed by the ACP, 

was issued two years later. 81 Fed. Reg. at 28,973-
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29,106, J.A. 252-384. In response to comments 

received on the proposed rule, the FDA considered “a 

robust body of scientific evidence about the uses and 

risks of e-cigarettes,” Nicopure Labs, 944 F.3d at 273. 

This evidence included studies showing that e-

cigarettes have the potential ability to help adults quit 

smoking conventional cigarettes, as well as studies 

indicating that young people who vape are more likely 

to begin smoking cigarettes. 81 Fed. Reg. at 29,036-

41, J.A. 314-19. Balancing all the evidence, the FDA 

decided that risks of nicotine addiction for non-

smoking youth outweighed the purported (and 

disputed) benefits of smoking cessation for adults. Id. 

 The Deeming Rule subjects e-cigarettes to the 

Tobacco Control Act and regulates their distribution, 

marketing, and labeling in two general ways: first, to 

reduce youth access, it bans sales to people under 18, 

requires ID checks for people under 26, and bans 

vending machine sales except in adult-only facilities, 

81 Fed. Reg. at 29,057, J.A. 335; second, to inform 

consumers of the consequences of using the product, it 

requires packages and advertisements to contain a 

warning about the addictive nature of nicotine, 81 

Fed. Reg. at 29,060, J.A. 338. In addition, several 

provisions in the Tobacco Control Act and its 

implementing regulations automatically applied to e-

cigarettes upon issuance of the final rule, such as 

regulations on misbranding, ingredient lists, and free 

samples. 81 Fed. Reg. at 29,051, J.A. 329. One 

provision now applicable to e-cigarettes specifically 

challenged here is the Tobacco Control Act’s pre-

clearance requirement for “modified risk products.” 

The Act places the burden on a manufacture to show 

that a tobacco product “is safer than other tobacco 

products” before it may market it as such. The Act 
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requires manufacturers “to substantiate such claims 

with evidence of their overall public health effects in 

advance of marketing, and to show that the proposed 

product as marketed will not mislead consumers as to 

its safety.” Nicopure Labs, 944 F.3d at 284. 

 Since its issuance, the Deeming Rule has been 

ratified by two Senate-confirmed FDA 

Commissioners. In September 2016, FDA 

Commissioner Robert Califf ratified all of the agency’s 

prior actions—including the Deeming Rule—as a part 

of a broad agency reorganization. J.A. 144. And after 

this litigation began, Commissioner Scott Gottlieb 

specifically ratified the Deeming Rule in April 2019. 

J.A. 231. He wrote: 

I hereby affirm and ratify the Deeming Rule 

as of the date it was published in the Federal 

Register on May 10, 2016, including all 

regulatory analysis certifications contained 

therein. I undertake this action based on my 

careful review of the rule, my knowledge of its 

provisions, and my close involvement in policy 

matters relating to this rule and its 

implementation, as well as its public health 

importance. 

Id. 

 According to Plaintiffs, between the time of the 

Rule’s promulgation and the Commissioners’ 

ratifications, several additional studies showed that e-

cigarettes may help adults quit smoking cigarettes 

and reduce the adverse health effects of cigarettes. See 

Pls.’ Opening Br. at 31-33 (citing studies). Other 

studies, Plaintiffs say, showed that certain 

regulations, which result in higher e-cigarette prices, 
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have the effect of increasing the number of young 

people who smoke conventional cigarettes. Id. at 34. 

Also during this interim period, the FDA issued 

guidance documents that have adjusted some of the 

compliance deadlines in the final rule. Id. 

 Three sets of plaintiffs filed suit against the FDA 

alleging that the ACP was not appointed consistent 

with the Appointments Clause and, therefore, that 

her execution of the notice of proposed rulemaking 

and the final rule requires the court to “set aside” the 

Deeming Rule. See, e.g., Moose Jooce Compl. ¶¶ 50-52 

(quoting APA § 706(2)(A)). The parties have filed 

cross-motions for summary judgment on that issue. 

The Court held a hearing on October 22, 2019. 

 Plaintiffs also challenge the premarket review 

requirement for “modified risk tobacco products” 

under the First Amendment. See, e.g., Moose Jooce 

Compl. ¶¶ 54-57. The Court stayed briefing on that 

issue to await the D.C. Circuit’s ruling on a 

substantially similar issue in Nicopure Labs. See 

Minute Order, June 8, 2018. After the D.C. Circuit 

decided that case in early December 2019, the Court 

asked the parties whether additional briefing was 

required. Plaintiffs responded that further briefing is 

necessary because the issue decided by the Circuit is 

distinguishable from the issues raised here, while the 

FDA maintained that the Circuit’s opinion clearly 

forecloses Plaintiffs’ First Amendment claim. See 

Joint Status Report (“JSR”) (Dec. 17, 2019), ECF 42. 

II. Legal Standards 

 Summary judgment may be granted when “there 

is no genuine issue as to any material fact and the 

movant is entitled to judgment as a matter of law.” 
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Fed. R. Civ. P. 56(a). Whether an agency action 

violates the Appointments Clause is a pure question 

of law that is properly decided by summary judgment. 

See, e.g., Estes v. U.S. Dep’t of the Treasury, 219 F. 

Supp. 3d 17, 38-39 (D.D.C. 2016); see also 5 U.S.C. 

§ 706(2)(A) (requiring courts to “hold unlawful and set 

aside agency action, findings, and conclusions found 

to be . . . arbitrary, capricious, an abuse of discretion, 

or otherwise not in accordance with law”). 

III. Analysis 

 A. The Appointments Clause 

  1. Forfeiture 

 As a threshold matter, the FDA contends that 

Plaintiffs forfeited their Appointments Clause 

challenge by not raising it during the rule’s notice-

and-comment period. Gov’t’s Cross-Mot. for Partial 

Summ. J. 18-20. They agency is correct that generally 

“a party must initially present its comments to the 

[relevant] agency during the rulemaking in order for 

the court to consider the issue,” Tex Tin Corp. v. EPA, 

935 F.2d 1321, 1323 (D.C. Cir. 1991), and that 

“[s]imple fairness . . . requires as a general rule that 

courts should not topple over administrative decisions 

unless the administrative body . . . has erred against 

objection made at the time” of its decision, Advocates 

for Highway & Auto Safety v. Fed. Motor Carrier 

Safety Admin., 429 F.3d 1136, 1150 (D.C. Cir. 2005) 

(quoting United States v. L.A. Tucker Truck Lines, 

Inc., 344 U.S. 33, 37 (1952)). Appointments Clause 

claims are not immune from forfeiture. See, e.g., 

Intercollegiate Broad. Sys., Inc. v. Copyright Royalty 

Bd., 574 F.3d 748, 755-56 (D.C. Cir. 2009) 

(“Intercollegiate I”) (declining to consider an 



Appendix B-9 

 

Appointments Clause challenge not raised in opening 

appellate brief). 

 But courts have discretion to consider an untimely 

objection in “rare cases.” Freytag, 501 U.S. at 879 

(explaining, in the context of an agency adjudication, 

that avoiding “the disruption to sound appellate 

process entailed by entertaining objections not raised 

below does not always overcome what Justice Harlan 

called ‘the strong interest of the federal judiciary in 

maintaining the constitutional plan of separation of 

powers.’” (quoting Glidden Co. v. Zdanok, 370 U.S. 

530, 535-536 (1962) (Harlan, J., plurality opinion))). 

The Court chooses it exercise its discretion here. 

Unlike the appellant in Intercollegiate I, Plaintiffs 

have offered a reason to “depart from [the] normal 

forfeiture rule” and have offered a strong “justification 

for its delay.” 574 F.3d at 756. Rulemaking is different 

from adjudication. See Citizens Coal Council v. EPA, 

447 F.3d 879, 904 n.25 (6th Cir. 2006) (noting that 

forfeiture rules “should not be applied freely in both” 

rulemaking and adjudication contexts, “given the 

fundamental differences between the two endeavors”). 

Even though the forfeiture rules may apply in both 

contexts, Styrene Info. & Research Ctr. v. Sebelius, 994 

F. Supp. 2d 71, 79 (D.D.C. 2013), and parties surely 

can forfeit arguments not made before the agency 

during a comment period, see, e.g., Advocates for 

Highway & Auto Safety, 429 F.3d at 1150, the 

differences between rulemaking and adjudication 

counsel for a more lenient rule for unrepresented 

commenters who later wish to raise a separation-of-

powers argument. Interested parties who are not 

attorneys or represented by counsel will naturally 

submit comments focusing on the rule’s potential 

impact on them. It would be unfair to require them to 
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raise esoteric legal arguments with the agency or else 

be prevented later from arguing them to a court, 

especially when those arguments relate to important 

separation-of-powers issues. Compare Intercollegiate 

I, 574 F.3d at 755-56 (applying forfeiture rules to a 

represented party who failed to raise its Appointments 

Clause challenge in an agency adjudication or its 

opening brief in federal court). Any prejudice to the 

agency pales in comparison to the unfairness to 

Plaintiffs, particularly considering the FDA can 

rectify any Appointments Clause problem through an 

effective ratification after litigation is commenced, see 

Part III.B., supra. 

 In the absence of any indication that Plaintiffs 

were represented during the comment period, see Mot. 

Hr’g Tr. 27:11-15 (Oct. 22, 2019) (rough), the Court 

will exercise its discretion to consider their 

Appointments Clause claim. 

  2. Ratification 

  a. Merits 

 Plaintiffs contend that the Deeming Rule is 

invalid because it was promulgated by an FDA 

employee who had not been properly appointed as an 

officer of the United States and therefore lacked 

authority under the Appointments Clause to issue 

binding agency rules. But the Deeming Rule was 

ratified by two different FDA Commissioners after its 

publication in May 2016, and the D.C. Circuit has 

repeatedly held that an agency’s ratification of a prior 

decision or action cures any potential Appointments 

Clause violation if “a properly appointed official has 

the power to conduct an independent evaluation of the 

merits and does so.” Intercollegiate Broad. Sys. v. 
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Copyright Royalty Bd., 796 F.3d 111, 117 (D.C. Cir. 

2015) (“Intercollegiate III”) (citing FEC v. Legi-Tech, 

Inc., 75 F.3d 704 (D.C. Cir. 1996) and Doolin Security 

Savings Bank v. Office of Thrift Supervision, 139 F.3d 

203 (D.C. Cir. 1998)); see also Wilkes-Barre Hospital 

Co. v. NLRB, 857 F.3d 364, 371 (D.C. Cir. 2017). It is 

the Plaintiffs’ burden to present evidence—beyond the 

mere fact of ratification—“to suggest that the [agency] 

failed to conduct an independent evaluation of the 

merits or make a detached and considered judgment.” 

Wilkes Barre, 857 F.3d at 371 (internal quotation 

marks omitted). An “independent judgment” does not 

require the ratifier to “return to square one” of the 

administrative process. Rather, “the better course” for 

courts is to take the ratification “at face value and 

treat it as an adequate remedy” for an Appointments 

Clause violation. Legi-Tech, 75 F.3d at 708-09 

(refusing to “forc[e] the [agency] to start at the 

beginning of the administrative process”). The test is 

akin to “harmless error” under the APA. Doolin, 139 

F.3d at 212-13 (explaining that the test for whether 

ratification is an adequate remedy “echoes the 

harmless error analysis” that “stems from the last 

sentence of § 706 of the Administrative Procedure Act: 

on judicial review of agency action, ‘due account shall 

be taken of the rule of prejudicial error’”). Under this 

test, Plaintiffs bear the burden of providing evidence 

that the results of redoing the notice-and-comment 

process would yield a different result. Id. 

 In making that determination, the D.C. Circuit 

has instructed district courts not to look behind the 

ratification “notwithstanding the possibility” that it is 

merely a “rubberstamp” of the prior decision. 

Intercollegiate III, 796 F.3d at 118 n.1; see also Doolin, 

at 213 (holding that courts should find a ratification 



Appendix B-12 

 

effective even if it has “misgivings” about whether 

there was a “real fresh deliberation”). To succeed, 

Plaintiffs must provide evidence of “continuing 

prejudice” of the alleged error after the ratification, 

“and whether that degree of prejudice—if it exists—

requires dismissal.” Legi-Tech, 75 F.3d at 708; see 

Intercollegiate III, 796 F.3d at 124 (“[T]he subsequent 

proceeding is constitutionally suspect only if there is 

sufficient continuing taint arising from the first.”). 

The Circuit has also cautioned against examining 

internal agency deliberations regarding the 

ratification “absent a contention” that the ratifier was 

“actually biased.” Legi-Tech, 75 F.3d at 709. 

 Plaintiffs argue that the highly deferential 

standard of review that the Circuit established for 

agency ratifications in the cases cited above, all of 

which involved enforcement actions or adjudications, 

does not apply in the context of rulemakings like the 

one at issue here. Pls.’ Reply/Opp’n 19-22. 

Rulemakings should be treated differently, Plaintiffs 

say, because the APA’s procedural rulemaking 

requirements, including notice and opportunity for 

comment, continue until the moment of ratification. 

Id. The Court is not persuaded. Plaintiffs offer no 

reason—other than the existence of APA procedures—

for differentiating between ratifications of rules and 

ratifications of enforcement decisions or agency 

adjudications. Adjudications are also covered by a 

host of APA procedures, yet the Circuit has applied its 

ratification doctrine to agency adjudications as well. 

See Intercollegiate III, 796 F.3d at 119. Up to that 

point, the Circuit had only approved ratifications in 

the enforcement context, but it rejected the notion 

that the type of agency proceeding mattered. Id. And 

it has since implied—though did not outright decide—
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that rulemaking ratifications should be treated the 

same way. See Guedes v. Bureau of Alcohol, Tobacco, 

Firearms and Explosives, 920 F.3d 1, 12 (D.C. Cir. 

2019) (accepting the parties’ agreement that the 

ratification was effective to cure an Appointments 

Clause problem with a rulemaking). 

 Further, all the district courts in this District that 

have confronted the issue have applied the Circuit’s 

ratification doctrine to rulemakings and have not 

required agencies to undergo the entire APA notice-

and-comment processes anew before upholding 

otherwise effective ratifications. These courts have 

consistently held that a rulemaking “that would 

otherwise be unlawful due to procedural or technical 

defects . . . can be cured through a subsequent lawful 

ratification of that action.” Alfa Int’l Seafood v. Ross, 

No. 17-cv-31, 2017 WL 3738397, at *1 (D.D.C. 

June 22, 2017) (Mehta, J.) (explaining that the court 

would accept a general post-litigation “statement 

[from the agency] acknowledging that [it] would re-

promulgate the Rule in the same manner, even if it 

were required to re-start the notice and comment 

process”); see also State Nat’l Bank of Big Spring v. 

Lew, 197 F. Supp. 3d 177, 179-80 (D.D.C. 2016) 

(Huvelle, J.) (rejecting the notion that a ratification of 

a rulemaking requires the agency to redo the full 

APA’s notice-and-comment procedures because, 

“regardless of the type of administrative action, [D.C. 

Circuit] decisions have consistently declined to impose 

formalistic procedural requirements before a 

ratification is deemed to be effective”); Huntco Pawn 

Holdings, LCC v. U.S. Dep’t of Defense, 240 F. Supp. 

3d 206, 232 (D.D.C. 2016) (Kollar-Kotelly, J.) (holding 

that that a ratification submitted to the court by a 

properly appointed official settles “any serious dispute 
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that the Final Rule, as published, reflects the 

decisions of the agency with authority to promulgate 

it”). 

 Here, the ratifications by both Commissioner 

Califf and Commissioner Gottlieb cured any potential 

Appointments Clause issue with the promulgation of 

the Deeming Rule.  

 First, both ratifying Commissioners made “a 

detached and considered judgment” of the Deeming 

Rule. See Wilkes-Barre, 857 F.3d at 371. 

Commissioner Gottlieb ratified the Deeming Rule 

explicitly “based on [his] careful review of the rule, 

[his] knowledge of its provisions, and [his] close 

involvement in policy matters relating to this rule and 

its implementation.” J.A. 231. He stated that he made 

a detached and considered judgment, and Plaintiffs 

have not provided any evidence to the contrary. The 

Court must therefore take Commissioner Gottlieb’s 

ratification “at face value.” Legi-Tech, 75 F.3d at 709. 

And while perhaps a closer question, Commissioner 

Califf s blanket ratification also meets the standards 

set by the D.C. Circuit. In Wilkes-Barre, the Circuit 

approved of a ratification of all “the actions taken 

during the period in which the Board lacked a valid 

quorum,” 857 F.3d at 271, which is substantially 

similar to Commissioner Califf’s ratification of “any 

actions taken . . . which in effect involved the 

authorities delegated herein prior to the effective date 

of this delegation,” J.A. 144. Plaintiffs’ counsel 

correctly noted at the hearing that the inference of 

“independent judgment” was stronger in Wilkes-Barre 

because the ratifier was the same person—though 

now validly appointed—who took the original actions. 

See Mot. Hr’g Tr. 5:17-6:3 (Oct. 22, 2019) (rough). But 
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again, the Circuit instructs that the independent 

judgment of the ratifiers should be taken “at face 

value,” unless a plaintiff provides contrary evidence. 

Legi-Tech, 75 F.3d at 709. That evidence must be 

something more than the mere fact that the decision 

is being ratified. As Plaintiffs have not met that 

burden, the Court will not look behind 

Commissioner’s Califf’s blanket ratification either. 

 Second, Plaintiffs have not met their burden to 

show that any Appointments Clause violation was 

prejudicial in the sense that redoing the 

administrative process would yield a different result.3 

Plaintiffs’ primary contention of error is that neither 

of the ratifying Commissioners discussed certain 

studies that were published between the issuance of 

the Deeming Rule and the later ratifications. Pls.’ 

MSJ 30-37. By failing to acknowledge these 

intervening studies, Plaintiffs argue, the 

Commissioners violated the basic APA rule requiring 

 
3 Citing Legi-Tech, Plaintiffs assert that a court must find that it 

is “virtually inconceivable” that a new administrative process 

would yield a different result before it could accept a ratification. 

Pls.’ Mot. for Partial Summ. J. 30-31 (“Pls.’ MSJ”); Pls.’ 

Reply/Opp’n 25-27. But the Circuit did not create such a 

stringent test in Legi-Tech. In explaining why requiring an 

agency to redo the administrative process is not the correct 

remedy, the Circuit merely noted that “[e]ven were the 

Commission” to do so in that case, “it is virtually inconceivable 

that its decisions would differ in any way the second time from 

that which occurred the first time.” Legi-Tech, 75 F.3d at 708 

(citing cases that explain that “remand to the agency is an 

unnecessary formality where the outcome is clear”). The panel 

was merely explaining why, in light of “human nature,” it would 

not generally be the case that the result of a redo of the 

administrative process would be different. Id. at 709. Based on 

that understanding, the Circuit held that “return[ing] to square 

one” is not required for an effective ratification. Id. at 708. 
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agencies to consider important aspects of the problem 

before them. But Plaintiffs conflate ratification 

doctrine with APA requirements prior to agency 

action. This explains why their principal reliance on 

Butte County v. Hogen, 613 F.3d 190, 194 (D.C. Cir. 

2010), is misplaced. There, the Secretary of Interior 

issued a final decision to take into trust land on which 

an Indian tribe wished to conduct gaming operations 

based on a years-old legal opinion by the Department’s 

Solicitor, while ignoring more recent evidence offered 

by the plaintiffs. The Circuit found that the Secretary 

had violated the APA by not considering relevant 

information before issuing his decision. See id. at 194-

95. Butte County says little about the effectiveness of 

a ratification, however. Agency ratifications, which by 

definition come after a final action has been taken, are 

not governed by standard APA rules. As discussed, 

“regardless of the type of administrative action, 

[Circuit] decisions have consistently declined to 

impose formalistic procedural requirements before a 

ratification is deemed to be effective.” State Nat’l 

Bank, 197 F. Supp. 3d at 184. 

 It bears noting that the effective ratification of the 

Deeming Rule does not prevent Plaintiffs from 

petitioning the FDA to repeal or amend the rule in 

light of the intervening studies. See 5 U.S.C. § 553(e) 

(“Each agency shall give an interested person the 

right to petition for the issuance, amendment, or 

repeal of a rule.”); cf. CTS Corp. v. EPA, 759 F.3d 52, 

65 (D.C. Cir. 2014) (denying review based on the 

inability to comment on post-promulgation studies 

being added to the final record because plaintiff “could 

have petitioned the EPA for either reconsideration or 

a new rulemaking, or to reopen the notice-and-

comment period.”). If Plaintiffs are not satisfied with 
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the agency’s response, they can seek judicial review. 

See id. §§ 702, 706; see also Shipbuilders Council of 

Am. v. United States, 868 F.2d 452, 456 (D.C. Cir. 

1989) (“The denial of . . . a [section 553(e)] petition is 

subject to judicial review, provided that the petitioner 

can establish the requisite article III standing.”). 

 In any case, the studies cited by Plaintiffs do not 

give the Court pause about whether a new notice-and-

comment period would have yielded different results. 

See Doolin, 139 F.3d at 212-13.4 The FDA considered 

studies that purported to show that e-cigarettes may 

be effective as smoking cessation devices and 

healthier in some respects than conventional 

cigarettes. But it nevertheless concluded that e-

cigarettes “clearly have the potential to increase 

tobacco use and net health costs for the public as a 

whole.” Nicopure Labs, 944 F.3d at 275 (citing 81 Fed. 

Reg. at 29,038). It is that ultimate conclusion which 

led the FDA to deem e-cigarettes subject to the 

Tobacco Control Act. Though the new studies 

Plaintiffs raise here may add to the quantum of 

evidence, there is no indication whatsoever that they 

alone would have upset the balance struck by the 

agency. 

 Finally, Plaintiffs have failed to show any 

“‘continuing prejudice’ from the [alleged] violations.” 

Wilkes-Barre, 857 F.3d at 372 (quoting Legi-Tech, 75 

F.3d at 708-09). The Court will not presume that any 

 
4 Plaintiffs also cite the FDA’s adjustment of compliance dates as 

evidence that a new rulemaking would yield a different result. 

Pls.’ Reply/Opp’n 26-27. But while the Court does not discount 

the importance of compliance deadlines to the industry, that the 

FDA has extended them says little about whether it would 

reissue the substantive aspects of the rule. 
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taint from the alleged Appointments Clause violation 

continued after the rule was ratified. Legi-Tech, 75 

F.3d at 708. And there is no indication that either of 

the ratifiers were “biased” by the alleged improper 

promulgation of the rule. See Legi-Tech, 75 F.3d at 

709; Wilkes-Barre, 857 F.3d at 372. Without such a 

showing, the Court may not look behind the decision-

making process that led to the ratifications. It must 

take them “at face value and treat [them] as an 

adequate remedy” for any potential Appointments 

Clause violation. Legi-Tech, 75 F.3d at 709. 

 The Court therefore finds the ratifications 

effective. 

  b. Ratification is Resolution on the Merits 

 Plaintiffs contend that their Appointments 

Clause challenge survives even if the ratifications 

were effective. They argue that ratifications in actions 

challenging a rulemaking merely moot the case 

(rather than operate as a decision on the merits) and 

that the voluntary-cessation exception to mootness 

applies to the ratifications here. Pls.’ MSJ 37-40. 

Plaintiffs maintain that because there is no guarantee 

that the FDA will not simply continue its purportedly 

illegal practice of having the ACP sign final rules, the 

Court retains jurisdiction notwithstanding the 

effectiveness of the ratifications.  

 Again, Plaintiffs run headlong into D.C. Circuit 

precedent. The Circuit has “repeatedly held that a 

properly appointed official’s ratification of an 

allegedly improper official’s prior action, rather than 

mooting a claim, resolves the claim on the merits by 

remedying the defect (if any) from the initial 

appointment.” Guedes v. Bureau of Alcohol, Tobacco, 
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Firearms and Explosives, 920 F.3d 1, 13 (D.C. Cir. 

2019) (cleaned up); see e.g., Wilkes-Barre, 857 F.3d at 

371 (reaffirming that “[r]atification can remedy 

defects arising from the decisions of improperly 

appointed officials”). That rule make sense. Whether 

the FDA issues future rules through an improperly 

appointed officer is irrelevant to whether the Deeming 

Rule—the only rule challenged here—is valid. It is 

valid because it was ratified. Yet to be promulgated 

rules, that may or may not pose Appointments Clause 

concerns and may or may not affect these Plaintiffs, 

must await a different case. A challenge to them is too 

speculative in nature to be considered in this suit. 

Plaintiffs can (and should) raise potential 

Appointments Clause violations to the agency during 

such future rules’ notice-and-comment periods to give 

the FDA the chance to confront any problems before 

they materialize. 

 Plaintiffs attempt to distinguish the well-

established principle that ratification resolves 

Appointments Clause issues on the merits by 

highlighting that the relevant D.C. Circuit opinions 

all involved defenses to enforcement actions as 

opposed to independent, pre-enforcement challenges. 

Pls.’ MSJ 37-38. That difference, to Plaintiffs, 

warrants rejecting the general rule and finding that 

the ratifications here merely moot their claim. Id. 

Plaintiffs primarily rely on the Guedes panel’s 

discussion of ratification and mootness, id. (quoting 

Guedes, 920 F.3d at 12-17), but they read Guedes too 

far. That case involved President Trump’s 

appointment of Acting Attorney General Whitaker 

under the Federal Vacancies Reform Act, after 

Attorney General Sessions resigned and before 

Attorney General Barr was nominated and confirmed. 
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Guedes, 920 F.3d at 9. Although most of the 

rulemaking process at issue took place under General 

Sessions, it was Acting General Whitaker who signed 

the final rule. After General Barr was confirmed, he 

announced—similar to Commissioner Gottlieb here—

that he had “independently reevaluate[d]” the rule 

and the “underlying rulemaking record” and that he 

“personally c[a]me to the conclusion that it is 

appropriate to ratify and affirm the final rule.” Id. at 

9. The Guedes plaintiffs conceded that the ratification 

was effective, and the Circuit held—on appeal of a 

denial of preliminary injunctive relief—that “with 

th[e] act of ratification and the concession, [the 

plaintiff’s] likelihood of success on the merits of his 

challenge to the rule based on Acting Attorney 

General Whitaker’s role in its promulgation reduces to 

zero.” Id. at 12 (emphasis added). The ratification 

meant that the plaintiffs would be unable to succeed 

on the merits because the ratification resolved the 

merits of their pre-enforcement Appointments Clause 

challenge. Full stop. Admittedly, the panel went on to 

address in dicta why the claim still lacked a likelihood 

of success even if they were to adopt the proposed 

analytical approach that ratification merely moots a 

claim. Id. at 14-17. But the panel assuredly did not 

adopt that approach, and its belt-and-suspenders 

mootness discussion does nothing to alter or 

undermine its fundamental holding, which this Court 

is bound to apply: Ratification resolves potential 

Appointments Clause errors on the merits. Id. at 13. 

 B. The First Amendment 

 Plaintiffs also challenge the rule under the First 

Amendment. E.g. Moose Jooce Compl. ¶¶ 54-57. They 

argue that the FDA’s premarket review of e-cigarettes 
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that purport to reduce harm or the risk of disease is 

an impermissible restriction on commercial speech 

because it puts the burden on speakers (i.e., e-

cigarette manufacturers) to prove that their 

marketing materials are truthful and not misleading. 

E.g. Moose Jooce Compl. ¶¶ 55-56. The Court stayed 

the briefing on the First Amendment arguments 

pending the D.C. Circuits ruling in a case raising 

almost identically arguments. Once the Circuit issued 

that ruling in early December 2019, see Nicopure 

Labs, 944 F.3d 267 (D.C. Cir. 2019), the Court sought 

the views of the parties on whether Plaintiffs’ 

arguments were now foreclosed or required further 

briefing. The parties disagreed on how to proceed: 

Plaintiffs argued that further briefing is required, 

while Defendants argued that Nicopure Labs resolved 

Plaintiffs’ arguments.  

 The Court concludes that Nicopure Labs 

forecloses Plaintiffs’ First Amendment claim. 

Plaintiffs maintain that Nicopure Labs is 

distinguishable because it merely “give[s] FDA the 

power to prohibit truthful, non-misleading speech if 

such speech is determined not to significantly reduce 

harm or to benefit the general public health” but does 

not “address[] at all the constitutionality of the Act’s 

placement of the burden of proof entirely on the 

manufacturer-speaker, which is the focus of Plaintiffs’ 

First Amendment claim.” JSR, at 5. The Court 

disagrees. The Circuit expressly held that “[p]lacing 

an obligation on a manufacturer to demonstrate that 

an e-cigarette is in fact safer before it may market it 

as such easily” passes First Amendment scrutiny. 

Nicopure Labs, 944 F.3d at 284; see also id. at 288 

(rejecting several industry arguments that it claimed 

FDA did not adequately considered because “[e]ach of 
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those suggestions seeks to place the onus on the 

government, rather than the manufacturers”). The 

Circuit quite clearly held that placing the burden on 

manufacturers to substantiate their marketing claims 

does not violate the First Amendment. Bound by that 

precedent, the Court holds that the Tobacco Control 

Act’s premarket review provisions do not 

impermissibly burden speech. 

IV. Conclusion 

 For the foregoing reasons, the Court will deny 

Plaintiff’s Motion for Partial Summary Judgement 

and grant the FDA’s Cross-Motion for Partial 

Summary Judgment on the Appointments Clause 

claim. The Court will also, sua sponte, grant Summary 

Judgment for the FDA on Plaintiffs’ First Amendment 

Claim. A separate Order shall accompany this 

memorandum opinion. 

s/ Christopher R. Cooper   

CHRISTOPHER R. COOPER 

United States District Judge 

 

Date: February 11, 2020 
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ORDER 

 For the reasons stated in the accompanying 

Memorandum Opinion, it is hereby 

 ORDERED that [26] Plaintiffs’ Motion for 

Partial Summary Judgment is DENIED. It is further 

 ORDERED that [28] Defendants’ Cross-Motion 

for Partial Summary Judgment is GRANTED on the 

Appointments Clause Claim. It is further 

 ORDERED that Partial Summary Judgment is 

GRANTED, sua sponte, for Defendants on the First 

Amendment Claim. 

 This is a final appealable Order. 

 SO ORDERED. 

 

s/ Christopher R. Cooper  

CHRISTOPHER R. COOPER 

United States District Judge 

Date: February 11, 2020 
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U.S Const. art. II, § 2, cl. 2 

 He shall have Power, by and with the Advice and 

Consent of the Senate, to make Treaties, provided two 

thirds of the Senators present concur; and he shall 

nominate, and by and with the Advice and Consent of 

the Senate, shall appoint Ambassadors, other public 

Ministers and Consuls, Judges of the supreme Court, 

and all other Officers of the United States, whose 

Appointments are not herein otherwise provided for, 

and which shall be established by Law: but the 

Congress may by Law vest the Appointment of such 

inferior Officers, as they think proper, in the 

President alone, in the Courts of Law, or in the Heads 

of Departments. 

 

21 U.S.C. § 387a(b) 

(b) Applicability 

 This subchapter shall apply to all cigarettes, 

cigarette tobacco, roll-your-own tobacco, and 

smokeless tobacco and to any other tobacco products 

that the Secretary by regulation deems to be subject 

to this subchapter. 

 

21 U.S.C. § 387j(a)(2) 

(a) In general 

*     *     *     *     * 

 (2) Premarket review required 

 (A) New products 

 An order under subsection (c)(1)(A)(i) for a new 

tobacco product is required unless— 



Appendix D-2 

 

  (i) the manufacturer has submitted a report 

under section 387e(j) of this title; and the Secretary 

has issued an order that the tobacco product— 

   (I) is substantially equivalent to a 

tobacco product commercially marketed (other than 

for test marketing) in the United States as of 

February 15, 2007; and 

   (II) is in compliance with the require-

ments of this chapter; or 

  (ii) the tobacco product is exempt from the 

requirements of section 387e(j) of this title pursuant 

to a regulation issued under section 387e(j)(3) of this 

title. 

 (B) Application to certain post-February 15, 2007, 

products 

 Subparagraph (A) shall not apply to a tobacco 

product— 

  (i) that was first introduced or delivered for 

introduction into interstate commerce for commercial 

distribution in the United States after February 15, 

2007, and prior to the date that is 21 months after 

June 22, 2009; and 

  (ii) for which a report was submitted under 

section 387e(j) of this title within such 21-month 

period, 

except that subparagraph (A) shall apply to the 

tobacco product if the Secretary issues an order that 

the tobacco product is not substantially equivalent. 
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21 U.S.C. § 387k(b)(2)(A) 

(b) Definitions 

*     *     *     *     * 

 (2)  Sold or distributed 

 (A) In general 

With respect to a tobacco product, the term “sold or 

distributed for use to reduce harm or the risk of 

tobacco-related disease associated with commercially 

marketed tobacco products” means a tobacco 

product— 

  (i) the label, labeling, or advertising of 

which represents explicitly or implicitly that— 

   (I) the tobacco product presents a 

lower risk of tobacco-related disease or is less harmful 

than one or more other commercially marketed 

tobacco products; 

   (II) the tobacco product or its smoke 

contains a reduced level of a substance or presents a 

reduced exposure to a substance; or 

   (III) the tobacco product or its smoke 

does not contain or is free of a substance; 

  (ii) the label, labeling, or advertising of 

which uses the descriptors “light”, “mild”, or “low” or 

similar descriptors; or 

  (iii) the tobacco product manufacturer of 

which has taken any action directed to consumers 

through the media or otherwise, other than by means 

of the tobacco product’s label, labeling, or advertising, 

after June 22, 2009, respecting the product that would 

be reasonably expected to result in consumers 
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believing that the tobacco product or its smoke may 

present a lower risk of disease or is less harmful than 

one or more commercially marketed tobacco products, 

or presents a reduced exposure to, or does not contain 

or is free of, a substance or substances. 

 

21 C.F.R. § 1100.1 

 In addition to FDA’s authority over cigarettes, 

cigarette tobacco, roll-your-own tobacco, and 

smokeless tobacco, FDA deems all other products 

meeting the definition of tobacco product under 

section 201(rr) of the Federal Food, Drug, and 

Cosmetic Act, except accessories of such other tobacco 

products, to be subject to the Federal Food, Drug, and 

Cosmetic Act. 

 

21 C.F.R. § 1100.2 

 Cigarettes, cigarette tobacco, roll-your-own 

tobacco, smokeless tobacco are subject to chapter IX of 

the Federal Food, Drug, and Cosmetic Act and its 

implementing regulations. FDA has deemed all other 

tobacco products, except accessories of such other 

tobacco products, subject to chapter IX of the Federal 

Food, Drug, and Cosmetic Act and its implementing 

regulations. 
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81 FR 28973-01, 81 FR 28973-01, 

2016 WL 2625201(F.R.) 

RULES and REGULATIONS 

DEPARTMENT OF HEALTH 

AND HUMAN SERVICES 

Food and Drug Administration 

21 CFR Parts 1100, 1140, and 1143 

[Docket No. FDA-2014-N-0189] 

RIN 0910-AG38 

Deeming Tobacco Products To Be Subject to the 

Federal Food, Drug, and Cosmetic Act, as 

Amended by the Family Smoking Prevention and 

Tobacco Control Act; Restrictions on the Sale and 

Distribution of Tobacco Products and Required 

Warning Statements for Tobacco Products 

Tuesday, May 10, 2016 

AGENCY: Food and Drug Administration, HHS. 

*28974 ACTION: Final rule. 

 SUMMARY: The Food and Drug Administration 

(FDA) is issuing this final rule to deem products 

meeting the statutory definition of “tobacco product,” 

except accessories of the newly deemed tobacco 

products, to be subject to the Federal Food, Drug, and 

Cosmetic Act (the FD&C Act), as amended by the 

Family Smoking Prevention and Tobacco Control Act 

(Tobacco Control Act). The Tobacco Control Act 

provides FDA authority to regulate cigarettes, 

cigarette tobacco, roll-your-own tobacco, smokeless 

tobacco, and any other tobacco products that the 

Agency by regulation deems to be subject to the law. 

With this final rule, FDA is extending the Agency’s 

“tobacco product” authorities in the FD&C Act to all 

other categories of products that meet the statutory 



Appendix E-2 

 

definition of “tobacco product” in the FD&C Act, 

except accessories of such newly deemed tobacco 

products. This final rule also prohibits the sale of 

“covered tobacco products” to individuals under the 

age of 18 and requires the display of health warnings 

on cigarette tobacco, roll-your own tobacco, and 

covered tobacco product packages and in 

advertisements. FDA is taking this action to reduce 

the death and disease from tobacco products. In 

accordance with the Tobacco Control Act, we consider 

and intend the extension of our authorities over 

tobacco products and the various requirements and 

prohibitions established by this rule to be severable. 

 DATES: This rule is effective August 8, 2016. See 

section IV of this document regarding compliance 

dates for certain provisions. 

 
*     *     *     *     * 

 

Dated: May 3, 2016. 

Leslie Kux, 

Associate Commissioner for Policy. 

[FR Doc. 2016-10685 Filed 5-5-16; 8:45 am] 
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U.S. FOOD & DRUG 

ADMINISTRATION 

 

April 3, 2019 

 

On May 10, 2016, the Food and Drug Administration 

published in the Federal Register a final rule entitled 

“Deeming Tobacco Products To Be Subject to the 

Federal Food, Drug, and Cosmetic Act, as Amended by 

the Family Smoking Prevention and Tobacco Control 

Act; Restrictions on the Sale and Distribution of 

Tobacco Products and Required Warning Statements 

for Tobacco Products,” 81 Fed. Reg. 28,974 (the 

“Deeming Rule”). The authority under which the 

Deeming Rule was issued has been questioned in 

litigation. To resolve these questions, I hereby affirm 

and ratify the Deeming Rule as of the date it was 

published in the Federal Register on May 10, 2016, 

including all regulatory analysis certifications 

contained therein. I undertake this action based on 

my careful review of the rule, my knowledge of its 

provisions, and my close involvement in policy 

matters relating to this rule and its implementation, 

as well as its public health importance. This action is 

not intended to suggest any legal defect or infirmity in 

the promulgation of the Deeming Rule. 

s/ Scott Gottlieb MD  

Scott Gottlieb, M.D. 

Commissioner of Food and Drugs 
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State of Maryland 

Montgomery County 

On this 3rd day of April Scott Gottlieb personally 

appeared before me and acknowledged that he/she 

executed the foregoing instrument. 

s/ Marguerite Constable 

Notary Public 

 

My commission expires: Jan. 10, 2021 

 

U.S. Food & Drug Administration 

10903 New Hampshire Avenue 

Silver Spring, MD 20993 
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DEPARTMENT OF HEALTH AND HUMAN 

SERVICES  Public Health Service 

   Food and Drug Administration 

   Silver Spring, MD 20993 

DATE: 21 September 2016 

TO:  See Recipient List 

FROM: Commissioner of Food and Drugs 

SUBJECT: Delegation of Authority for General 

Redelegations of Authority from the 

Commissioner to Other Officers of the 

Food and Drug Administration 

(referenced in SMG 1410.21) 

 I am approving this delegation to amend the 

previous version. 

1. AUTHORITIES DELEGATED AND TO 

WHOM DELEGATED. 

A. Final authority of the Commissioner of Food 

and Drugs (Commissioner) is redelegated as 

referenced in the 1410 series of the Agency’s 

Staff Manual Guides (SMGs). The 

Commissioner may continue to exercise all 

delegated authority referenced in these SMGs 

B. The following officials are authorized to 

perform all delegable functions of the 

Commissioner. These officials may not further 

redelegate this authority, or any part of this 

authority, except as elsewhere specified: 

1) Deputy Commissioner for Medical Products 

and Tobacco, Office of Medical Products and 

Tobacco (OMPT). 
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2) Chief of Staff, Office of the Commissioner 

(OC) 

3) Deputy Commissioner for Operations and 

Chief Operating Officer, Office of Operations 

(OO) 

4) Deputy Commissioner for Policy, Planning, 

Legislation and Analysis, Office of Policy, 

Planning, Legislation and Analysis (OPPLA) 

5) Deputy Commissioner for Foods and 

Veterinary Medicine, Office of Foods and 

Veterinary Medicine (OFVM) 

6) Deputy Commissioner for Global Regulatory 

Operations and Policy, Office of Global 

Regulatory Operations and Policy (OGROP) 

7) Chief Scientist, Office of the Chief Scientist 

(OCS), OC 

8) Associate Commissioner for Regulatory 

Affairs, Office of Regulatory Affairs (ORA), 

OGROP. 

C. The Federal Vacancies Reform Act of 1998 

(Vacancies Reform Act) applies if the 

Commissioner dies, resigns, or is otherwise 

unable to perform the functions and duties of 

the Office of the Commissioner. 

1) During an absence of the Commissioner that 

does not trigger the requirements of the 

Vacancies Reform Act, the first official in the 

following order who is available, or the official 

in the following list who has been designated 

by the Commissioner, to act shall lead the 

Agency (specific delegations provided below 

do not limit the general delegations provided 
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by this section to the designated officials who 

are authorized to perform all of -the delegable 

functions of the Commissioner): 

a. Deputy Commissioner for Foods and 

Veterinary Medicine, OFVM. 

b. Deputy Commissioner for Medical Products 

and Tobacco, (OMPT). 

c. Chief of Staff, OC. 

d. Deputy Commissioner for Operations and 

Chief Operating Officer, OO. 

e. Deputy Commissioner for Policy, Planning, 

Legislation and Analysis, OPPLA.  

f. Deputy Commissioner for Global Regulatory 

Operations and Policy, OGROP. 

g. Chief Scientist, OCS, OC. 

h. Associate Commissioner for Regulatory 

Affairs, ORA, OGROP. 

i. Director, Center for Drug Evaluation and 

Research (CDER), OMPT. 

2) When the Vacancies Reform Act applies, the 

Deputy Commissioner for Foods and 

Veterinary Medicine, OFVM, shall act as 

Commissioner unless the Deputy 

Commissioner for Foods and Veterinary 

Medicine, OFVM, does not meet the 

requirements of the Vacancies Reform Act or 

the President has directed someone else to act 

as Commissioner pursuant to the Vacancies 

Reform Act. 
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D. Authority delegated to a position by title may 

be exercised by a person officially designated to 

serve in that position in an acting capacity or 

on a temporary basis, unless prohibited by a 

restriction in the document designating them 

as “acting” or unless not legally permissible. 

E. The following officials are authorized to 

perform all the functions of the officials under 

them in their respective offices and they may 

not further redelegate this authority: 

1) Deputy Commissioner for Medical Products 

and Tobacco, OMPT. 

2) Deputy Commissioner for Operations and 

Chief Operating Officer, OO. 

3) Chief Scientist, OCS, OC. 

4) Deputy Commissioner for Foods and 

Veterinary Medicine, OFVM. 

5) Deputy Commissioner for Global Regulatory 

Operations and Policy, OGROP. 

6) Associate Commissioner for Regulatory 

Affairs, ORA, OGROP. 

7) Chief Counsel, Office of the Chief Counsel. 

8) Deputy Commissioner for Policy, Planning, 

Legislation and Analysis, OPPLA. 

F. The Deputy Commissioner for Medical 

Products and Tobacco, OMPT is authorized: 

1) To make determinations that advisory 

committee meetings are concerned with 

matters listed in 5 U.S.C. 552(b) and therefore 

may be closed to the public in accordance with 
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Title 21, Code of Federal Regulations (21 

CFR) 14.27. 

2) To perform other associated advisory 

committee functions, e.g., establishing 

technical and scientific review groups 

(advisory committees); appointing and paying 

members; approving waivers to appoint 

members to established advisory committees; 

renewing and rechartering of established 

advisory committees; amending charters of 

established advisory committees; and 

terminating established advisory committees. 

3) To approve conflict of interest waivers for 

Special Government Employees (SGEs) and 

regular government employees serving on 

advisory committees in accordance with 21 

U.S.C. 379d-1 and 18 U.S.C. 208(b)1 and 

208(b)(3), as amended. 

4) To select temporary members to advisory 

committees if such voting members are 

serving on an advisory committee managed by 

another Center. 

5) To issue Federal Register (FR) Notices 

relating to advisory committee activities. 

6) To further redelegate the authorities in 

paragraphs F.1-F.5 above to the Associate 

Commissioner for Special Medical Programs, 

Office of Special Medical Programs (OSMP), 

OMPT. In addition, in the event of absence or 

a vacancy in the position, the Deputy 

Commissioner for Policy, Planning, 

Legislation and Analysis, OPPLA, is 
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designated to perform the functions in 

paragraphs F.1.-F.5 above. 

7) Under Section 503(g)(4)(E)(ii) of the Federal, 

Food, Drug and Cosmetic Act (FFDCA), as 

added by Section 204 of the Medical Device 

User Fee Modernization Act of 2002 

(MDUFMA), with respect to combination 

products the following: “During the review 

process, any dispute regarding the substance 

of premarket review may be presented to the 

Commissioner of Food and Drugs after first 

being considered by the Agency Center with 

primary jurisdiction of the premarket review, 

under the scientific dispute resolution 

procedures for such Center. The 

Commissioner of Food and Drugs shall 

consult with the Director of the Office of 

Combination Products, OSMP, OMPT in 

resolving the substantive dispute.”  

G. The Deputy Commissioner for Policy, Planning, 

Legislation and Analysis, OPPLA, the 

Associate Commissioner for Policy, Office of 

Policy (OP), OPPLA, and the Associate 

Commissioner for Public Health Strategy and 

Analysis, Office of Public Health Strategy and 

Analysis (OPHSA), OPPLA, are authorized: 

1) To perform any of the functions of the 

Commissioner with respect to the issuance of 

FR notices and proposed and final regulations 

of the Food and Drug Administration. This 

authority may not be further redelegated.  

2) To issue responses to the following matters 

under part 10 of 21 CFR as follows and these 
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officials may not further redelegate this 

authority: 

a. Requests for waiver, suspension, or 

modification of procedural requirements 

under Section 10.19 of 21 CFR. 

b. Citizen petitions under Section 10.30 of 21 

CFR. 

c. Petitions for reconsideration under Section 

10.33 of 21 CFR. 

d. Petitions for stay under Section 10.35 of 21 

CFR. 

e. Requests for advisory opinions under 

Section 10.85 of 21 CFR. 

3) With respect to any matter delegated to the 

Deputy Commissioner for Policy, Planning, 

Legislation and Analysis, OPPLA, the 

Associate Commissioner for Policy, OP, 

OPPLA, and the Associate Commissioner for 

Public Health Strategy and Analysis, 

OPHSA, OPPLA, under this paragraph, the 

Deputy Commissioner for Policy, Planning, 

Legislation and Analysis, OPPLA, the 

Associate Commissioner for Policy, OP, 

OPPLA, and the Associate Commissioner for 

Public Health Strategy and Analysis, 

OPHSA, OPPLA, are authorized to perform 

the functions of the Commissioner under 

Section 10.40, 10.45, 10.50, 10.55, 10.60, 

10.65, 10.80, 10.90, and 10.95 of 21 CFR and 

of a Deputy Commissioner under Section 

10.206(g) and (h) of 21 CFR. These authorities 

may not be further redelegated. 
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4) Under the Regulatory Flexibility Act (5 

U.S.C. 605(b)) to certify that a proposed or 

final rule, if issued, will not have a significant 

economic impact on a substantial number of 

small entities. The Deputy Commissioner for 

Policy, Planning, Legislation and Analysis, 

OPPLA, the Associate Commissioner for 

Policy, OP, OPPLA, and the Associate 

Commissioner for Public Health Strategy and 

Analysis, OPHSA, OPPLA, may further 

redelegate this authority. 

5) To make all determinations and findings 

under 21 CFR Part 15, and to waive, suspend, 

or modify any procedural requirements 

related to Part 15 under Section 10.19 of 21 

CFR. 

H. The Associate Director for Policy, Office of 

Regulatory Policy, CDER, OMPT, is 

authorized: 

1) To waive or reduce prescription drug user fees 

in situations where he or she finds that such 

a waiver or reduction: (1) is necessary to 

protect the public health under Section 

736(d)(1)(A) of the FFDCA (21 U.S.C. 

379h(d)(1)(A)), as amended; (2) is necessary 

because the fee would present a significant 

barrier to innovation under Section 

736(d)(1)(B) of the FFDCA (21 U.S.C. 

379h(d)(1)(a)), as amended; or (3) is 

appropriate under Section 736(d)(1)(D) of the 

FFDCA (21 U.S.C. 379h(d)(1)(D)), as 

amended because the applicant involved is a 

small business submitting its first human 
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drug application. These authorities may not 

be further redelegated. 

2) To act upon requests for consideration of any 

user fee decisions under Section 735 of the 

FFDCA (21 U.S.C. 379h), other than decisions 

on fee-exceed-the ·cost waiver requests, made 

by such officers and the former Deputy User 

Fee Waiver Officer prior to July 1, 1999. 

These authorities may not be further 

redelegated. 

I. The Director, Policy and Regulations Staff, 

Office of the Center Director, Center for 

Veterinary Medicine (CVM), OFVM is 

authorized: 

1) To waive or reduce animal drug user fees in 

situations where he or she finds that such a 

waiver or reduction: (1) is necessary because 

the fee would present a significant barrier to 

innovation under Section 740(d)(1)(A) of the 

FFDCA (21 U.S.C. 379j-12(d)(1)(A)), as 

amended; (2) is necessary because the drug 

application or supplemental application is 

intended solely for use of the animal drug in 

medicated feeds under Section 740(d)(1)(C) of 

the FFDCA (21 U.S.C. 379j-12(d)(1)(C)), as 

amended; (3) is necessary because the animal 

drug application or supplemental animal 

drug application is intended solely to provide 

for minor use or minor species indications 

under Section 740(d)(1)(D) of the FFDCA (21 

U.S.C. 379j-12(d)(1)(0)), as amended; or (4) is 

appropriate under Section 740(d)(1)(E) of the 

FFDCA (21 U.S.C. 379h(d)(1)(E)), as 

amended because the applicant involved is a 
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small business submitting its first animal 

drug application. This authority may not be 

redelegated. 

2) To waive or reduce generic animal drug user 

fees in situations where he or she finds that 

such a waiver or reduction is necessary 

because the animal drug application or 

supplemental animal drug application is 

intended solely to provide for minor use or 

minor species indications under Section 

741(d) of the FFDCA (21 U.S.C. 379j-21(d)), as 

amended. 

3) Under any of the above cited provisions of 

Section 740 and 741 of the FFDCA, to act 

upon requests for reconsideration of decisions 

made. This authority may not be redelegated. 

J. The Associate Director for Policy and 

Communications, Office of the Director, CVM, 

OFVM, is authorized to act upon requests for 

reconsideration of decisions made under any 

provision of Sections 740 and 741 of the 

FFDCA, except for those decisions that pertain 

to fee-exceed-the cost waiver requests. This 

authority may not be further redelegated. 

K. The Deputy Commissioner for Operations and 

Chief Operating Officer, OO, is authorized to 

perform the functions of the Commissioner 

under: 

1) Section 736(d)(1)(c) of the FFDCA (21 U.S.C. 

379h(d)(1)(C)), as amended, to waive or 

reduce prescription drug user fees in 

situations where he or she finds that “the fees 

will exceed the anticipated present and future 
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costs.” The Deputy Commissioner for 

Operations and Chief Operating Officer, OO, 

may further redelegate the authority in this 

paragraph in whole or in part to the Associate 

Commissioner for Finance, Budget and 

Acquisitions, Office of Finance, Budget and 

Acquisitions (OFBA), OO. 

2) Section 740(d)(1)(B) of the FFDCA, to waive 

or reduce animal drug user fees, for waiver or 

reduction requests made on the basis that the 

fees assessed exceed the costs to FDA for 

reviewing applications. The Deputy 

Commissioner for Operations and Chief 

Operating Officer, OO, may further 

redelegate the authority in this paragraph in 

whole or in part to the Associate 

Commissioner for Finance, Budge [sic] and 

Acquisitions, OFBA, OO. 

3) Section 736(c)(4) of the FFDCA, as amended 

by the Prescription Drug User Fee Act 

Amendments of 2002, to establish 

application, product, and establishment fees 

under Section 736(a), based on the revenue 

amounts established under Section 736(b) 

and the adjustments under 736(c). The 

Deputy Commissioner for Operations and 

Chief Operating Officer, OO, may further 

redelegate the authority in this paragraph in 

whole or in part to the Associate 

Commissioner for Finance, Budget and 

Acquisitions, OFBA, OO. 

4) Section 738 of the FFDCA, as added by the 

MDUFMA, to adjust and set fee rates for 

medical device applications each year. The 
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Deputy Commissioner for Operations and 

Chief Operating Officer, OO, may further 

redelegate the authority in this paragraph in 

whole or in part to the Associate 

Commissioner for Finance, Budget and 

Acquisitions, OFBA, OO. 

5) Section 740(c)(4) of the FFDCA, to adjust and 

set new and supplemental animal drug 

application fees, animal drug sponsor fees, 

animal drug product fees, and animal drug 

establishment fees. The Deputy 

Commissioner for Operations and Chief 

Operating Officer, OO, may further 

redelegate the authority in this paragraph in 

whole or in part to the Associate 

Commissioner for Finance, Budget and 

Acquisitions, OFBA, OO. 

6) Section 741(c)(3) of the FFDCA, to adjust and 

set abbreviated application fees, generic new 

animal drug sponsor fees, and generic new 

animal drug product fees. The Deputy 

Commissioner for Operations and Chief 

Operating Officer, OO, may further 

redelegate the authority in this paragraph in 

whole or in part to the Associate 

Commissioner for Finance, Budget and 

Acquisitions, OFBA, OO. 

7) Section 919(b)(6)) [sic] of the FFDCA (21 

U.S.C. 387s(c)(6)), to notify each 

manufacturer and importer of tobacco 

products subject to this Section of the amount 

of the quarterly assessment due for such 

products. The Deputy Commissioner for 

Operations and Chief Operating Officer, OO, 
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may further redelegate the authority in this 

paragraph in whole or in part to the Associate 

Commissioner for Finance, Budget and 

Acquisitions, OFBA, OO. 

8) Under any fees-exceed-cost user fee waiver or 

reduction sections of the FFDCA noted above, 

act upon requests for reconsideration of 

decisions made by such officers. This 

authority may not be redelegated. 

L. The Chief Scientist, OCS, OC, is designated as 

the User Fee Appeals Officer. The User Fee 

Appeals Officer is authorized to hear and decide 

user fee waiver appeals. The decision of the 

User Fee Appeals Officer will constitute final 

agency action on such matters. The User Fee 

Appeals Officer may not further redelegate this 

authority. 

M. The Deputy Commissioner for Operations and 

Chief Operating Officer, OO, is authorized to 

perform all of the administrative authorities 

(i.e., financial, personnel, facilities 

management, property management, etc.) of 

the Commissioner. These authorities may be 

further redelegated, except when specifically 

prohibited. 

N. The following officials are authorized to deny a 

request to issue an emergency use 

authorization (EUA) under Section 564 of the 

FFDCA, and to consult under Section 564(c) of 

the FFDCA, requiring “consultation with the 

Director of the National Institutes of Health 

and the Director of the Centers for Disease 

Control and Prevention (to the extent feasible 
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and appropriate given the circumstances of the 

emergency involved)” prior to issuing an EUA: 

1) Chief Scientist, OCS, OC. 

2) Deputy Commissioner for Medical Products 

and Tobacco, OMPT. 

3) Director, Center for Biologics Evaluation and 

Research (CBER), OMPT. 

4) Director, Center for Drug Evaluation and 

Research (CDER), OMPT. 

5) Director, Center for Devices and Radiological 

Health (CDRH), OMPT. 

O. The following officials are authorized to issue 

the final decision regarding the disqualification 

of a clinical investigator, i.e., the investigator’s 

eligibility to receive investigational articles 

under 21 CFR 312.70(b), 511.1(c)(2), or 

812.119(b): 

1) Deputy Commissioner for Medical Products 

and Tobacco, OMPT. 

2) Chief Scientist, OCS, OC. 

3) Associate Commissioner for Special Medical 

Programs, OMPT. 

P. The following officials are authorized to sign a 

consent agreement between the FDA and a 

clinical investigator regarding the 

disqualification of the clinical investigator, 

resulting in the clinical investigator’s 

ineligibility to receive investigational articles 

under 21 CFR 312.70(b), 511.1(c)(2), or 

812.119(b) and containing a binding provision 

that disqualification pursuant to the consent 
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agreement has the same legal effect as being 

disqualified pursuant to the relevant regulation 

after a Part 16 Hearing. These officials may not 

further redelegate this authority. 

1) Director, CBER, OMPT. 

2) Director and Deputy Director, Office of 

Compliance and Biologics Quality (OCBQ), 

CBER, OMPT. 

3) Director, CDER, OMPT. 

4) Director and Deputy Director, Office of 

Compliance (OC), CDER, OMPT. 

5) Director and Deputy Director, Division of 

Scientific Investigations (DSI), OC, CDER, 

OMPT. 

6) Director, CVM, OFVM. 

7) Director and Deputy Director, Office of 

Surveillance and Compliance (OSC), CVM, 

OFVM. 

8) Director, Division of Compliance, OSC, CVM, 

OFVM. 

9) Director, CDRH, OMPT. 

10) Deputy Director for Science, CDRH, OMPT. 

11) Director, Office of Compliance (OC), CDRH, 

OMPT. 

12) Deputy Director for Medical Affairs, OC, 

CDRH, OPMT. 

2. RE-DELEGATION. 

Except as otherwise provided, these Officials may 

not further redelegate these authorities. 
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3. EFFECTIVE DATE. 

A. These delegations become effective upon date of 

signature. 

B. In addition, I hereby ratify and affirm any 

actions taken by you or your subordinate(s), 

which in effect involved the exercise of the 

authorities delegated herein prior to the 

effective date of this delegation. 

s/ Robert M. Califf 

Robert M. Califf, M.D. 

Commissioner of Food and Drugs 

 

Recipients: 

• Chief Counsel, OCC, OC 

• Chief Scientist, OCS, OC 

• Deputy Commissioner for Foods and Veterinary 

Medicine, OFVM 

• Deputy Commissioner for Global Regulatory 

Operations and Policy, OGROP 

• Deputy Commissioner for Medical Products and 

Tobacco, OMPT 

• Deputy Commissioner for Operations and Chief 

Operating Officer, OO 

• Deputy Commissioner for Policy, Planning, 

Legislation and Analysis, OPPLA 

• Associate Commissioner for Regulatory Affairs, 

ORA, OGROP 

• Associate Commissioner for Special Medical 

Programs, OMPT 
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• Associate Commissioner for External Affairs, OEA, 

OC 

• Center Directors 

• Center Executive Officers 

• Component Delegation Control Officers 

• Principal Delegation Control Officer 
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