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2 WILKINS V. UNITED STATES

SUMMARY ™

Quiet Title Act

The panel affirmed the district court’s dismissal for lack
of subject-matter jurisdiction of a Quiet Title Act (“QTA”)
action brought by appellants against the United States
seeking to confirm that an easement for Robbins Gulch Road
near Connor, Montana, granted to appellants’ predecessors-
in-interest, did not permit public use of the road, and to
enforce the government’s obligations to patrol and maintain
the road against unrestricted public use.

The district court granted the government’s motion to
dismiss based on the district court lacking subject-matter
jurisdiction because the QTA’s statute of limitations was
jurisdictional and had expired.

The panel held that the district court did not err in
determining that the QTA’s statute of limitations was
jurisdictional. Prior Supreme Court and Ninth Circuit
precedent declaring the QTA’s statute of limitations
jurisdictional was dispositive here, even though for other
statutes the Supreme Court recently set forth a seemingly
different framework for assessing whether a statute of
limitations was jurisdictional. The panel concluded that the
district court did not err in granting the government’s Fed.
R. Civ. P. 12(b)(1) motion to dismiss on those grounds.

** This summary constitutes no part of the opinion of the court. It
has been prepared by court staff for the convenience of the reader.
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The panel held that the question of when appellants’
claims accrued was not so intertwined with the merits as to
make dismissal improper. Here, the question of whether the
court has jurisdiction to hear this case was not dependent on
resolving the underlying merits. The panel held further that
appellants’ argument — that the jurisdictional and merits
questions were intermeshed because the same evidence was
relevant to both — had no merit.

The panel concurrently filed a memorandum disposition
addressing appellants’ remaining arguments.
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OPINION
VANDYKE, Circuit Judge:

Appellants Larry Wilkins and Jane Stanton live along
Robbins Gulch Road near Connor, Montana. The road runs
between Highway 93 and the Bitterroot National Forest,
crossing private property for approximately one mile.
Appellants acquired their properties in 1991 and 2004,
respectively, and their predecessors-in-interest had
previously granted the United States an easement for
Robbins Gulch Road in 1962. In August 2018, Appellants
sued the United States under the Quiet Title Act (QTA),
28 U.S.C. § 2409a, to confirm that the easement does not
permit public use of the road and to enforce the
government’s obligations to patrol and maintain the road
against unrestricted public use. The government moved to
dismiss, arguing that the district court lacked subject-matter
jurisdiction because the QTA’s statute of limitations is
jurisdictional and had expired. The district court granted the
motion to dismiss and later denied Appellants’ motion to
alter or amend the judgment under Rule 59(e).

On appeal, Appellants contend that the district court
erred in determining that (1) the QTA’s statute of limitations
is jurisdictional; (2) the question of when Appellants’ claims
accrued was not so intertwined with the merits to make
dismissal improper; (3) all of Appellants’ claims accrued at
the same time; and (4) the claims were untimely.

With respect to Appellants’ first argument, we reaffirm
that the QTA’s statute of limitations is jurisdictional. Prior
Supreme Court and Ninth Circuit precedent declaring the
QTA’s statute of limitations jurisdictional is dispositive
here. These clear and direct holdings still control, even
though for other statutes the Supreme Court has more
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recently set forth a seemingly different framework for
assessing whether a statute of limitations is jurisdictional.
Regarding Appellants’ second argument, the jurisdictional
question and the merits question are not so intertwined that
dismissal was improper because the determination of
jurisdiction is not dependent on the merits of Appellants’
claims. Finally, we reject Appellants’ third and fourth
arguments, which are addressed in a separate memorandum
disposition filed simultaneously with this opinion.!

With jurisdiction under 28 U.S.C. § 1291, we affirm the
district court’s dismissal for lack of subject-matter
jurisdiction.

STANDARD OF REVIEW

We review de novo the district court’s decision to
dismiss for lack of subject-matter jurisdiction. United States
ex rel. Hartpence v. Kinetic Concepts, Inc., 792 F.3d 1121,
1126 (9th Cir. 2015) (en banc). “Where the district court
relied on findings of fact to draw its conclusions about
subject-matter jurisdiction, we review those factual findings
for clear error.” Id. at 1126-27. Additionally, “[w]hen the
accrual of the statute of limitations in part turns on what a
reasonable person should have known, we review ... for
clear error.” Kingman Reef Atoll Invs., L.L.C. v. United
States, 541 F.3d 1189, 1195 (9th Cir. 2008) (citation and
internal quotation marks omitted).

! The memorandum disposition concludes that Appellants’ claims
(all of which were premised on the public’s alleged unauthorized use of
the road) accrued more than twelve years before Appellants initiated this
lawsuit, and were thus time-barred under the QTA’s statute of
limitations.
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DISCUSSION

A. The Quiet Title Act’s Statute of Limitations is
Jurisdictional.

Appellants first contend that the district court improperly
dismissed this case for lack of subject-matter jurisdiction on
the basis that the QTA’s statute of limitations is
jurisdictional. Appellants claim that the “Supreme Court has
never previously considered whether the [QTA’s] statute of
limitations is jurisdictional,” and therefore, the Court’s
reasoning in United States v. Kwai Fun Wong, 575 U.S. 402,
409 (2015)—that absent a clear statement from Congress,
courts should treat a statute of limitations as non-
jurisdictional—applies  here. While  Appellants
acknowledge that Ninth Circuit precedent has held the
QTA’s statute of limitations is jurisdictional, they assert that
these decisions were issued before Wong and are clearly
irreconcilable with Wong’s reasoning, thereby requiring
abrogation under Miller v. Gammie, 335 F.3d 889 (9th Cir.
2003) (en banc).

Appellants’ arguments fail for multiple reasons. The
Supreme Court, in assessing whether a State was subject to
the QTA’s statute of limitations provision, has explicitly
stated that if the State’s suit was barred by the QTA’s statute
of limitations, “the courts below had no jurisdiction to
inquire into the merits.” Block v. North Dakota ex rel. Bd.
of Univ. & Sch. Lands, 461 U.S. 273, 292 (1983) (emphasis
added). This court has repeatedly interpreted Block as
holding that the QTA’s statute of limitations is jurisdictional.
See, e.g., Kingman, 541 F.3d at 1195-96 (citing Block for
the conclusion that “[tlhe running of the twelve-year
limitations period deprives the federal courts of jurisdiction
to inquire into the merits of an action brought under the
QTA” and acknowledging that this court must follow Block
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as controlling precedent in the absence of a Supreme Court
decision overruling it) (internal quotation marks omitted);
Fid. Expl. & Prod. Co. v. United States, 506 F.3d 1182, 1186
(9th Cir. 2007) (explaining that because “we must follow the
Supreme Court precedent that directly controls [referring to
Block,] . . . . we treat the statute of limitations in the QTA as
jurisdictional”); Skranak v. Castenada, 425 F.3d 1213, 1216
(9th Cir. 2005) (“If the statute of limitations has run on a
waiver of sovereign immunity, [referring to the QTA,]
federal courts lack jurisdiction.” (citing Block)); Adams v.
United States, 255 F.3d 787, 796 (9th Cir. 2001) (asserting
that “if an action is barred by the statute of limitations of the
Quiet Title Act, ‘the courts below [have] no jurisdiction to
inquire into the merits’” (quoting Block)).

Although these cases did precede the Supreme Court’s
decision in Wong, they are not “clearly irreconcilable” with
Wong’s analysis. See Miller, 335 F.3d at 893 (explaining
“where the reasoning or theory of our prior circuit authority
is clearly irreconcilable with the reasoning or theory of
intervening higher authority, a three-judge panel should
consider itself bound by the later and controlling authority™).

The Supreme Court in Wong addressed whether the
statute of limitations in the Federal Tort Claims Act was
subject to equitable tolling. 575 U.S. at 405. The Court
concluded that it was, rejecting the government’s argument
that equitable tolling was unavailable because the statute of
limitations was jurisdictional. /d. The Wong Court relied
heavily on its prior analysis in lrwin v. Dep’t of Veterans
Affairs, 498 U.S. 89 (1990) to reach its result.? This reliance

2 Wong assessed whether Irwin’s “rebuttable presumption of
equitable tolling” was rebutted by the government’s jurisdictional
argument, 575 U.S. at 407-08 (quoting Irwin, 498 U.S. at 95-96);
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is important because although this court has yet to address
whether Block is still good law in light of Wong, it has—on
multiple occasions—tejected the argument that Block is no
longer good law in light of /rwin, and instead has continued
to treat Block as binding and the QTA’s statute of limitations
as jurisdictional. See, e.g., Kingman, 541 F.3d at 1196
(rejecting appellant’s contention “that Block’s jurisdictional
ruling has been superceded by subsequent decisions of the
Supreme Court,” including /rwin); Fidelity Expl. & Prod.
Co. v. United States, 506 F.3d 1182, 1186 (9th Cir. 2007)
(rejecting the argument “that Block is no longer good law
given the Court’s later decision in /rwin”). If prior Ninth
Circuit precedent was not “clearly irreconcilable” with the
reasoning of [/rwin, that same precedent is not “clearly
irreconcilable” with the reasoning of Wong, which has
significant analytical overlap with lrwin.

Furthermore, just like this court has reasoned with
respect to Irwin, Wong “never purported to overrule Block.”
Fidelity, 506 F.3d at 1186; see generally Wong, 575 U.S. 402
(no mention of Block or the QTA). Wong also never
purported to overrule United States v. Beggerly, where the
Supreme Court determined that the QTA’s statute of
limitations is not subject to equitable tolling, citing /rwin in
support of its conclusion. 524 U.S. 38, 48-49 (1998); see
generally Wong, 575 U.S. 402 (no mention of Beggerly).

applied the reasoning in [rwin to reject the government’s statutory
language argument, id. at 415—-16; and analyzed how [rwin foreclosed
the government’s argument that Congress understood all statutes of
limitations involving suits against the government to be jurisdictional at
the time, id. at 417-18. The Wong Court concluded: “Our precedents
make this a clear-cut case. [rwin requires an affirmative indication from
Congress that it intends to preclude equitable tolling in a suit against the
Government.” Id. at 420 (citing Irwin, 498 U.S. at 95-96).
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In fact, when faced with prior precedent in John R. Sand
& Gravel Co. v. United States, 552 U.S. 130 (2008),
applying seemingly inconsistent reasoning from that in
Wong, the Wong Court explicitly declined to overrule that
precedent (which had declared the Tucker Act’s statute of
limitations as jurisdictional) on stare decisis grounds. See
Wong, 575 U.S. at 416. The Court’s express preservation of
its Tucker Act precedent in Wong indicates that Wong should
not be read as blanketly overturning all prior Court decisions
treating a statute of limitations as jurisdictional, including
Block and Beggerly. There is some tension between Wong’s
reasoning and the analysis underlying Ninth Circuit
precedent interpreting the jurisdictional nature of the QTA’s
statute of limitations. Compare Wong, 575 U.S. at 418
(explaining the Court in /rwin “declined to count time bars
as jurisdictional merely because they condition waivers of
[sovereign] immunity”) with Skranak, 425 F.3d at 1216
(asserting “[1]f the statute of limitations has run on a waiver
of sovereign immunity, federal courts lack jurisdiction”).
But mere tension does not necessarily rise to the level of
“clearly irreconcilable,” particularly where that same tension
has been recognized by the Supreme Court and permitted.
See Miller, 335 F.3d at 893. Because “we must follow the
Supreme Court precedent that directly controls, leaving to
the Court the prerogative of overruling its own prior
decisions,” Fidelity, 506 F.3d at 1186, we are still bound by
the conclusion in Block—as interpreted by many Ninth
Circuit decisions—that the QTA’s statute of limitations is
jurisdictional. Therefore, the district court did not err in
granting the government’s Rule 12(b)(1) motion to dismiss
on those grounds.
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B. The Jurisdictional Question is Not So Intertwined
with the Merits as to Prevent Dismissal.

Appellants next assert that the district court erred in its
determination that the statute of limitations question is not
so intertwined with the merits of the case as to make
dismissal improper. They argue that the jurisdictional
question is inextricably intertwined with the merits because
the QTA “provides the basis for both the court’s subject
matter jurisdiction and the substantive claim for relief, and
the same evidence is relevant to resolving both questions.”
These contentions, however, are insufficient to show that the
issues are inextricably intertwined.

In a Rule 12(b)(1) motion to dismiss, a district court may
generally “resolve disputed factual issues bearing upon
subject matter jurisdiction . . . unless ‘the jurisdictional issue
and the substantive issues are so intermeshed that the
question of jurisdiction is dependent on decision of the
merits.”” Kingman, 541 F.3d at 119697 (citation omitted).
“Such an intertwining of jurisdiction and merits may occur
when a party’s right to recovery rests upon the interpretation
of a federal statute that provides both the basis for the court’s
subject matter jurisdiction and the plaintiff’s claim for
relief.”  Williston Basin Interstate Pipeline Co. v. An
Exclusive Gas Storage Leasehold & Fasement, 524 F.3d
1090, 1094 (9th Cir. 2008) (emphasis added). Where the
questions are “so intermeshed,” dismissal is improper.
Kingman, 541 F.3d at 119697 (citation omitted).

But here the question of whether the court has
jurisdiction to hear this case is not dependent on resolving
the underlying merits. In rejecting the argument that the
statute of limitations issue and the merits were intermeshed
with respect to a QTA claim, the Kingman court itself
reasoned: “the crucial issue in the statute of limitations
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inquiry is whether the plaintiff had notice of the federal
claim, not whether the claim itself is valid.” /d. at 1197
(citation and internal alteration marks omitted). Here, the
district court similarly explained that the merits and
jurisdictional “questions are different because the latter
[jurisdictional question] does not require the Forest Service
to be correct—it only requires the Court to determine when
a reasonable person would have understood that the Forest
Service believed its easement granted public access.” We
agree. Even assuming the two questions have some overlap,
they are not so intermeshed that dismissal was improper.

Appellants’ additional argument that the jurisdictional
and merits questions are intermeshed because the same
evidence is relevant to both has no merit. As noted above,
the proper inquiry is whether the “question of jurisdiction is
dependent on decision of the merits,” Kingman, 541 F.3d at
1197 (emphasis added) (citation omitted), not whether there
is overlapping evidence. Here, the jurisdictional issues are
not dependent on the merits of Appellants’ claims.
Therefore, the district court did not err in determining that
the jurisdictional and merits questions were not so
inextricably intertwined that dismissal on Rule 12(b)(1)
grounds would be improper.

CONCLUSION

For the reasons expressed herein and in the
accompanying memorandum disposition, the government’s
motion to dismiss was properly granted. Accordingly, the
judgment of the district court is AFFIRMED.
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Judgment
. This Court has filed and entered the attached judgment in your case.
Fed. R. App. P. 36. Please note the filed date on the attached
decision because all of the dates described below run from that date,
not from the date you receive this notice.

Mandate (Fed. R. App. P. 41; 9th Cir. R. 41-1 & -2)

. The mandate will issue 7 days after the expiration of the time for
filing a petition for rehearing or 7 days from the denial of a petition
for rehearing, unless the Court directs otherwise. To file a motion to
stay the mandate, file it electronically via the appellate ECF system
or, if you are a pro se litigant or an attorney with an exemption from
using appellate ECF, file one original motion on paper.

Petition for Panel Rehearing (Fed. R. App. P. 40; 9th Cir. R. 40-1)
Petition for Rehearing En Banc (Fed. R. App. P. 35; 9th Cir. R. 35-1 to -3)

(1) A. Purpose (Panel Rehearing):

. A party should seek panel rehearing only if one or more of the following
grounds exist:
> A material point of fact or law was overlooked in the decision;
> A change in the law occurred after the case was submitted which
appears to have been overlooked by the panel; or
> An apparent conflict with another decision of the Court was not
addressed in the opinion.
. Do not file a petition for panel rehearing merely to reargue the case.

B. Purpose (Rehearing En Banc)
. A party should seek en banc rehearing only if one or more of the following
grounds exist:
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> Consideration by the full Court is necessary to secure or maintain

uniformity of the Court’s decisions; or

The proceeding involves a question of exceptional importance; or

> The opinion directly conflicts with an existing opinion by another
court of appeals or the Supreme Court and substantially affects a
rule of national application in which there is an overriding need for
national uniformity.

v

(2) Deadlines for Filing:

. A petition for rehearing may be filed within 14 days after entry of
judgment. Fed. R. App. P. 40(a)(1).

. If the United States or an agency or officer thereof is a party in a civil case,
the time for filing a petition for rehearing is 45 days after entry of judgment.
Fed. R. App. P. 40(a)(1).

. If the mandate has issued, the petition for rehearing should be
accompanied by a motion to recall the mandate.

. See Advisory Note to 9th Cir. R. 40-1 (petitions must be received on the
due date).

. An order to publish a previously unpublished memorandum disposition
extends the time to file a petition for rehearing to 14 days after the date of
the order of publication or, in all civil cases in which the United States or an
agency or officer thereof is a party, 45 days after the date of the order of
publication. 9th Cir. R. 40-2.

(3) Statement of Counsel
. A petition should contain an introduction stating that, in counsel’s
judgment, one or more of the situations described in the “purpose” section
above exist. The points to be raised must be stated clearly.

(4) Form & Number of Copies (9th Cir. R. 40-1; Fed. R. App. P. 32(¢c)(2))

. The petition shall not exceed 15 pages unless it complies with the
alternative length limitations of 4,200 words or 390 lines of text.

. The petition must be accompanied by a copy of the panel’s decision being
challenged.

. An answer, when ordered by the Court, shall comply with the same length
limitations as the petition.
. If a pro se litigant elects to file a form brief pursuant to Circuit Rule 28-1, a

petition for panel rehearing or for rehearing en banc need not comply with
Fed. R. App. P. 32.
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. The petition or answer must be accompanied by a Certificate of Compliance
found at Form 11, available on our website at www.ca9.uscourts.gov under
Forms.
. You may file a petition electronically via the appellate ECF system. No paper copies are

required unless the Court orders otherwise. If you are a pro se litigant or an attorney
exempted from using the appellate ECF system, file one original petition on paper. No
additional paper copies are required unless the Court orders otherwise.

Bill of Costs (Fed. R. App. P. 39, 9th Cir. R. 39-1)
. The Bill of Costs must be filed within 14 days after entry of judgment.
. See Form 10 for additional information, available on our website at
www.ca9.uscourts.gov under Forms.

Attorneys Fees
. Ninth Circuit Rule 39-1 describes the content and due dates for attorneys fees
applications.
. All relevant forms are available on our website at www.ca9.uscourts.gov under Forms

or by telephoning (415) 355-7806.
Petition for a Writ of Certiorari
. Please refer to the Rules of the United States Supreme Court at

wWww.supremecourt.gov

Counsel Listing in Published Opinions

. Please check counsel listing on the attached decision.
. If there are any errors in a published opinion, please send a letter in writing

within 10 days to:

> Thomson Reuters; 610 Opperman Drive; PO Box 64526; Eagan, MN 55123
(Attn: Jean Green, Senior Publications Coordinator);

» and electronically file a copy of the letter via the appellate ECF system by using
“File Correspondence to Court,” or if you are an attorney exempted from using
the appellate ECF system, mail the Court one copy of the letter.
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