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WASHINGTON DEPARTMENT OF
ECOLOGY, ET AL.,

Defendants-Appellees.

Appeal from the United States District Court
for the Western District of Washington
Ronald B. Leighton, District Judge, Presiding

Argued and Submitted October 9, 2020
Seattle, Washington

Before: HAWKINS, GILMAN,” and CALLAHAN, Circuit Judges.
Dissent by Judge CALLAHAN

Freedom Foundation appeals the denial of its motion for summary judgment

and grant of summary judgment to the Washington Department of Ecology, et al.

This disposition is not appropriate for publication and is not precedent
except as provided by Ninth Circuit Rule 36-3.
** The Honorable Ronald Lee Gilman, United States Circuit Judge for the
U.S. Court of Appeals for the Sixth Circuit, sitting by designation.
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(“Ecology”). Freedom Foundation asserts that Ecology has maintained and enforced
speech restrictive policies that deprive Freedom Foundation of its right to free speech
under the First Amendment by prohibiting Freedom Foundation from canvassing in
Ecology’s lobby. We have jurisdiction under 28 U.S.C. § 1291, and we affirm.

There was no error in determining that Ecology’s lobby is a nonpublic forum,
as it 1s clear that Ecology did not intend to open its lobby to public visitors. See
Cornelius v. NAACP Legal Def. & Educ. Fund, Inc.,473 U.S. 788, 802 (1985) (“The
government does not create a public forum by inaction or by permitting limited
discourse, but only by intentionally opening a nontraditional forum for public
discourse.”). To ascertain the government’s intent, we assess “the nature of the
property and its compatibility with expressive activity” and “the policy and practice
of the government.” Id.

The physical structure of Ecology’s lobby is not conducive to expressive
activity. Ecology’s statewide headquarters consists of a three-story building that
houses Ecology’s employees and staff for three tenant agencies. The lobby is
partitioned into various units, including a reception and security area, work cubicles,
seating for visitors, and a walkway connecting two locked workspaces.

Ecology’s policies similarly indicate that the lobby is not open for public
communication. Such policies require visitors to sign in, state the reason for their

visit, and receive a badge before accessing the lobby. Both employees and visitors
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are generally prohibited from using the lobby to promote a commercial enterprise or
solicit for outside organizations. Ecology employees must receive administrative
approval before hosting public hearings or events that invite outside organizations
into the lobby. Ecology strictly enforces these policies and has prohibited outside
organizations, such as the Sierra Club and Olympia Coffee Roasting Company, from
protesting, soliciting, and leafletting in the lobby. See Minnesota Voters All. v.
Mansky, 138 S. Ct. 1876, 1886 (2018) (holding that a polling place is a nonpublic
forum because “[r]ules strictly govern who may be present, for what purpose, and
for how long”). Ecology’s lobby is therefore a nonpublic forum.

In nonpublic forums, speech restrictions need only be reasonable and not
discriminate based on the speaker’s viewpoint to pass constitutional muster. Id. at
1885. Freedom Foundation, on this record, has not established that Ecology’s
speech restrictive policies are unreasonable or viewpoint discriminatory. Ecology
may reasonably reserve its lobby for communication about Ecology business and its
policies provide substantial alternative channels for outside organizations to canvass
in the plaza directly outside the lobby and the street next to the building. See Perry
Educ. Ass’n v. Perry Local Educators’ Ass’n, 460 U.S. 37, 50, 53—-54 (1983).
Moreover, the discretion Ecology officials do have in enforcing Ecology’s speech
restrictive policies is “guided by objective, workable standards.” Mansky, 138 S. Ct.

at 1891. Upon an employee’s request to invite an outside organization or charity
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into the lobby, Ecology officials determine whether extending that invitation is
connected to a specific, work-related or charitable activity authorized by the State
legislature.!

There is also no evidence of disparate treatment in Ecology’s application of
its speech restrictive policies. Freedom Foundation argues that Ecology’s
enforcement of its speech restrictive policies is viewpoint discriminatory because
Ecology has granted access to other organizations, such as Intercity Transit, Joy Ride
Bikes, and the Washington Federation of State Employees (the “WFSE”),?> while
rejecting Freedom Foundation. But the organizations that Ecology has welcomed

into the lobby fit within Ecology’s permissible and workable policies; they are

! Freedom Foundation relies heavily on Swart v. City of Chicago, 440 F. Supp. 3d
926 (N.D. IIl. 2020), to argue that Ecology’s speech restrictive policies are
unreasonable because they are open to broad enforcement discretion. Insofar as we
would rely on an out-of-circuit case that is nonprecedential, Swart is not applicable
as it involved a challenge to speech restrictive policies at Chicago’s Millennium
Park, a traditional public forum. See id. at 930-31, 937.

2 Ecology is subject to the collective bargaining agreement (the “CBA”) between the
State of Washington and the WFSE. In accordance with the CBA, Ecology allows
the WFSE to use the lobby for representational activities subject to advance
approval. This differential access for the WFSE versus Freedom Foundation to
speak about labor relations is lawful under Perry because the WFSE is the exclusive
bargaining representative of unionized employees at Ecology. See Perry, 460 U.S.
at 50-52 (holding that it was reasonable for a school to grant access to its teachers’
exclusive bargaining representative while denying access to a rival union because
the exclusive bargaining representative had an official responsibility to its teachers
unlike the rival union).
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connected to a specific, work-related or charitable activity authorized by the State
legislature, and they have undergone Ecology’s application process and its practice
of screening the information that invited organizations may share. See Rosenberger
v. Rector and Visitors of Univ. of Va., 515 U.S. 819, 833 (1995) (“[W]e have
permitted the government to regulate the content of what is or is not expressed when
it 1s the speaker or when it enlists private entities to convey its own message.”);
Perry, 460 U.S. at 50-51 (holding that a school district had a legitimate interest in
“preserving the property for the use to which it is lawfully dedicated”) (quoting
USPS v. Council of Greenburgh Civic Ass’ns, 453 U.S. 114, 129-30 (1981))
(cleaned up). For example, upon receiving administrative approval for their visits,
Ecology employees welcomed Intercity Transit and Joy Ride Bikes to share
information about efficient commute options in connection with implementing
Ecology’s commute trip reduction program. By contrast, Ecology denied lobby
access to the Sierra Club, which wanted to use the lobby to stage a protest, and to
Olympia Coffee Roasting Company, which wanted to host a coffee tasting, because
those organizations’ activities—Ilike Freedom Foundation’s leafletting—did not
align with Ecology’s policies.

Freedom Foundation additionally highlights a conversation, involving
Ecology’s security guard, that occurred during its 2015 canvassing attempt as

evidence that Ecology engaged in viewpoint discrimination. But the remarks of
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Ecology’s security guard, an employee of an independent company providing
building security services and not a municipal employee or a final policymaker for
Ecology, about lobby access or otherwise cannot be imputed to Ecology under 42
U.S.C. § 1983. See Barone v. City of Springfield, Oregon, 902 F.3d 1091, 1106-07
(9th Cir. 2018). Further, the undisputed record evidence demonstrates that not
“everyone” 1s allowed access to the lobby and, in fact, at least two organizations (the
Sierra Club and Olympia Coffee Roasting Company) aside from Freedom
Foundation have been denied such access.

Freedom Foundation further argues that Ecology’s revision to its policies
shortly after Freedom Foundation’s initial canvassing attempt constitutes
circumstantial evidence of viewpoint discrimination. But Ecology’s revision, even
when viewed most favorably to Freedom Foundation, was created in reaction to
Freedom Foundation’s security breach and simply served to clarify what had always
been true—that visitors, like Ecology employees, are prohibited from using state
resources to support outside organizations. Thus, Freedom Foundation has failed to
demonstrate that Ecology’s speech restrictive policies violated its First Amendment
rights.

AFFIRMED.
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FILED

Freedom Foundation v. Wash. Dep’t of Ecology, et al., No. 20-35007 DEC 21 2020

CALLAHAN, Circuit Judge, dissenting: MOLLY C. DWYER CLERK

Governments rarely target a speaker’s viewpoint outright. For this reason,
we must take care to ensure that policies and actions that appear neutral on their
face are not, in reality, “a facade for viewpoint-based discrimination.” See
Cornelius v. NAACP Legal Def. & Educ. Fund, Inc., 473 U.S. 788, 811 (1985).
Because the record here raises a triable inference of just such discrimination, |
dissent.

This case concerns two attempts by Freedom Foundation to distribute anti-
union materials in Ecology’s lobby. In 2015, during the first attempt, a security
guard welcomed the canvassers, believing them to be from the union. This warm
reception cooled, however, when the guard learned the visitors’ actual affiliation.
“We have a good relationship with our union,” he told them, “and they don’t want
you here.” But, he added, they could leaflet in the lobby, since “everybody
leaflets” there “all the time.” Called to address the situation, Ecology’s human
resources director initially told the visitors that they needed to leaflet outside, but
she, too, eventually indicated that they could do so in the lobby. Then, in 2017,

Ecology barred outright Freedom Foundation’s second attempt to use the lobby for

leafletting. The agency based its position on a newly adopted policy prohibiting
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visitors from “promot[ing] or solicit[ing] for an outside organization or group” in
agency facilities.

Yet as Ecology readily admits, it adopted this policy in direct response to
Freedom Foundation’s 2015 visit, which itself raises red flags of viewpoint
discrimination. Although governments may restrict previously granted access,
courts can act when “the true purpose of such an order was to silence disfavored
speech or speakers.” United States v. Griefen, 200 F.3d 1256, 1265 (9th Cir.
2000); see also Am. Freedom Def. Initiative v. Wash. Metro. Area Transit Auth.,
901 F.3d 356, 365 (D.C. Cir. 2018) (“For the Government to change the nature of a
forum in order to deny access to a particular speaker or point of view surely would
violate the First Amendment.”). Here, the timing of the policy, combined with the
circumstances surrounding the 2015 leafletting attempt, circumstantially supports
the notion that Ecology simply had no desire to entertain Freedom Foundation’s
opinions.

Also notable is that Ecology allows the employees’ union to use agency
facilities for its events, including for discussing Janus v. AFSCME, Council 31,
138 S. Ct. 2448 (2018)—the very topic on which Freedom Foundation sought to
leaflet. While the union is by contract the employees’ bargaining representative,
see Perry v. Educ. Ass’n v. Perry Local Educators’ Ass’n, 460 U.S. 37, 51 (1983),

not all of its activities clearly qualify as representational. For example, the record
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indicates that a membership drive may have occurred in the lobby at some point
prior to Freedom Foundation’s 2015 visit. Given that differential treatment can
itself raise an inference of viewpoint discrimination, summary judgment was
premature.

Ecology’s explanations fail to convince me otherwise. The agency contends
that in revising its policy it was only making explicit its longstanding position that
outsiders cannot use the lobby. It claims that such a policy is needed to minimize
disruption.! Why, then, could “everybody” previously leaflet there “all the time”?
And why did the human resources director suggest that Freedom Foundation could,
in fact, leaflet there in 2015? Furthermore, even though Ecology describes its
policy as limiting lobby activities to agency business, as written the rule applies
only to those—Ilike Freedom Foundation’s canvassers—who use the lobby on
behalf of outside groups. It says nothing of individuals acting on their own behalf,
who would presumably pose the same concerns as the canvassers. See Griefen,
200 F.3d at 1265 (flagging as problematic orders that are “not narrowly tailored to

the realities of the situation™). These discrepancies raise questions that should have

1 Ecology also claims that it revised its policy in response to a “security
breach” that occurred during Freedom Foundation’s 2015 visit. The majority
accepts Ecology’s characterization of what transpired, but the record reveals that
the situation was quite mild: one leafletter, believing he had access to the building
due to the guard’s representations, wandered into an employee-only area before
being escorted out.
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been further explored. In the end, drawing all justifiable inferences in Freedom
Foundation’s favor, see Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255 (1986),
the record presents sufficient smoke to survive summary judgment. | therefore

dissent.
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United States Court of Appeals for the Ninth Circuit

Office of the Clerk
95 Seventh Street
San Francisco, CA 94103

Information Regarding Judgment and Post-Judgment Proceedings

Judgment
. This Court has filed and entered the attached judgment in your case.
Fed. R. App. P. 36. Please note the filed date on the attached
decision because all of the dates described below run from that date,
not from the date you receive this notice.

Mandate (Fed. R. App. P. 41; 9th Cir.R. 41-1 & -2)

. The mandate will issue 7 days after the expiration of the time for
filing a petition for rehearing or 7 days from the denial of a petition
for rehearing, unless the Court directs otherwise. To file a motion to
stay the mandate, file it electronically via the appellate ECF system
or, if you are a pro se litigant or an attorney with an exemption from
using appellate ECF, file one original motion on paper.

Petition for Panel Rehearing (Fed. R. App. P. 40; 9th Cir. R. 40-1)
Petition for Rehearing En Banc (Fed. R. App. P. 35; 9th Cir. R. 35-1 to -3)

(1) A. Purpose (Panel Rehearing):
. A party should seek panel rehearing only if one or more of the following
grounds exist:
> A material point of fact or law was overlooked in the decision;
> A change in the law occurred after the case was submitted which
appears to have been overlooked by the panel; or
> An apparent conflict with another decision of the Court was not
addressed in the opinion.
. Do not file a petition for panel rehearing merely to reargue the case.

B.  Purpose (Rehearing En Banc)

. A party should seek en banc rehearing only if one or more of the following
grounds exist:

Post Judgment Form - Rev. 12/2018
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> Consideration by the full Court is necessary to secure or maintain

uniformity of the Court’s decisions; or

The proceeding involves a question of exceptional importance; or

> The opinion directly conflicts with an existing opinion by another
court of appeals or the Supreme Court and substantially affects a
rule of national application in which there is an overriding need for
national uniformity.

v

(2) Deadlines for Filing:

. A petition for rehearing may be filed within 14 days after entry of
judgment. Fed. R. App. P. 40(a)(1).

. If the United States or an agency or officer thereof is a party in a civil case,
the time for filing a petition for rehearing is 45 days after entry of judgment.
Fed. R. App. P. 40(a)(2).

. If the mandate has issued, the petition for rehearing should be
accompanied by a motion to recall the mandate.

. See Advisory Note to 9th Cir. R. 40-1 (petitions must be received on the
due date).

. An order to publish a previously unpublished memorandum disposition
extends the time to file a petition for rehearing to 14 days after the date of
the order of publication or, in all civil cases in which the United States or an
agency or officer thereof is a party, 45 days after the date of the order of
publication. 9th Cir. R. 40-2.

(3) Statement of Counsel
. A petition should contain an introduction stating that, in counsel’s
judgment, one or more of the situations described in the “purpose” section
above exist. The points to be raised must be stated clearly.

(4) Form & Number of Copies (9th Cir. R. 40-1; Fed. R. App. P. 32(c)(2))
. The petition shall not exceed 15 pages unless it complies with the
alternative length limitations of 4,200 words or 390 lines of text.
. The petition must be accompanied by a copy of the panel’s decision being

challenged.

. An answer, when ordered by the Court, shall comply with the same length
limitations as the petition.

. If a pro se litigant elects to file a form brief pursuant to Circuit Rule 28-1, a

petition for panel rehearing or for rehearing en banc need not comply with
Fed. R. App. P. 32.
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. The petition or answer must be accompanied by a Certificate of Compliance
found at Form 11, available on our website at www.ca9.uscourts.gov under
Forms.

. You may file a petition electronically via the appellate ECF system. No paper copies are
required unless the Court orders otherwise. If you are a pro se litigant or an attorney
exempted from using the appellate ECF system, file one original petition on paper. No
additional paper copies are required unless the Court orders otherwise.

Bill of Costs (Fed. R. App. P. 39, 9th Cir. R. 39-1)
. The Bill of Costs must be filed within 14 days after entry of judgment.
. See Form 10 for additional information, available on our website at
www.ca9.uscourts.gov under Forms.

Attorneys Fees
. Ninth Circuit Rule 39-1 describes the content and due dates for attorneys fees
applications.
. All relevant forms are available on our website at www.ca9.uscourts.gov under Forms
or by telephoning (415) 355-7806.

Petition for a Writ of Certiorari
. Please refer to the Rules of the United States Supreme Court at
www.supremecourt.gov

Counsel Listing in Published Opinions
. Please check counsel listing on the attached decision.
. If there are any errors in a published opinion, please send a letter in writing
within 10 days to:
> Thomson Reuters; 610 Opperman Drive; PO Box 64526; Eagan, MN 55123
(Attn: Jean Green, Senior Publications Coordinator);
» and electronically file a copy of the letter via the appellate ECF system by using
“File Correspondence to Court,” or if you are an attorney exempted from using
the appellate ECF system, mail the Court one copy of the letter.
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UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

Form 10. Bill of Costs

Instructions for this form: http://www.ca9.uscourts.gov/forms/form10instructions.pdf

9th Cir. Case Number(s)

Case Name

The Clerk is requested to award costs to (party name(s)):

I swear under penalty of perjury that the copies for which costs are requested were
actually and necessarily produced, and that the requested costs were actually
expended.

Signature Date
(use “s/[typed name]” to sign electronically-filed documents)

COST TAXABLE REQUESTED
(each column must be completed)
No. of  Pages per TOTAL
DOCUMENTS / FEE PAID Copies Copy Cost per Page COST
Excerpts of Record* $ $

Principal Brief(s) (Opening Brief; Answering
Brief; 1st, 2nd , and/or 3rd Brief on Cross-Appeal; $ $
Intervenor Brief)

Reply Brief / Cross-Appeal Reply Brief $ $
Supplemental Brief(s) $ $
Petition for Review Docket Fee / Petition for Writ of Mandamus Docket Fee $

TOTAL: |$

*Example: Calculate 4 copies of 3 volumes of excerpts of record that total 500 pages [Vol. 1 (10 pgs.) +
Vol. 2 (250 pgs.) + Vol. 3 (240 pgs.)] as:

No. of Copies: 4; Pages per Copy: 500; Cost per Page: $.10 (or actual cost IF less than $.10);

TOTAL: 4 x 500 x $.10 = $200.

Feedback or questions about this form? Email us at forms@ca9.uscourts.gov

Form 10 Rev. 12/01/2018
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To: Incoming Lit

Subject: 20-35007 Freedom Foundation v. Washington Dept. of Ecology, et al "Memorandum
Filed"

***NOTE TO PUBLIC ACCESS USERS*** Judicial Conference of the United States policy permits
attorneys of record and parties in a case (including pro se litigants) to receive one free electronic copy of
all documents filed electronically, if receipt is required by law or directed by the filer. PACER access fees
apply to all other users. To avoid later charges, download a copy of each document during this first
viewing.

United States Court of Appeals for the Ninth Circuit
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FILED MEMORANDUM DISPOSITION WITH DISSENT (MICHAEL DALY HAWKINS, RONALD LEE
GILMAN and CONSUELO M. CALLAHAN) AFFIRMED. FILED AND ENTERED JUDGMENT.
[11934471] (AKM)

Notice will be electronically mailed to:

Mr. Ethan Blevins: ewb@pacificlegal.org, incominglit@pacificlegal.org, bpb @pacificlegal.org

Mr. Brian T. Hodges, Attorney: bth@pacificlegal.org, incominglit@pacificlegal.org, tae @pacificlegal.org
Honorable Ronald B. Leighton, Senior District Judge: appealsorders @ wawd.uscourts.gov
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