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Public Comments Processing 
Attn: FWS-HQ-ES-2018-0006 
U.S. Fish & Wildlife Service MS: BPHC 
5275 Leesburg Pike 
Falls Church, VA 22041-3803 

September 24, 2018 

Via: http://www.regulations.gov 

Re: Endangered and Threatened Wildlife and Plants; Revision of the Regulations 
for Listing Species and Designating Crit ical Habitat, FWS-HQ-ES-2018-0006 

Dear Director Sheehan: 

On behalf of its clients Edward Poitevent, II, Markle Interests, LLC, P&F Lumber 
Company 2000, LLC, PF Monroe Properties, LLC, California Cattlemen's 
Association, the California Wool Growers Association, and the California Farm 
Bureau Federation, and on behalf of Pacific Legal Foundation (PLF), PLF submits 
these comments on the U.S. Fish and Wildlife Service's and National Oceanic and 
Atmospheric Administration's (Services') proposed revision of 50 C.F.R. Part 17, to 
prospectively revise section 424.12-Criteria for Designating Critical Habitat Not 
Prudent Determinations and Designating Unoccupied Areas, in regards to the 
Services' implementation of the Endangered Species Act (ESA). PLF attorneys 
have frequently commented on ESA rule-making and litigated numerous cases 
involving the scope of the ESA. Comments are warranted here because the proposed 
rule revisions affect PLF's clients and all property owners nationwide. 

PLF's clients Edward Poitevent, Jr., Markle Interests, LLC, P&F Lumber Company 
2000, LLC, and PF Monroe Properties, LLC, are at the center of litigation now 
pending at the Supreme Court of the United States in a case set for oral argument 
one week from the date of this comment letter. See Weyerhaeuser v. U.S. Fish & 
Wildlife Service, 138 S. Ct. 924 (mem.)(Jan. 22, 2018). Their property was 
designated unoccupied critical habitat for a dusky gopher frog that has not been 
seen or heard on their property in at least 50 years; moreover, the frog could not 
survive on their property even if it was translocated to their Louisiana property 
from its actual habitat in Mississippi. To be certain, their property cannot be critical 
habitat for the endangered dusky gopher frog, because their property could not 
sustain or conserve the frog. The Supreme Court will hear arguments on this point 
next week. This new proposed rule may be intended in part to address 
circumstances like the circumstances of their Supreme Court case, but it fails to 
adequately and lawfully revise the rule to comport with the ESA. 
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Further, PLF's clients California Cattlemen's Association, the California Wool 
Growers Association, and the California Farm Bureau Federation are currently in 
litigation with the Fish & Wildlife Service regarding its failure to comport with the 
Regulatory Flexibility Act when it designated over 1.8-million acres in 16 California 
counties as critical habitat for three frog and toad species. 81 Fed. Reg. 59,046 (Aug. 
26, 2016). This proposed rule, like the specific rule at issue there, will have 
significant economic impact that pursuant to the Regulatory Flexibility Act requires 
an economic analysis before implementation of the rule. That analysis has not been 
done and for this reason the rule, if finalized without the analysis, would be invalid 
as well. 

1. Revisions to Rule for Designating Unoccupied Areas do not go far 
enough and do not comport with the ESA. 

The revised proposed rule regarding the designation of unoccupied areas would 
read: 

The Secretary will designate as critical habitat, at a scale 
determined by the Secretary to be appropriate, specific 
areas outside the geographical area occupied by the 
species only upon a determination that such areas are 
essential for the conservation of the species. When 
designating critical habitat, the Secretary will first 
evaluate areas occupied by the species. The Secretary will 
only consider unoccupied areas to be essential where a 
critical habitat designation limited to geographical areas 
occupied would be inadequate to ensure the conservation 
of the species or would result in less efficient conservation 
for the species. Efficient conservation for the species 
refers to situations where the conservation is effective, 
societal conflicts are minimized, and resources expended 
are commensurate with the benefit to the species. In 
addition, for an unoccupied area to be considered 
essential, the Secretary must determine that there is a 
reasonable likelihood that the area will contribute to the 
conservation of the species. 

83 Fed. Reg. 35193, 35201. The proposed rule is not consistent with the ESA and for 
this reason should be withdrawn, reconsidered, and revised. 

2 



Director Sheehan 
September 24, 2018 
Page 3 

a. First Sentence of Proposed Rule Consistent with ESA 

The first sentence of the proposed rule is consistent with the ESA, which provides 
that the Secretary may by definition only designate unoccupied critical habitat for a 
species when that area is "essential for the conservation of the species." 16 U.S.C. § 
1532(5)(A)(ii). Since any rules designed to implement a law should be consistent 
with the law itself, this sentence-although perhaps circular-is a good reminder to 
the Secretary of what these agencies are supposed to do when they choose to 
designate unoccupied critical habitat for a species, to wit: designate only habitat 
essential to the species' conservation. 

b. Second Sentence of Proposed Rule Reinstates Clarity and 
Transparency to Services' Procedures for Designating 
Unoccupied Critical Habitat 

The second sentence, by limiting itself to occupied areas, does not speak to 
what makes an unoccupied area "essential to the conservation of the species." But 
the Services set out why they have added this sentence in the preamble to the 
proposal: 

On February 11, 2016, the Services published a final rule 
revising the regulations at section 424.12, which establish 
criteria for designating critical habitat (81 FR 7439). One 
of the revisions we made was to eliminate the following 
paragraph (e): "The Secretary shall designate as critical 
habitat outside the geographical area presently occupied 
by a species only when a designation limited to its present 
range would be inadequate to ensure the conservation of 
the species." The Services explained in the preamble to 
the final rule that we had concluded that the "rigid step
wise approach" prescribed in that prior regulatory 
language may not be the best conservation strategy for 
the species and in some circumstances may result in a 
designation that is geographically larger, but less efficient 
as a conservation tool (81 FR 7415). Nonetheless, we are 
aware of continued perceptions that, by eliminating this 
provision, the Services intended to designate as critical 
habitat expansive areas of unoccupied habitat. To address 
this concern, the Services propose to revise section 
424.12(b)(2) by restoring the requirement that the 
Secretary will first evaluate areas occupied by the species. 
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83 Fed. Reg. at 35197-98. By restoring this sentence to the rule, the Services have 
added a measure of clarity and transparency to its decision making, and thus PLF 
supports inclusion of this change to the rule. Moreover, inclusion of this sentence 

should act as a limit on the Services' authority to designate unoccupied habitat, 
since in most instances occupied habitat should present enough habitat to conserve 
the species, which is the underlying purpose of the ESA. See 16 U.S.C. § 1531(b). 

c. Third and Fourth Sentences of Proposed Rule Fail to Add the 
Predictability Services' Claim 

The third and fourth sentences provide: 

The Secretary will only consider unoccupied areas to be 
essential where a critical habitat designation limited to 
geographical areas occupied would be inadequate to 
ensure the conservation of the species or would result in 
less efficient conservation for the species. Efficient 
conservation for the species refers to situations where the 
conservation is effective, societal conflicts are minimized, 
and resources expended are commensurate with the 
benefit to the species. 

83 Fed. Reg. at 35201. In the preamble to the proposed rule, the Services contend 
that the two times it proposes to allow for the designation of unoccupied habitat
(1) when occupied habitat would be inadequate to ensure the conservation of the 
species, or (2) when occupied habitat designation only would result in less-efficient 
conservation for the species-bring "additional predictability to the process of 
determining when designating unoccupied habitat may be appropriate." Id. But 
before this analysis is made, to be consistent with the ESA, the Services should first 
have to determine that the unoccupied areas being considered are habitat in the 
first instance for the species. An unoccupied critical habitat must be habitat, and 
nowhere in the proposed rule do the Services admit as much. Only after making 
that determination can the Services make the next decision, which would be 
whether the unoccupied area is also essential for the conservation of the species. 

To make that determination of habitat, the Secretary should look to the ordinary 
meaning of the word. Webster's Third New International Dictionary defines 
"habitat" as "the place where a plant or animal species naturally lives and grows." 
Webster's Third New International Dictionary 1017 (1961). The Random House 
Dictionary of the English Language 634 (1969) defines it as 'the kind of place that is 
natural for the life and growth of an animal or plant[.]' The Random House 
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Dictionary of the English Language "Habitat" 634 (1969). Black's Law Dictionary 
defines "habitat" as "[t]he place where a particular species of animal or plant is 
normally found." Black's Law Dictionary "Habitat" (10th ed. 2014). Whether the 
Services adopt one of these dictionary definitions or another reasonable definition, 
they should set out the definition they intend to adopt and ensure that definition 
comports with the plain meaning of the ESA. In that way, the Services will 
accomplish the predictability they say they mean to bring by re-writing this 
particular rule. This weakness sits at the heart of the Weyerhaeuser case; the 
designation of our clients' property as unoccupied critical habitat fails to comply 
with the ESA because their property is not habitat for the dusky gopher frog at all. 
The place is not "natural for the lie and growth" of the frog-it cannot conserve the 
frog because the constituent elements necessary to conserve the frog do not all exist 
on the property or even adjacent to the property. 

PLF encourages the intention to make sure "societal conflicts are minimized," as the 
Services state they intend to accomplish. Society conflicts will be better minimized 
by a recognition on the Services' part that they cannot comport with the ESA and at 
the same time designate an area as unoccupied critical habitat that is not "habitat" 
for a species at all. 

d. Last sentence of proposed rule does not go far enough to comport 
withESA 

The last sentence of the proposed rule compounds the error made in the third and 
fourth sentences: 

In addition, for an unoccupied area to be considered 
essential, the Secretary must determine that there is a 
reasonable likelihood that the area will contribute to the 
conservation of the species. 

This sentence appears to be an effort by the Services to recognize that an area must 
contribute to the "conservation of the species," as the ESA defines unoccupied 
critical habitat. See 16 U.S.C. § 1532(5)(A)(ii). But the sentence simply does not go 
far enough. It cannot simply be reasonably likely that an unoccupied area will 
contribute to the conservation of the species. To be consistent with the plain text of 
the ESA, the unoccupied area must contribute to the conservation of the species-if 
it doesn't, then it's not critical habitat for the species, according to the definition in 
the statute itself. 

To be sure, some have speculated that this proposed revision is intended to address 
PLF's clients' case now pending at the Supreme Court of the United States. See 
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Tate Watkins, Changing the Endangered Species Act could actually help 
conservation, Washington Post a24 (July 24, 2018)(noting that this proposed rule 
change "sounds familiar to those who have followed the dusky gopher frog case.").i 
But "a rule giving the Service any discretion to designate non-habitat as critical 
habitat still violates the plain language of the ESA." See Reply Brief of Petitioner in 
Weyerhaeuser v. U.S. Fish & Wildlife Service, 2018 WL 3854758 *1, *9 n.7 (Aug. 13, 

2018). To ameliorate this error, the Services should revise the proposed rule to 
recognize the textual limitation on their authority to designate critical habitat per 
the ESA. To be critical habitat, the area considered must not just be reasonably 
likely to contribute to the conservation of the species-it must contribute to the 
conservation of the species, or it is not critical habitat within the meaning of the 
ESA. 

2. This proposed rulemaking will have a significant economic impact 
on a substantial number of "small entities," as evidenced by the 
Weyerhaeuser case, and thus a regulatory flexibility analysis should 
have been completed. 

Under the Regulatory Flexibility Act (as amended by the Small Business 
Regulatory Enforcement Fairness Act (SBREFA) of 1996; 5 U.S.C. § 601, et seq.), 
whenever a federal agency is required to publish a notice of rulemaking for any 
proposed or final rule, it must prepare, and make available for public comment, a 
regulatory flexibility analysis that describes the effect of the rule on small entities 
(i.e., small businesses, small organizations, and small government jurisdictions). 
However, no regulatory flexibility analysis is required if the head of an agency, or 
his designee, certifies that the rule will not have a significant economic impact on a 
substantial number of small entities. 

Here, the Services certified that, if adopted as proposed, this proposed rule would 
not have a significant economic effect on a substantial number of small entities." 
That is factually incorrect and the impact of the critical habitat designation on 
Edward Poitevent, Jr., Markle Interests, LLC, P&F Lumber Company 2000, LLC, 
and PF Monroe Properties, LLC's property in the Weyerhaeuser v. U.S. Fish & 
Wildlife Service case, now pending at the Supreme Court of the United States, 
reflects as much. In that case, all parties-including the Fish & Wildlife Service
concede that the application of the unoccupied critical habitat designation rule to 
their property on behalf of the conservation of the endangered dusky gopher frog 
could have as much as a $33.9-million impact on their property in Louisiana. See 
Markle Interests, LLC, v. U.S. Fish & Wildlife Service, 827 F.3d 452, 494 (5th Cir. 
2016) (Owen, J., dissenting). That impact certainly rises to the level of the type of 
"significant economic impact" meriting a regulatory flexibility analysis. 

6 



Director Sheehan 
September 24, 2018 
Page 7 

Moreover, this rule also significantly impacts "small government jurisdictions"-as 
evidenced by the fact that St. Tammany Parish, the local government that governs 
the Poitevent, Markle, P&F Lumber, and PF Monroe property, filed an amicus brief 
at the Supreme Court of the United States in support of the land owners here 
decrying the economic impact of the unoccupied critical habitat designation will 
have on the parish. See Brief of St. Tammany Parish Government as Amicus Curiae 
Supporting Weyerhaeuser Petitioner, 2018 WL 2040582 *1 (Apr. 27, 2018). 

The same is also true as to PLF's clients California Cattlemen's Association, the 
California Wool Growers Association, and the California Farm Bureau Federation. 
This proposed rulemaking will have a significant economic impact on their 
members, an economic impact that requires the Regulatory Flexibility Act's 
economic analysis. Their challenge to a rulemaking regarding the critical habitat 
designation of 1,812,164 acres of California land, partially premised on the Services' 
failure to perform a Regulatory Flexibility Act economic analysis, is why they 
remain embroiled in litigation with the Fish & Wildlife Service in Case 1: 17-cv-
01536-TNM in the U.S. District Court for the District of Columbia. An analysis 
should have been performed as to that rule, and one must be performed as to this 
rule also. 

Simply put, if the Services can ignore the Regulatory Flexibility Act in regards to 
this proposed rulemaking, despite the obvious and significant economic impacts the 
rule would have, then the Services have effectively delegated to themselves the 
ability to ignore the Regulatory Flexibility Act's requirements altogether. That 
cannot be, and is not, lawful. Should this rule become final, the failure to meet the 
Regulatory Flexibility Act's requirements will render it invalid. 

Conclusion 

PLF and its clients applaud the Services' effort to revise the critical habitat rule to 
comply with the law. Unfortunately, this proposed rule has fallen short of the mark 
and should be revisited as above described. 

Sincerely, 

~ f1$2- ---· 
MARK MILLER 
PLF Senior Attorney 

i Available at https://www.washingtonpost.com/news/posteverything/wp/2018/07 /24/changing-the-endangered
species-act-could-actually-help-conservation/?utm _term=. 5 8925ee3 917 c 
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