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IDENTITY AND INTEREST OF AMICUS CURIAE

The North American Falconers Association (hereinafter, referred to as “NAFA”) is a
non-profit organization established to “encourage the proper practice of the sport of falconry and
the wise use and conservation of birds of prey.”! NAFA is the largest membership falconry
organization in the world and represents the interests of the North American falconry
community. /d. The intrinsic value of wildlife and conservation-ethics constitutes a core guiding
principle of both NAFA and the falconry community.

As members of NAFA were instrumental in the creation of the federal and state
regulations at issue in this case, NAFA is uniquely positioned to provide definitional clarity
regarding “falconry,” as well as key historical and contextual information related to the
development of both falconry and falconry regulations in the United States. Specifically, this
brief will address the appropriateness of regulations governing falconry inspections, the extent to
which raptors held under a falconry permit may be used in commercial and other activities, and
the derivation of authority to regulate falconry, including inspections. To avoid redundancy,
NAFA will not include discussion of subject matter addressed by the State Defendants’ brief at
pp. 10-18 and pp. 19-20, and the Federal Defendants’ Brief at pp. 20-21. NAFA concurs with the
legal argument and analyses set forth therein, and adopts and incorporates by reference those
portions of the State and Federal Defendants’ briefing.?

NAFA provides references to articles and other documents in its brief, including via

hyperlinks, and asks the Court to take judicial notice of this publicly-available evidence. See

I North American Falconers Association, About the North American Falconers Association,

https://wwww.n-a-f-a.com/AboutNAFA (last visited March 21, 2019).

2 NAFA concurs with the position and articulation of the State Defendants’ brief regarding the
constitutionality of regulations governing inspections in this matter; therefore, NAFA adopts
and incorporates by reference those portions of the State Defendants’ briefing, beginning on
91, on p. 10 to 91 on p. 18. NAFA concurs with the position and articulation of the State
Defendants’ brief in response to Plaintiffs’ Free Speech claims; therefore, NAFA adopts and
incorporates by reference that portion of the State Defendants’ briefing, beginning on 42 on p.
19 to 43 on p. 20. NAFA concurs with the position and articulation of the Federal Defendants’
brief related to Plaintiffs’ claim that the federal regulations exceed the authority of the MBTA
under the APA; therefore, NAFA adopts and incorporates by reference that portion of the
Federal Defendants’ briefing, beginning on 44 on p. 20 to 42 on p. 21.

Case No.: 1:18-cv-01505-LJO-BAM —
Amicus Curiae Brief of the North American Falconers Association 1
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Fed. R. Evid. 201(b) (court may take judicial notice of facts that are not subject to reasonable
dispute because they “can be accurately and readily determined from sources whose accuracy
cannot reasonably be questioned”).

L. INTRODUCTION
A. Definition and Historical Origins Of “Falconry”

Falconry is the “taking [of] wild quarry in its natural state with a trained raptor.”® Raptors
are birds of prey, which includes (among others) eagles, hawks, falcons, and the Great Horned
Owl.* Federal regulations more formally define raptors permitted for use in falconry as “live
migratory bird[s] of the Order Falconiformes or the Order Strigiformes, other than a bald eagle
(Haliaceetus leucocephalus) or a golden eagle (Aquila chrysaetos).” Id., citing 50 C.F.R. § 21.3.

The practice of falconry is ancient and dates back more than 3,000 years, with evidence
pointing to its origins in Japan, the Middle East, and Central Asia. /d., at 352. Falconry has been
practiced by a multitude of cultures, and passed down over the course of many generations.
Falconry is as much of an art form as it is an activity, and in 2016, the United Nations
Educational, Scientific and Cultural Organization, (hereinafter “UNESCO”) officially designated
it as an “intangible cultural heritage.” As a “Living Human Heritage,” the United Nations
documented falconry’s long-held role in culture and conservation.

As a “cultural heritage,” UNESCO states that falconry is “a practice, a craft, and a way of
life that showcases diversity in its practice across countries...and represents cultural diversity
[and] demonstrate[s] the extraordinary creativity of humanity.” Id., at 9. “The modern practice of
falconry aims at safeguarding not only falcons [i.e., raptors], quarry, and habitats but also the

practice itself as a living cultural tradition.” Id., at 6.

3 North American Falconers Association, What is Falconry?, https://www.n-a-f-
a.com/page/What is_Falconry (last visited March 12, 2019).

Robert F. Kennedy Jr., Falconry: Legal Ownership and Sale of Captive-Bred Raptors, 4 PACE
ENVTL. L. REV. 349, 350 (1987) (available for download at:
https://digitalcommons.pace.edu/cgi/viewcontent.cgi?article=1222 &context=pelr).

> UNESCO, Intangible Cultural Heritage, 11.33 Falconry- A living heritage, Nomination Form
(File 00732) (Dec. 2012) (https://ich.unesco.org/doc/download.php?versionID=17016)
(available for download at: https://ich.unesco.org/en/11-representative-list-00520)

Case No.: 1:18-cv-01505-LJO-BAM —
Amicus Curiae Brief of the North American Falconers Association 2
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B. Raptor-Related Activities That Are Not Properly Considered “Falconry”.

Falconry places great emphasis on the welfare of the birds it employs, and values the
deep relationship that develops between raptor and falconer. The falconry community is
comprised of a broad array of individuals and groups, including: citizen scientists,
conservationists, biologists, villages and kinship groups, tribes, families and individuals, falconry
clubs, and falconry heritage trusts and institutions. /d. at 2. Though the community is diverse,
with local traditions and culture contributing to the distinct ways in which falconry is practiced,
the well-being of raptor populations is fundamental to the continued practice of falconry, and
remains at the heart of the falconry community. As a result of the falconry community’s priority
on the welfare and safety of the birds in their possession, many falconers are involved in the
health management and rehabilitation of injured birds of prey.® Falconers possess expertise in
preventative care and the physical conditioning of raptors, as well as skills in advanced
husbandry and raptor behavior.

While many raptor-related activities involve both raptors and the use of falconry
techniques, it is important to distinguish those activities from the true activity of “falconry.” For
example, pursuant to the United States Fish and Wildlife Service, “abatement” is clearly
distinguished from falconry. Indeed, the forms for obtaining an abatement permit explicitly state
that “Falconry is the art of training and using a raptor to hunt quarry for sport,” whereas
“Abatement is the act of using a raptor to pursue (and in some cases to take) depredating birds or
other wildlife to mitigate damage.”” The federal abatement permit also indicates that the permit
holder may “...receive payment for providing abatement services,” (id.), further demonstrating
how the commercial activity of abatement is distinct from “falconry.” Additionally, falconry

“does not include the keeping of birds of prey as pets or prestige items, for captive-breeding

6 UNESCO, Intangible Cultural Heritage, 6.45 Falconry- A living human heritage, Nomination
Form (File 00442) (Nov. 2010) https://ich.unesco.org/doc/download.php?versionID=07511
(available for download at: https://ich.unesco.org/en/6-representative-list-00335)

7 U.S. Fish & Wildlife Service, Frequently Asked Questions About a Federal Special Purpose —
Abatement Permit, p. 1 (Rev 6/2018), (available for download at:
https://www.fws.gov/migratorybirds/pdf/policies-and-regulations/3-200-79F AQ.pdf)

Case No.: 1:18-cv-01505-LJO-BAM —
Amicus Curiae Brief of the North American Falconers Association 3
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purposes, for rehabilitation or education purposes, for shows, renaissance fairs and the like, or

for purely scientific purposes.”®

II. THE INTERESTS OF “FALCONRY” VERSUS THE
INTERESTS OF OTHER RAPTOR-RELATED
ACTIVITIES

A. The Primary Interests of the North American Falconry Community

The history of North American falconry is deeply intertwined with conservation
leadership and the advocacy of fair regulations to protect raptor populations and their
environment. A large group of notable falconers who were also conservationists and/or biologists
was instrumental in advancing legal protections for the Peregrine Falcon under the Endangered
Species Act, 16 U.S.C.A. §§1531-1543, the banning of DDT under the authority of the Clean
Water Act, 33 U.S.C.A., §§1311-1330, the inclusion of raptors under the authority of the
Migratory Bird Treaty Act, 16 U.S.C.A. §§701-719, the establishment of the Raptor Research
Foundation and the recovery of Peregrine Falcon populations, among other achievements.® These
early falconry leaders advocated for the protection of wildlife in the face of economic interests
that threatened their existence.

The North American Falconers Association was integrally involved in the formulation of
federal falconry regulation —assisting in producing the first draft of the federal regulations, which
were adopted in 1976 and revised twice thereafter (first in 1989 and then again in 2008).'°
Indeed, several of the key regulatory mechanisms were volunteered by NAFA; including, the
requirement of a qualifying test, facility inspections, a sponsor/apprentice mentoring system, a
mandatory two-year apprenticeship, and limits on the raptor species available to apprentices.
NAFA also provided suggestions for the contents of the qualifying tests and facility guidelines.
1d.

8 North American Falconers Association, Falconry Ethics: NAFA Policy: 09-004,
https://www.n-a-f-a.com/page/Ethics (last visited March 15, 2019).

9 See, n. 4, above, at pp. 361-362

10" See, S.K. Carnie & R.R. Rogers, 4 Quarter Century of American Falconry Regulation: An
Example of Management/User Cooperation, attached hereto as Exhibit 1.

Case No.: 1:18-cv-01505-LJO-BAM —
Amicus Curiae Brief of the North American Falconers Association 4
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Shortly after the 1976 federal falconry rules were adopted, half of the states in the
country adopted falconry as a legal hunting method. Currently, all forty-nine states in the United
States (with the exception of Hawaii) recognize falconry as a legitimate hunting activity and
have set forth legal regulations for the possession of protected raptors for use in falconry. See, 50

C.F.R. § 21.29(b)(9).

III. THE NORTH AMERICAN MODEL OF WILDLIFE
CONSERVATION UNDERLIES CURRENT UNITED
STATES FALCONRY REGULATION

The “North American Model of Wildlife Conservation™ is “a distillation of regulations
that govern wildlife management in the United States and Canada.”'! The Model comprises
seven main tenets, which are based on statutory and case law, as well as administrative rules and
regulations. The seven tenets of the North American Model of Wildlife Conservation (id.),
include the following:

1) Wildlife Resources Are a Public Trust

2) Markets for Wildlife Are Eliminated

3) Allocation of Wildlife Is by Law

4) Wildlife Can Be Killed Only for a Legitimate Purpose

5) Wildlife Is Considered an International Resource

6) Science Is the Proper Tool to Discharge Wildlife Policy

7) Democracy of Hunting Is Standard

At its core, the Model is “based on recognition that the privatization of wildlife and
related open commerce fuels exploitation and reduces public access. Privatization and

commercialization of wildlife places economic value on wildlife and further incentivizes

' J. F. Organ, et al. 2012. The North American Model of Wildlife Conservation. 12 THE
WILDLIFE SOCIETY TECHNICAL REVIEW 04, 2 (2012) (available for download at:
https://wildlife.org/wp-content/uploads/2014/05/North-American-model-of-Wildlife-
Conservation.pdf).

Case No.: 1:18-cv-01505-LJO-BAM —
Amicus Curiae Brief of the North American Falconers Association 5
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privatization and unregulated commerce. These market forces often lead to an increase in illegal
take.”!?

The North American Wildlife Model provides several strategic protections for falconry.
The Model provides a legal buffer from future public opposition to the practice of falconry by
aligning the falconry community with the conservation community, and with the state and
federal regulatory agencies that are legally mandated to conserve wildlife for present and future
generations. The Model also provides the falconry community with the right to take raptors from
the wild and to possess them for the purpose of falconry, as well as the right to pursue wild
quarry with trained raptors. As a result of these key protections, the Model is the foundation
upon which the falconry community has achieved a legally permitted status, equitable access to
wild raptors and the legal ability to pursue wild quarry in its natural habitat with a trained raptor

—the very definition of falconry.

IV. NAFA’S RESPONSE TO THE LEGAL ISSUES RAISED
BY PLAINTIFFS

A. Plaintiffs’ Fourth Amendment Arguments

It is common knowledge that wildlife populations are sensitive to disruption of their
environment, and that human interaction with wildlife has the potential to impact the well-being
of the individual specimen, or even the sustainability of the species. Therefore, the take and
possession of wildlife is a rational basis to trigger elevated levels of regulation. Because
falconry involves wildlife (both raptors and quarry), that are subject to the Public Trust Doctrine,
it is governed by many state and federal regulations —indeed, it is difficult to conceive of a more
“pervasively regulated” activity. See ECF No. 25-1, pp. 10-18.

Governmental oversight plays an important role in ensuring compliance with wildlife

laws and regulations, and therefore measures such as compliance inspections are foreseeable and

12° G.R. Batcheller, et al., The Public Trust Doctrine: Implications for Wildlife Management and
Conservation in the United States and Canada. 10 THE WILDLIFE SOCIETY TECHNICAL
REVIEW 01 (2010) (available for download at: https://wildlife.org/wp-
content/uploads/2014/05/ptd_10-1.pdf)

Case No.: 1:18-cv-01505-LJO-BAM —
Amicus Curiae Brief of the North American Falconers Association 6
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normal in highly-regulated activities like falconry —as well as other raptor-related activities.
NAFA accepts the need for measures such as compliance inspections to ensure adherence to
falconry regulations. However, such inspections must be reasonable in scope and
implementation, conducted in a courteous, respectful manner and confined to a legitimate
regulatory need. “[F]alconers support regulations designed to protect individual raptors
possessed, at the expense of the sport and even of the falconers, if necessary. Current falconry
regulations, as championed by the falconry community, ensure that only individuals who
demonstrate the knowledge and possess the equipment and motivation to possess raptors safety
are allowed to do so.”"?
B. Plaintiffs’ Free Speech Claims

NAFA supports the current legal framework which allows only duly licensed persons to
possess raptors, and provides separate permits for different raptor-related activities. The federal
falconry regulations, adopted in 2008 and codified at 50 C.F.R. § 21.29(f)(9), set forth specific
provisions regarding the use of raptors held pursuant to a “falconry” permit in “other educational
uses.” NAFA’s position is that raptors held pursuant to a “falconry” permit must be used
exclusively for falconry, with the limited exceptions provided for in 50 C.F.R. § 21.29(f)(9).
However, there is no exception to the requirement that such “other educational uses” must be
non-commercial.'* NAFA strongly opposes the use of raptors possessed under a “falconry”

permit in a manner that is compensated for profit.

CONCLUSION
NAFA believes that the contextual and definitional information contained herein provides
a critical “subtext” to the adjudication of the claims raised by Plaintiffs. It is intended that the

information and argument of this brief should be viewed in conjunction with the components of

13" See, n. 10 above, at p. 143.

14" Charitable and educational purposes may be permitted and reimbursement for costs
permissible.

Case No.: 1:18-cv-01505-LJO-BAM —
Amicus Curiae Brief of the North American Falconers Association 7
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the State and Federal Defendants’ briefing, which has been adopted and incorporated herein by
reference.

First, NAFA believes that the definition of “falconry” is key to determining the primary
legal issues raised by Plaintiffs, and the requested injunctive relief. The appropriateness of
regulations governing falconry inspections, as well as the extent to which raptors held under a
falconry permit may be used in commercial and other activities, are questions that may only be
resolved based on the law and regulations that are applied to “falconry.” By definition, falconry
does not include the keeping of birds of prey as pets or prestige items, for captive-breeding
purposes, for rehabilitation or education purposes, for shows, renaissance fairs and the like, or
for purely scientific purposes. Nor does the definition of falconry permit the use of raptors for
commercial purposes.

Regarding the free speech claims made by Plaintiffs, such claims are intrinsically mooted
by the fact that their assertions are based on activities (and interests) that are not consistent with
the possession of their raptors pursuant to a “falconry” permit, which prohibits the commercial
use of “falconry” raptors. Similarly, any claims made by Plaintiffs regarding the appropriateness
of regulations governing falconry inspections must be determined based on the context of
possession and use of raptors for “falconry” — not raptors possessed and used for abatement'’ or
any other raptor-related use that is not “falconry.”

The claims made by Plaintiffs must be evaluated and adjudicated in light of the
overarching legal and historical context, which places modern American falconry within the
North American Model of Wildlife Conservation, and also recognizes that the current falconry
regulations in the United States are the product of a collaborative process between the falconry
community and the regulatory agencies. The appropriateness of regulations governing falconry
inspections and the limitations on the use of raptors held pursuant to a falconry permit has been,

as a general proposition, endorsed by the falconry community.

15 Some raptors held under a falconry permit may be used for abatement by the abatement
permit holder.

Case No.: 1:18-cv-01505-LJO-BAM —
Amicus Curiae Brief of the North American Falconers Association 8
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Modifications of specific provisions of falconry regulation may be desired, or subject to
ongoing negotiation between the falconry community and the regulatory agencies, but such
continued evolution of falconry regulation must be based on the fundamental principles that have
established the legal existence of falconry in the United States, the collaborative relationship
between the falconry community and the regulatory authorities, and the ethics of falconry —
which places the well-being of their birds before their own interests. For example, while NAFA
is a strong supporter of private ownership rights of captive-bred falconry raptors, NAFA also
believes that administrative “compliance” inspections are a reasonable and necessary component
of the balance envisioned by the Public Trust Doctrine, and the right to possession and private
ownership of wildlife.

NAFA encourages the Court to examine and consider the interests of the larger falconry
community because the issues raised by Plaintiffs in this matter will likely affect many other
falconers, both in and beyond California. For example, the relief requested by Plaintiffs’
Preliminary Injunction Motion has the potential to lead to an immediate and complete
termination of the right to practice falconry in the State of California, because state falconry
regulations must be at least as restrictive as the federal falconry regulations. See 50 C.F.R. §
21.29(b)(1)(11). The preliminary injunctive relief requested by Plaintiffs, if granted by the Court,
would result in a violation of that regulatory requirement, and therefore could lead to the
suspension of all California falconry permits.

In sum, NAFA believes that the regulation of falconry, and other raptor-related activities,
must prioritize the welfare of the wildlife that is at the core of these activities and which forms

the basis of the legal analysis.

Date: March 22,2019 Respectfully submitted,

/s/ James H. Maynard
James H. Maynard, Pro Hac Vice
René Voss, Local Counsel

Attorneys for Amicus Curiae

Case No.: 1:18-cv-01505-LJO-BAM —
Amicus Curiae Brief of the North American Falconers Association 9
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A Quarter Century of American Falconry Regulation:
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S. Kent Carnie
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Boise, Idaho

Ralph R. Rogers
North American Falconers Association
Winifred, Montana

During the 1995 North American Wildlife and Natural Resources Conference, Michigan
State University Professor R. B. Peyton presented an in-depth examination of the American fal-
conry community (Peyton 1995 et al.). He concluded an oral presentation with comments on the
development of specialist groups of hunters and fishermen within the recreational community.
Peyton indicated that such groups have developed their own ethics and strong attitudes concerning
the stewardship of the natural resources with which they are associated. According to Peyton,
specialist groups not only accept many forms of regulation, but often lobby for more restrictive
regulation of their sport and associated resources. He stated these groups can be powerful allies for
management agencies. Conversely, when alienated, they can prove demanding, competitive or
even obstructive. Peyton continued that management agencies are beginning to realize the signifi-
cance of this specialization process and the usefulness of cooperating with groups that possess
unique skills and information. He further indicated that falconers exhibit many of the characteris-
tics of such a highly specialized recreational group and recommended that state and federal agen-
cies explore their relationships with American falconers as a small but unique group of such spe-
cialists. :

We agree that falconers are a specialized group of sportsmen adhering to the Peyton
concept. There has been a constructive and cooperative relationship between wildlife managers
and falconers throughout the last 25 years. We feel this relationship can serve as a model for both
managers and sportsmen. :

This paper provides a chronology which explores significant events in the history of this
relationship including: a description of how falconers were allowed to provide iriput to manage-
ment agencies—enabling them to develop insight into the falconers’ unique needs; how wildlife
i managers judged falconers’ proposals based on biological merit; and how this cooperative rela-
tionship resulted in increased recreational opportunities, decreased administrative burden and suc-
cessfully “partnershipped” conservation efforts, including the restoration of an endangered spe-
cies.

Falconry: Definition and Description

In order to understand the sport and the unique regulatory burdens that allow a specialist
group to undertake such activities, several key points about falconry must be understood: 1) we
define falconry as the taking of wild quarry in its natural state and habitat with trained raptors; 2) as
one of man’s oldest field sports, falconry has great historical credibility. From circa 2000 BC until
the expanded use of firearms in the seventeenth century, falconry was widely practiced and literally
was “the sport of kings.” In North America, falconry can be traced to a hawk caught at the direc-
tion of Montezuma for training by one of Cortez’s captains (Aguilar Rivera 1995). However, the
majority of the sport’s practice on this continent took place after 1920 and was virtually unregu-
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lated until the 1950s; 3) among hunting sports, falconry almost alone utilizes one form of wildlife

(raptorial birds) to pursue others (iraditional game or unprotected species). In doing so, falconry
necessitates unique regulations allowing take and possession of otherwise protected wildlife (rap-
tors); 4) falconry has been called “a special form of bird-watching” (Cade 1982). It is among the
least efficient means of hunting and its effect on game species is insignificant. The attraction to its
followers lies in the spectacle of the “chase” rather than the harvesting of animals. In this respect,
it is much like flyfishing. Similarly, as in flyfishing, knowledge of the quarry and the manufactur-
ing of one’s own equipment are significant components of its enjoyment and success. Because it is
so ineffective, falconers seek and are granted additional time in the field for their activities; 5)
because of the massive time demands and even life-style changes necessary to train and care for a
raptor successfully, falconry has been a self-limiting, slow-growth hunting activity. Regulations to
limit numbers of participants, such as license quotas or drawings, remain unnecessary; and 6) of
particular significance, regulations that falconers have proposed to management agencies reflect a
strongly held hierarchy of ethical concems including: first, the well-being of thie individual raptors
_possessed; second, the sport; and, only last, the falconer. In other words, falconers support regula-
tions designed to protect individual raptors possessed at the expense of the sport and even of the
falconers, if necessary. Current falconry regulations, as championed by the falconry community,
ensure that only individuals who demonstrate the knowledge and possess the equipment and moti-
vation to possess raptors safely are allowed to do so.

A Chronology of Falconry Regulations

Despite falconry's 4,000-year history, the intensive regulatory interaction of falconers
with U.S. wildlife agencies dates back only a quarter century. Prior to that time, federal involve-
ment with raptors was virtually nonexistent outside the Bald Eagle Act, and there were few state
falconry regulations. Those state regulations that did exist most often reflected isolated efforts of
a few motivated individuals or small clubs. By 1971, there were only 2,200 licensed falconers in
the U.S. Probably more than half of those individuals did not actively practice the sport as we have
defined it. In many states, falconry was illegal, not because it was prohibited by regulation, but
because it was not specifically allowed as a means to take game—it simply never had been consid-
ered. Of the seventeen states where the sport was not illegal, most had accepted it on faith since
there was little information available to wildlife administrators on its practice (U.S. Fish and Wild-
life Service [USFWS] 1976a). Based on a similar lack of information and experience, opposition
to the sport was widespread among private conservation organizations (Graham 1992).

In that same year (1971) the senior writer appeared on behalf of the North American
Falconers Association (NAFA) at a special session of the North American Wildlife and Natural
Resources Conference in Portland, Oregon. The purpose for NAFA's participation was to begin a
dialogue leading to consensus among falconers (users) and the various management agencies for
an appropriate set of “model” regulations to uniformly govern our sport (Camie 1971a).

That “North American” session, sponsored by the National Audubon Society, was occa-
sioned by the precipitous decline in populations of the peregrine falcon in the preceding decade.
Despite the absence of any clear evidence then as to the cause of this decline, falconers often were
blamed for it. Of particular concem to falconers was the atmosphere generated by an Audubon-
proposed moratorium on the take of any peregrines or gyrfalcons (telegram, Roland C. Clement,
Vice-President, National Audubon Society to Directors of the Canadian Wildlife Service and se-
lected state conservation agencies, October 1, 1968). The model regulations which NAFA proposed
to the 1971 Conference were very restrictive in nature (NAFA 1971a). This early attempt by
falconers to propose rules for our sport clearly reflected Peyton’s concept of ethical motivation in
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a specialized group and closely adhered to the falconers’ hierarchy of ethical concerns for the well-

being of captive raptors noted above,
As a result of that conference, the Wildlife Management Institute recommended that
NAFA present its proposed regulations to the International Association of Game, Fish and Conser-
vation Commissioners (International) meeting in Rhode Island in September of that same year
\ (Morse 1971). The proposal NAFA then presented to the International included changes solicited
from the states following our proposal at the North American (Camie 1971b, 1971¢c, NAFA 1971b).
The pattemn of cooperation between falconers and managers developed at the North American in
Portland continued during this subsequent meeting of the International. That association estab-
lished a special subcommittee of wildlife administrators and falconers to develop model regula-
- tions for state administration of falconry. The subcommittee essentially endorsed the set of regula-
tions proposed by NAFA, Cooperation between falconers and the International Association of
Game, Fish and Conservation Commissioners, at the recommendation of the Wildlife Management
Institute, thus, produced a model for uniform (albeit restrictive) regulation of falconry throughout

the United States.

Before it was possible for the states to consider implementation of this model, however,
the Migratory Bird Treaty Act was renegotiated in 1972, placing all raptorial birds, and therefore
falconry, under federal jurisdiction—a move supported by the falconry community. The federal
government suddenly was challenged to understand falconry’s impact, both on quarry popula-
tions—with which they were familiar—and on populations of raptorial birds, with which they had
little experience. This challenge was exacerbated by the ravages wrought on some raptor popula-
tions by what we now know were the metabolites of DDT.

Development of federal regulations commenced with meetings in March and May 1972.
Those meetings built on what had been, originally, the International’s special subcommittee, and
included representatives from USFWS, state agencies, National Audubon Society and NAFA (Carnie
1972a, 1972b). The regulations which had been the final product of NAFA’s International presen-
tation were reconsidered on a national, rather than individual state, basis. The new regulators
(USFWS) approached the sport within the concept of use management, appropriately controlled by
adequate regulation. Among federal biologists were those with sufficient understanding of the
sport to be able to keep the protestations of the protectionists in perspective. In the course of its
deliberations, the USFWS produced an Environmental Assessment to examine the potential impact
of the sport (USFWS 1976a). While the USFWS concluded that falconry offered no significant
threats either to quarry species or to the raptors themselves, it recognized that legalization of
falconry would impact wildlife administrators most. Additionally, falconers themselves were re-
questing regulatory activities more involved than those required for any other type of hunting.

Consistent with Peyton’s model of an ethics-motivated group and our own hierarchy of
needs for captive raptors, falconers proposed regulations that mandated passage of a test on fal-
conry, a detailed inspection of facilities and equipment, and, for novices, two years of apprentice-
ship under a previously licensed falconer before independent license could be granted. Mindful
that this proposal carried a considerable administrative burden, falconers worked with administra-
tors to develop means by which that burden could be lessened. Where examinations were pro-
posed, NAFA provided sample tests. Where facilities and equipment inspections were necessary,
NAFA provided guidelines to help with such inspections. NAFA produced generic falconry regu-
lations to facilitate state compliance with the intricacies of the proposed federal regulations. By
working with conservation organizations and wildlife administrators, falconers were able to de-
velop a set of regulations which insured both the protection of the sport and the raptors possessed.
An additional benefit was that the rigor of the falconers’ proposal aided federal regulators in as-
suaging some of the concerns of the protectionist community.

144 9 Trans. 61st No. Am. Wildl. and Natur. Resour. Conf. (1996)




Case 1:18-cv-01505-LJO-BAM Document 33-1 Filed 03/22/19 . Page 5 of 9
Federal falconry regulations were published in 1976 (USFWS 1976b) and closely re-

sembled the proposals falconers originally proffered at the 1971 meeting of the International. Within
eighteen months, 25 states had adopted falconry as a legal hunting means. With the advantage of a
national agency to establish basic standards, falconers were able to achieve several subsequent
regulatory goals. Included were federal regulations covering captive propagation of raptors and
the exemption of certain propagated raptors from provisions of the Endangered Species Act (USFWS
1983).

While we enjoyed the benefits of single-point federal negotiations, we learned that such
also had their problems. As an example, in 1972, Congress passed legislation allowing falconers to.
use depredating golden eagles that had been marked for destruction by federal animal control
agents. Federal regulations to allow such use were not promulgated until 12 years later (USFWS
1984a). Subsequent law enforcement regional autonomy within the USFWS also further diluted
that earlier “single-point” advantage.

NAFA’s policy is to support local falconers with technical information, rather than be-
coming directly involved in state issues. Because the new federal regulations required the states to
conduct the majority of the administration of the sport, the dialogue between local falconers and
state agencies increased. NAFA also encouraged falconers to approach their respective state agen-
cies to promulgate regulations dealing with some of the more unique needs of the sport or issues
not federally controlled. The result has been numerous state regulations allowing extended fal-
conry seasons, reasonable permit fees, protection from prosecution for inadvertent kills and non-
resident take of raptors.

Many early state regulations were restrictive even beyond what was requested by falcon-
ers or mandated by the federal regulations. This situation was understandable, given agency inex-

~ perience with the sport and concerns for then declining raptor populations. Some of those regula-
tions, however, reflected political rather than biological concerns or pressures from protectionists
and antihunting groups. As understanding of raptor populations and falconry has improved, many
states streamlined their regulations within the federal standards. Some still have not.

Another cause for the continuation of overly complex regulations has been a trend for
managers—having once examined and accepted falconry—to turn administration and subsequent
revision of regulations over to law enforcement personnel. The principal focus of law enforcement
has, in some cases, been the regulations themselves, rather than management of the activity or
resources involved. While falconers recognize enforcement as an essential tool of management,
there has been an inclination in some jurisdictions for the enforcement “tail” to wag the manage-
ment “dog.”

Culminating in 1984, a three-year covert investigation of the falconry community by the
USFWS Law Enforcement Division purported to uncover large-scale, profit-motivated illegal ac-
tivities by falconers. Despite early news releases to the contrary (USFWS 1984b), this “Operation
Falcon” did not produce evidence of major wrong-doing by falconers. The falconry community
subsequently was exonerated by the USFWS itself. The Service went on record as “supporting
falconry,” indicating that, in its experience, “the overwhelming majority of falconers practice their
sport in full compliance with Federal and State Regulations.” It further stated that “...most falcon-
ers are conservationists who have a deep and abiding love for the migratory bird resources” (USFWS
1989). ‘

In the long run, however, this federal law enforcement action proved to be a significant
event in the relationship between falconers and the USFWS and produced significant erosion in the
spirit of cooperation with federal authorities that had guided the production of regulations and
administration of our sport until that date (Shor 1994). As predicted by the Peyton model for
specialized groups, this highly publicized “sting” resulted in a degree of alienation in the falconry
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perceives as mutual.

Despite that eventual Service exoneration, the USFWS Law Enforcement Division ex-
plicitly cited “Operation Falcon” as the basis for an extensive revision of falconry regulations
commenced in 1985 (USFWS 1987). The regulations developed by the Law Enforcement Division
in the name of the USFWS (1987) put forth changes not only to the falconry regulations but to the
general permit procedures for all migratory birds. The proposed regulations increased prohibitions
and penalties and essentially granted judicial authority to enforcement personnel. The Service
proposed establishment of new, separate, parallel state and federal permit systems requiring a new
federal permit and fee, and mandated new reporting procedures and forms. Some portions of the
regulations which falconers had championed since 1971 were to be eliminated. Gone would be the
testing, inspection and apprenticeship programs that were in place specifically to protect birds held
in captivity.

The Law Enforcement Division proposed these regulatory changes for public comment a
half-year before a second Environmental Assessment addressing the subject and undertaken by the
USFWS Office of Migratory Bird Management was made public (USFWS 1988). That assessment
had been prepared as a “part of the decision making process in analyzing regulatory changes”
(letter, USFWS Director to International Association of Fish and Wildlife Agencies [IJAFWA] Presi-
dent, May 21 1986). It addressed the effect of falconry, including the findings of “Operation
Falcon,” over the previous 12 years of federal regulation. Its findings included that falconry was a
“small scale activity having little or no impact on raptor populations” and that “most raptor popu- .
lations have increased from lows reached during the early 1970’s.” The assessment findings for
proposed regulatory changes were that “the degree of regulation imposed by the federal regulations
governing falconry appears to be unnecessary.”

The states, with a decade of experience implementing federal regulations, already had
begun to voice concems about their unnecessary complexity and enforcement (letter, Larry R.
Gale, Director, Missouri Department of Conservation to William P. Hom, Assistant Secretary of
Interior, December 31, 1985). In 1986, the IAFWA formed a special subcommittee to re-examine
falconry regulations. In expressing his pleasure that IAFWA would be providing the USFWS with
the results of that review, the Director, USFWS wrote to its President that the IAFWA’s views
would “be carefully and thoroughly considered” (letter, Frank Dunkle to Gary T. Myers, May 21,
1986). Based on recommendations of its subcommittee (Brohn et al. 1986), the IAFWA “strongly
encouraged” the USFWS to “simplify such [regulatory] requirements to the fullest extent consis-
tent with appropriate protection of raptor populations” (IAFWA 1986). “The Association’s recom-
mendations and the [its] resolution were all but ignored by the Fish and Wildlife Service” (memo-
randum, Jack H. Berryman, Executive Vice-President, IAFWA to state governmental members,
February 11, 1988). '

The Law Enforcement Division (in the name of the USFWS) was proposing massive
increases in regulation, the Office of Migratory Bird Management was recommending decreases in
regulation and the states, through the IAFWA, were recommending simplification in regulation.

The falconry community was caught squarely in the middle.

While this series of events decreased cooperation between the federal Law Enforcement
Division and falconers, the relationship between the states and falconers had grown as a result of
10 years of interaction during the implementation phase of the federal regulations. The states, the
IAFWA and falconers collectively succeeded in blunting some of the more onerous aspects of the
proposed federal regulations (USFWS 1989). It is ironic that the above-cited USFWS support for
falconers and falconry was so explicitly stated in the preface to regulations originally intended to
“crack down” on the sport.
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Important to falconers was the fact that the states continued to agree that testing, inspec-
tions and apprenticeship prior to further licensing were significant and should be preserved. In
recognizing the necessity for these time- and labor-consuming portions of the regulations, the
states essentially had recognized the importance of the safety of captive birds and their own role in
the hierarchy of ethical concerns our group holds.

Some simplification did result from those regulatory changes and the process itself pro-
vided an opportune basis for states to further revise their own regulations, putting into effect les-
sons learned in 13 years of experience administering falconry. While a few states remain un-
changed, we see continuing progress in elimination of unnecessary control and administration.
That progress is a direct reflection of increasing understanding and cooperation between state
administrators and their local falconry communities.

Today, while the number of falconers has remained minuscule in relation to other hunt-
ers, the number of states where falconry is recognized legally has expanded to virtually the entire
nation. Opposition now is limited for the most part to those who oppose all forms of hunting. We
have created regulations respected and commended intemationally, even by the sport’s detractors
(Robinson 1991).

Falconers and Conservation

Cooperation and understanding have been the focal points of the successful regulation of
falconry. Falconers also have provided managers with their special knowledge and skills in raptor
biology. Falconers have studied, understood and loved raptors for thousands of years. In the U.S,,
the activities of falconers as advocates for raptor protection began in times when such species were
considered bountied “vermin.” .

In Idaho, long-time falconer Morlan Nelson was the major instigator for establishment of
the federal Snake River Birds of Prey Natural Area. Wisconsin falconer Robert Rosenfield, more
recently, has found, banded and studied more Cooper’s hawks than were thought to exist in that
state. While John and Frank Craighead are most famous for their work on grizzly bears, it was
falconry and their subsequent study of raptors in Michigan that excited them and led them into a
lifetime dedicated to wildlife.

The most successful marriage of wildlife professmnals and falconers for conservation
purposes undoubtedly is re-establishment of the peregrine falcon. In 1965, Joseph Hickey was
planning the first conference to study the decline in peregrine populations. He assembled all the
biologists known to him to be experts on this species. It is said that, in the final planning stages, he
asked Frances Hamerstrom, “Shouldn’t we invite some falconers to sit in on this meeting?” That
biologist (and falconer) pointed out to Professor Hickey that many of the biologists invited were
active falconers. In point of fact, 8 of the 11 presentations on North American peregrine popula-
tions delivered at that historic Madison conference were provided by falconers (Hickey 1969).

The demise of the peregrine falcon from the face of the earth, simply stated, was an
option totally unacceptable to falconers. In the early stages of the peregrine restoration project,
conceived and developed by Tom Cade of Cornell University’s Laboratory of Omithology and
aided by several other individual falconers, the techniques, vocabulary, personnel, breeding stock
and, to a large extent, the funding, originated with falconers. To date, nearly 5,000 peregrines leave
been released into the wild (Peregrine Fund 1995) and the USFWS has filed notice of intent to
delist this species under the provisions of the Endangered Species Act (USFWS 1995)

The techniques developed by falconers for breeding and hacking (releasing) peregrine
falcons now are being applied in restoration efforts involving Mauritius kestrels, aplomado fal-
cons, bald eagles, California condors and even the Hawaiian crow. The success of the peregrine
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program is a direct result of cooperation between management agencies, private foundations, edu-

cational institutions and private individuals, but, at each stage, falconers have been there with the
knowledge, motivation and specialized skills unique to their group.

Conclusions

The history of falconry regulation offers lessons to both sportsmen and wildlife adminis-
trators. While some aspects of this history are unique to falconry, most will be useful in creation or
revision of regulations for any sport. The falconers’ campaign for legal recognition and sensible

administration was facilitated by assumption of jurisdiction over raptorial birds at the federal level.
1 Falconers, at least at first, had a single agency with which to deal nationwide. Falconers were able
to participate in regulatory development from its inception and were met with open minds. This
specialized group of sportsmen responded with regulatory proposals that were reasonable, strin-
gent and biologically sound. Where their recommendations were labor consuming, falconers ac-
tively provided tangible assistance to alleviate the administrative impacts of those proposals.

After a quarter century of regulation and analysis, managers have confirmed that fal-
conry has no negative impact on game or raptorial species. Conversely, agency biologists and
managers have made use of the specialized knowledge and skills falconers possess which has
resulted in positive impacts on raptors and aided in the recovery of some populations.

Simply put, regulation and, indeed, the recognition of falconry in the United States has
been a success based on the biological merits of the sport itself and cooperation between the sports-
men and managers who were willing to allow a specialist group to participate in both the process
and the outcome. We both have come a long way in the past 25 years and look forward to similar
progress in the coming quarter century.
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