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INTRODUCTION1 

Donald Freed 

Amici Donald Freed previously owned his home (and thirty-five acres) of over three 

decades near Alma, Michigan in Gratiot County, Michigan. Mr. Freed was foreclosed 

upon when he had a remaining portion of tax due which was approximately a mere $750 

and had ballooned to a total of approximately $1,200 after the Gratiot County Treasurer 

imposed fines, fees, and compounding interest. In Mr. Freed’s case, his home was worth 

approximately $100,000, and had a total tax-and-penalty delinquency of approximately 

$1,200, which he tried to pay before the tax auction but was rejected by the County 

Treasurer’s office.  

When called, the staff of the Gratiot County Treasurer refused to act before the 

auction because Gratiot County (by its treasurer) was going to “profit” off the expected 

sale of Mr. Freed’s home and thirty-five acres of property rather than return it. Exhibit B. 

That’s the word used—profit. Gratiot County and its official(s) destroyed or kept nearly 

$98,000 of equity above and beyond the total tax-and-penalty delinquency to pay off a 

$1,200 debt. As one would expect, the actions of Gratiot County and its official(s) are and 

have been personally and financially devastating to Mr. Freed.2 His home is now owned 

by another to whom he pays rent—to stay in the home he had already paid for. 

                                                 

 
1 Pursuant to MCR 7.212(H)(3), Amicus, by counsel, states that no counsel for any party authored 

the brief in whole or in part and no counsel or a party made any monetary contribution to fund the 
preparation or submission of the brief. 

2 Mr. Freed had previously filed a lawsuit in federal court but US District Court Judge Bernard 
Friedman held that our state court system is the place to find relief but none has been provided. Freed v 
Thomas, 2018 U.S. Dist. LEXIS 190424; 2018 WL 5831013 (ED Mich, Nov. 7, 2018). 
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Lynette Hathon and Amy Jo Denkins 

Lynette Hathon and Amy Jo Denkins, as mother and daughter, are former co-

owners of a personal residence located in a lovely residential neighbor in Owosso 

(Shiawassee County), Michigan. The property, located on Michigan Avenue, was worth 

approximately $70,000. Because Shiawassee County refuses to conduct the foreclosures 

of the type which are the subject of this case, the State of Michigan has assumed such 

duties, see MCL 211.78(3)-(6). As co-owners, Ms. Hathon and Ms. Denkins had a total 

tax delinquency of approximately $5,200 (which includes the past due tax owed plus 

additional compounding interest totaling nearly 40%, fees, penalties, and costs). An 

official with the Michigan Department of Treasury (another amicus appearing in this case) 

seized full ownership of the Michigan Avenue property via the General Property Tax Act 

in the name of the State of Michigan, failed to initiate any form of condemnation 

proceedings for the excess equity, and thereafter failed to have available or undertake a 

process to return the value of the surplus equity above the total tax delinquency owed. 

The Michigan Avenue property was sold for $28,250, being far less than half its fair market 

value. The State of Michigan’s Department of Treasury and its official(s) destroyed or kept 

nearly $65,000 of equity above and beyond the total tax-and-penalty delinquency. The 

actions of the State of Michigan and its official(s) are and have been personally and 

financially devastating to Ms. Hathon and Ms. Denkins.3 

There are countless more like these three Michiganders. Each are desperately 

looking to this Court for relief. As Rafaeli currently stands, there is little likelihood of any 

                                                 

 
3 Ms. Hathon and Ms. Denkins have filed a class action lawsuit now pending in the Court of Claims 

as Hathon v State of Michigan, Court of Claims Case No. 19-000023-MZ. 
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remedy available unless this Court corrects the erroneous decision of the Court of 

Appeals. As much as this case is Mr. Rafaeli seeking relief, so too will it benefit countless 

others in similar dire circumstances. One does not simply financially recover in a few days 

after losing the largest assets in most citizens’ lifetimes. Help is desperately sought.  

ARGUMENT 

Taxed Are Paid 

Amicus Donald Freed, Lynette Hathon, Amy Jo Denkins, and Uri Rafaeli have 

suffered the same unexpected fate. Each had a small outstanding tax debt. Each had a 

large and personally important asset—real property with their home4—worth numerous 

multiples of the small debt. After seizing the property via the General Property Tax Act, 

each tax delinquency together with all costs, interest, and penalties were full paid. 

(Oakland County and her sister counties miss that point.) What is left is excess equity—

the value of the equity Freed’s, Hathon’s, Denkins’ and Rafaeli’s above and beyond the 

tax debt. It is not the governments to keep. All the taxes are and have been fully paid—

keeping more than what is legally yours is “theft.” Wayside Church v Van Buren County, 

847 F3d 812, 823 (CA 6, 2017) (KETHLEDGE, J, dissenting). 

However, Oakland County—like dozens of other counties in Michigan—saw a 

sickening opportunity at the expense of their neighbors and constituents. By attempting 

to recast the excess equity from private to public via a process it calls a foreclosure, 

Oakland County could later monetize the equity quickly (for less than its fair market value) 

                                                 

 
4 “Authors and poets alike wax philosophical about the unique value of a home, which often 

provides as much, if not more, in the way of feelings of emotion and memories as it does shelter.” Price v 
High Pointe Oil Co, Inc, 294 Mich App 42, 56; 817 NW2d 583 (2011) overturned by 493 Mich 238; 828 
NW2d 660 (2013).  
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and simply keep it. What is thought to be new was actually once old and has been 

expressly rejected. Legislatively declaring by ipse dixit that Freed’s, Hathon’s, Denkins’ 

and Rafaeli’s excess equity is now a public asset has been expressly rejected as a viable 

method of avoiding the constitutional obligation to pay just compensation. Webb’s 

Fabulous Pharmacies, Inc v Beckwith, 449 US 155, 164 (1980) (holding that a state’s 

attempt to redefine the private property as “public” violated the Takings Clause; “a State, 

by ipse dixit, may not transform private property into public property without 

compensation”); see also Loretto v Teleprompter Manhattan CATV Corp, 458 US 419, 

439 (1982) (“government does not have unlimited power to redefine property rights”). 

Nearly 135 years ago, the US Supreme Court clearly explained— 

To withhold the surplus from the owner would be to violate the Fifth Amendment 
to the Constitution and to deprive him of his property without due process of law, 
or to take his property for public use without just compensation. If he affirms the 
propriety of selling or taking more than enough of his land to pay the tax and 
penalty and interest and costs, and applies for the surplus money, he must receive 
at least that. 
 

US v Lawton, 110 US 146, 150 (1884). 

Forcing Some to Bear More 

While Oakland County and its treasurer talk about socializing losses, they are, in 

fact, using the value of owners’ equity-rich foreclosures to counterbalance the equity-poor 

foreclosures. In actually, Oakland County is ‘nationalizing’ private equity. The Takings 

Clause was designed expressly to prevent that. The purpose of the constitutional 

prohibition against the government’s taking of private property without providing just 

compensation is “to bar Government from forcing some people alone to bear public 

burdens which, in all fairness and justice, should be borne by the public as a whole.” 

Armstrong v United States, 364 US 40, 49 (1960). Using the excess equity—which is not 
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a tax under MCL 211.78a (defining tax)—from seized high dollar properties to ‘make up’ 

the unpaid taxes of lower or no value properties disproportionately concentrates the 

expense of society—as the Department of Treasury calls it, paying for ambulances, or 

police cars, or schools—on only a few persons rather than as should be bore by everyone. 

If a local government wants to fight blight, build parks, or pay for ambulances, or police 

cars, or schools, it can (and has the power to) enact a normal tax increase with a vote of 

the People. Using non-tax excess equity to boost a government’s revenue line,5 fund pet 

or governmental projects without asking for tax increases,6 or repay graft to campaign 

donors,7 is not equal burden sharing. It is theft and a backdoor tax under the guise of 

public shaming. It also seems to fall upon those who are least likely to be able legally 

challenge the treasurers for their actions. 

Coleman Provides Guidance 

Contrary to Oakland County’s position of treating each property owner as a 

deadbeat, Amicus Freed, Hathon, and Denkins have, in fact, paid their entire tax debt 

(plus interest) in full like everyone. Oakland County was paid its due amount of $8.41 

from Mr. Rafaeli. Gratiot County was paid its $1,200 from Mr. Freed, and the State of 

Michigan (and Shiawassee County) was paid its $5,200 from Ms. Hathon and Ms. 

Denkins. None are trying to avoid their prior tax obligations by seeking the return of the 

equity which is above the amount of the formerly-delinquent but now fully-paid tax. As 

Federal Judge Emmett Sullivan recognized in a similar Fifth Amendment takings 

                                                 

 
5 Sarah Alvarez, Foreclosed for the Cost of an iPhone. That’s Life In Wayne County, BRIDGE 

MAGAZINE, May 17, 2018, available at https://bit.ly/2KxtaSG 
6 Kaitlin Ryan, Alcona County Borrows From Tax Fund For Dam Repairs, THE ALPENA NEWS, Nov 

8, 2018, available at https://bit.ly/2V2UD8Q.  
7 Malachi Barrett, State Police Investigate Kalamazoo County Treasurer’s ‘Accounting 

Abnormalities’, MLIVE.COM, Jan 21, 2019 available at https://bit.ly/2Vcv5Sr 
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challenge involving property taxes and foreclosed homes in the District of Columbia, 

former property owners are not trying to nullify their property tax obligations. Coleman 

Through Bunn v Dist of Columbia, 70 F Supp 3d 58, 67 (DDC 2014). A ruling in favor of 

the property owners would not allow any property owner to avoid paying taxes. Id. Instead, 

each property owner “seeks only the surplus equity that remains after those amounts are 

paid.” Id. (emphasis added). In being awarded a takings remedy for surplus equity from 

this Court, no tax would ever be removed from the government’s coffers. Id.  

Amicus Freed, Hathon, and Denkins admittedly all have pending lawsuits 

desperately seeking a remedy under the Takings Clauses under the Michigan and US 

Constitutions. Yet, the courts are abandoning their duty in this area of law. The federal 

courts, after decrying the inequity of Michigan’s system, point to state courts to provide a 

measure of relief. E.g. Freed, supra. Yet, as of now, none are clearly or adequately 

provided. Rafaeli v Oakland County, unpublished decision of the Court of Appeals, issued 

Oct 24, 2017 (Docket No. 330696). Local municipalities point to the county treasurers, 

the treasurers point to the State and the Legislature, and the federal courts point to the 

Michigan courts, and the Court of Appeals points to the Legislature. With all the finger 

pointing, constitutional casualties like Freed, Hathon, Denkins, and Rafaeli never see any 

relief and are bounced around until there is no other place to go.  

Adding Words to Fifth Amendment 

The problem with each governments’ argument—Oakland County and its 

treasurer, the amicus counties via the MCTA, the State of Michigan via its Department of 

Treasury, and the government-backed special-interests groups—is that they are adding 

words to the Takings Clause. The Fifth Amendment prohibits that “private property be 

taken for public use without just compensation.” US Const amend V; see also Const 1963, 
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art X, §2 (similar). The Clause does not qualify or condition this bedrock obligation of 

American governments. It does not, as the Treasury Department suggests, prohibit the 

taking of private property without just compensation except if an assortment of due 

process is first provided. It does not, as the MACT suggests, prohibit the taking of private 

property without just compensation except if the counties can put that excess equity into 

better use. It does not, as the MML will suggest, prohibit the taking of private property 

without just compensation except when it will cause trouble on budget forecasting. The 

text is clear: when a government takes private property (which the excess equity 

undoubtedly is) for a public use, just compensation is unconditionally required. “‘Taking’ 

is a term of art with respect to the constitutional right to just compensation and does not 

necessarily mean the actual and total conversion of the property.” Hart v City of Detroit, 

416 Mich 488, 500; 331 NW2d 438 (1982). The scope of a taking should not be interpreted 

“in an unreasonable or narrow sense” and “should not be limited to the absolute 

conversion of property.” Thom v State Highway Comm’ner, 376 Mich 608, 613; 138 NW2d 

322 (1965).  

But, argues the treasurers, when they conduct the auction,8 they “own” the entire 

property and it is theirs to sell. The US Supreme Court has already cut off that legal two-

stepping. The Takings Clause bars local and state law from trying to avoid payment of 

just compensation by legislatively attempting to simply change the private character of 

                                                 

 
8 Most do not technically run the auction. They pay a company named Title Check LLC to do it. In 

addition to being paid substantial sums, Title Check imposes an additional ten percent buyer’s premium on 
the sale of every property, which it keeps. Title Check LLC's Standard Rules, available at https://www.tax-
sale.info/forms/Standard-Rules.pdf, at *3 (“The full purchase price consists of the final bid price plus a 
buyer’s premium of 10% of the bid price”). As such, there is no actual real expense to the counties and their 
treasurers to undertake and conduct these auctions. 
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property to public by mere legislative fiat. Webb’s Fabulous Pharmacies, supra, at 164. 

“No matter how weighty the public purpose behind” the law may be, the constitution 

“require[s] compensation.” Lucas v South Carolina Coastal Council, 505 US 1003, 1015 

(1992).  

Michigan has not had the best historical track record in this area of law. E.g. 

Poletown Neighborhood Council v Detroit, 410 Mich 616; 304 NW2d 455 (1981). But in 

recent times, the electorate has demanded better of its governments in Michigan. After 

the infamous Kelo v New London ‘pink house’ decision of the US Supreme Court, see 

e.g. Kelo Eminent Domain, INSTITUTE FOR JUSTICE, available at https://ij.org/case/kelo/, 

and even with the protections provided by Wayne County v Hathcock, 471 Mich 445; 684 

NW2d 765 (2004) overturning Poletown, takings protection has been affirmatively 

strengthen further when Ballot Proposal 4 was passed in 2007 by more than 80% of voting 

the Michigan electorate. The new provisions add additional rights to the citizenry and 

impose more limitations on the state and local governments from “nationalizing” private 

property. See Patrick J. Wright, Proposal 4: A Legal Review and Analysis, Mackinac 

Center, Oct 5, 2006, available at https://www.mackinac.org/S2006-09. Under the rule of 

common understanding, the judiciary must apply the meaning of the Takings prohibition 

that, at the time of ratification, was the most obvious to the common understanding, the 

one that reasonable minds and the great mass of the people themselves, would give it. A 

survey of opinions provides that understanding. Political and editorial leaders of all 

political stripes—from liberal to conservative—are calling this system of seizure wrong 

and for it to immediately end. Joe Barnett, Opinion: Stop Michigan Counties’ 

Unconstitutional Stealing, THE DETROIT NEWS, Feb 3, 2019, available at 
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https://bit.ly/2SpHFzz; Editorial Board, End Law That Enables Counties to Steal Property, 

THE DETROIT NEWS, Dec 15, 2018, available at https://bit.ly/2uGTvIo; Nancy Kaffer, 

Counties Shouldn’t Rely On Homeowners’ Failures, DETROIT FREE PRESS, March 8, 2019, 

available at https://bit.ly/2WJyZCT.9 Repeatedly it is suggested that the Legislature 

should be able to fix this problem. Yet, there has not been a single proposal by a treasurer 

to fix the system. Despite having years to fix this routine, treasurers and county officials 

have done nothing but simply shrugged their shoulders and kept claiming they “had” to 

keep foreclosing. And why wouldn’t they keep their heads down and march on with legal 

blinders on; they (and those around them like auctioneers, attorneys, title companies, and 

more) are enjoying a huge windfall to balance the budgets and bottom lines of their 

governments.  Sarah Alvarez, Foreclosed for the Cost of an iPhone. That’s Life In Wayne 

County, BRIDGE MAGAZINE, May 17, 2018, available at https://bit.ly/2KxtaSG; Joel Kurth, 

Foreclosures Lucrative for Wayne County, CRAIN’S BUSINESS DETROIT, June 11, 2017, 

available at https://bit.ly/2uDvZfa ($421 million collected by Wayne County). 

Threshold Issue 

Now, the MACT mentions no fewer than a dozen times that various counties and 

treasurers have been sued and have pending cases. This is true. Freed, Hathon, and 

Denkins are litigants in such actions. It is also true that they are advancing two alternate 

damages theories—that amount of the taking is the difference between the fair market 

value and the tax delinquency or alternately the difference between the artificially low 

auction price and the tax delinquency. But neither argument answers the threshold 

                                                 

 
9 And unsurprisingly, the pool of money being nabbed and collected is just too tempting for those 

in charge at the county treasurers’ offices. Christine MacDonald, Wayne County Treasurer Breaks Tax 
Auction Rules, THE DETROIT NEWS, Feb. 12, 2019, available at https://bit.ly/2X02SQm. 
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question of whether a taking has occurred in the first place. This case seeks to provide 

that answer. This Court questions whether there is a violation of the Takings Clause of 

the United States Constitution, US Const, Am V, or the Takings Clause of the Michigan 

Constitution, Const 1963, art 10, § 2, or both, by retaining proceeds from the sale of tax 

foreclosed property that exceeded the amount of the tax delinquency in accordance with 

MCL 211.78m(8)(h). Rafaeli, LLC v Oakland Co, __ Mich __; 919 NW2d 401 (Mich 2018). 

That is what this case needs, desperately, to answer. If this Court does not, the federal 

courts are going to provide it and it is going to be even more costly with imposition 

available punitive damages and attorney fees under federal civil rights laws. See Rafaeli, 

LLC v Wayne Co, 2015 WL 3522546, at *3 (E.D. Mich. June 4, 2015) (“[i]t cannot be 

denied that the concept of the state confiscating all of the equity of a citizen’s property . . 

. and selling it and keeping the entire proceeds . . . is a manifest injustice that should find 

redress under the law.”). Other states that have reviewed the question have come down 

on the side oppose of what the counties, the treasurers, and State has. In short, such 

processes are unconstitutional.  

Budgets 

Most troubling of all, MACT and its county members are essentially asking this 

Court to expressly overlook the clear constitutional violations because it will be expensive 

to correct and to budget for into the future. Such faux concerns must be rejected. As the 

US Supreme Court has noted, “time and again in Takings Clause cases, the Court had 

heard the prophecy that recognizing a just compensation claim would unduly impede the 

government's ability to act in the public interest.” Arkansas Game and Fish Comm’n v US, 

133 S Ct 511, 521 (2012). And the Supreme Court has “rejected this argument when 

deployed to urge blanket exemptions from the Fifth Amendment's instruction.” Id. When 
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correctly applying the Constitution, the sky does not fall. Michigan did not up and blow 

away when Hathcock was decided either. And it will not when ruling for the obligation to 

pay just compensation for something that was not the government’s to begin with. 

Restitution in the form of just compensation is a commonly and well-established remedy 

for when taking that which does not belong to the government. Put another way, the 

counties are like the law school example of a judgment creditor who is reversed on appeal 

and argues that they should not have to return the money previously extracted on the 

judgment because the creditor has already spent it. It makes little sense and is, frankly, 

grossly unjust. When a government wrongfully imposes an improper extraction, returning 

what was taken, with as little procedure as possible, is warranted. Nelson v Colorado, 

137 S Ct 1249, 1258 (2017). 

Common, Not Rare 

Oakland County argues in its brief that foreclosures of equity-plus properties—i.e. 

properties where the fair market value exceeds the tax delinquency—is rare. This is 

absolutely false. In the Hathon class action case, the State of Michigan (as the opt-out 

replacement treasurer) is estimated to have seized and benefitted from over 36 million 

dollars in surplus equity from eight of Michigan’s 83 counties over the past six years. 

Exhibit A. While seemingly large, such six years of takings from the opt out counties in 

Hathon amounts to a mere seven-hundreds of one single percent (0.07%) of the State’s 

annual budget. Taking the equity is devasting to every day folks like Donald Freed, 

Lynette Hathon, Amy Jo Denkins, and Uri Rafaeli, it is but a small piece of each 
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government’s budget. 10 

But the issue is far larger. 

 
Jerry Paffendorf, Profiting from Property Distress: A Letter to Governor Whitmer 

Concerning Michigan’s Predatory Tax Foreclosure & Delinquent Property Tax System, 

MEDIUM.COM, Jan 31, 2019, available at https://bit.ly/2v6Tg9u. All told, that is 188,874 

properties from a chart only showing 15 of the 83 counties. The problem and numbers 

are troubling, ongoing, and not rare.  

CONCLUSION 

 As a final and folksy final note, Amicus would suggest the circumstances here are 

similar to when someone owes you $5. When it is time to pay, the only asset your friend 

                                                 

 
10 Moreover, the counties and their treasurers fail to disclose that nearly all are covered by liability 

insurance for judgments in such cases. As such, the implied threat of municipal financial collapse will simply 
not occur.  
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has in his or her wallet is a $100 bill. The counties would suggest that because your friend 

does not have exact change at the time of payment you get to keep the $100. In reality, 

the law should impose on you the obligation to at least provide a promise and/or process 

to make change and return the balance of $95 in due course. 

RELIEF REQUESTED 

WHEREFORE, this Court is requested respectfully asks that this Honorable Court 

to provide the relief requested by Appellant Rafaeli, reverse the Court of Appeals’ 

erroneous decision, and find that just compensation is required as to the circumstances 

suffered by citizens like Donald Freed, Lynette Hathon, Amy Jo Denkins, and Uri Rafaeli. 

Date: May 8, 2019  RESPECTFULLY SUBMITTED: 

  
OUTSIDE LEGAL COUNSEL PLC 
BY PHILIP L. ELLISON (P74117) 
Attorney for Certain Amicus 
PO Box 107 · Hemlock, MI 48626 
(989) 642-0055 
(888) 398-7003 - fax 
pellison@olcplc.com 

  

  
 
**Electronic signature(s) now authorized by MCR 1.109(E)(4) 
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