IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA
SECOND APPELLATE DISTRICT
DIVISION 6
_________________________
No. B312912
_________________________
WALL, et al.,
Plaintiffs-Appellants,

CALIFORNIA COASTAL COMMISSION,
Defendant-Respondent.
_________________________
On Appeal from the Superior Court of Santa Barbara
(Case No. 19CV03464, Honorable Donna D. Geck, Judge)
_________________________
APPELLANTS’ OPENING BRIEF
_________________________
J. DAVID BREEMER, No. 215039
Pacific Legal Foundation
930 G Street
Sacramento, California 95814
Telephone: (916) 419-7111
Facsimile: (916) 419-7747
Email: JBreemer@pacificlegal.org
Attorney for Plaintiffs-Appellants
Jack Wall and Wall Family Trust

Document received by the CA 2nd District Court of Appeal.

v.

Document received by the CA 2nd District Court of Appeal.

TABLE OF CONTENTS
CERTIFICATE OF INTERESTED ENTITIES
OR PERSONS ..............................................................................2
TABLE OF CONTENTS ...................................................................3
TABLE OF AUTHORITIES .............................................................5
INTRODUCTION .............................................................................8
STATEMENT OF THE CASE ...................................................... 11
LEGAL AND FACTUAL BACKGROUND ................................... 12
I.

DENIAL OF THE PERMIT FOR LACK OF
AN ACCESS CONDITION VIOLATES
THE COASTAL ACT ........................................................... 32
A. Denial for Lack of Actual Access Violates
the Coastal Act .................................................................. 33
B. The Permit Could Not Be Conditioned or Denied
Under the Coastal Act for Lack of a $5,000 Fee .............. 35

II. EVEN IF THE COASTAL ACT ALLOWS
ACCESS CONDITIONS AS A GENERAL
MATTER, DENIAL OF THE PERMIT IN
THIS CASE FOR LACK OF ACCESS IS
UNCONSTITUTIONAL ...................................................... 42
A. The Unconstitutional Conditions Doctrine ...................... 44
B. The Denial of the Walls’ Permit for Lack of
Actual Public Access Violates Nollan and Dolan ............ 47
III. THE LOWER COURT’S REMAND FOR IMPOSITION
OF A $5,000 IN-LIEU FEE WAS ERRONEOUS
BECAUSE THE FEE ALSO VIOLATES THE
UNCONSTITUTIONAL CONDITIONS DOCTRINE ....... 51
A. The Fee Violates Nollan and Dolan ................................. 52

3

Document received by the CA 2nd District Court of Appeal.

ARGUMENT .................................................................................. 32

B. The Fee Violates the Pre-Nollan and Dolan
“Reasonable Relationship” Test ........................................ 55
CONCLUSION ............................................................................... 58
CERTIFICATE OF COMPLIANCE .............................................. 59

4

Document received by the CA 2nd District Court of Appeal.

DECLARATION OF SERVICE ..................................................... 60

TABLE OF AUTHORITIES
Cases
Alliance for Responsible Planning v. Taylor,
278 Cal. Rptr. 3d 376 (2021) .................................................... 53
Associated Home Builders v. City of Walnut Creek,
4 Cal. 3d 633 (1971) .................................................................. 47
Association for Retarded Citizens v.
Department of Developmental Servs.,
38 Cal. 3d 384 (1985) ................................................................ 40

Cedar Point Nursery v. Hassid,
141 S. Ct. 2063 (2021) .......................................................... 53-54
City of Carmel-by-the-Sea v. Board of Supervisors,
71 Cal. App. 3d 84 (1977) ......................................................... 33
Delaney v. Superior Court,
50 Cal. 3d 785 (1990) ................................................................ 39
Dolan v. City of Tigard,
512 U.S. 374 (1994) ............................................ 42, 44-46, 49, 51
Ehrlich v. City of Culver City,
12 Cal. 4th 854 (1996) .......................................................... 46-47
Hollister Ranch Owners Association v. Becerra,
No. CV 20-00453, 2020 WL 5047903
(C.D. Cal. May 18, 2020)...................................................... 13-14
Koontz v. St. Johns River Water Management Dist.,
570 U.S. 595 (2013) ....................................... 10, 43, 45-46, 50-51
Lechuza Villas West v. California Coastal Comm’n,
60 Cal. App. 4th 218 (1997) ...................................................... 14
Liberty v. California Coastal Comm’n,
113 Cal. App. 3d 491 (1980) ..................................................... 56

5

Document received by the CA 2nd District Court of Appeal.

Burke v. California Coastal Comm’n,
168 Cal. App. 4th 1098 (2008) .................................................. 34

Lindborg-Dahl Investors, Inc. v. City of Garden Grove,
179 Cal. App. 3d 956 (1986) ..................................................... 33
McAllister v. County of Monterey,
147 Cal. App. 4th 253 (2007) .................................................... 13
Nollan v. California Coastal Comm’n,
483 U.S. 825 (1987) ............................................ 42, 44-45, 49, 55
Penn Central Transp. Co. v. City of New York,
438 U.S. 104 (1978) ................................................................... 53
People v. Arias,
45 Cal. 4th 169 (2008) ............................................................... 39

San Remo Hotel L.P. v. City & County of San Francisco,
27 Cal. 4th 643 (2002) ......................................................... 47, 55
Schneider v. California Coastal Comm’n,
140 Cal. App. 4th 1339 (2006) .................................................. 40
Security National Guaranty, Inc. v.
California Coastal Comm’n,
159 Cal. App. 4th 402 (2008) ............................................... 40-41
Surfside Colony, Ltd. v. California Coastal Comm’n,
226 Cal. App. 3d 1260 (1991) ................................................... 46
Village Communities, LLC v. County of San Diego,
No. 3:20-cv-01896-BEN-DEB, 2021 WL 369543
(S.D. Cal. Feb. 3, 2021) ........................................................ 52-53
Woods v. Young,
53 Cal. 3d 315 (1991) ................................................................ 39

6

Document received by the CA 2nd District Court of Appeal.

Remmenga v. California Coastal Comm’n,
163 Cal. App. 3d 623 (1985) ................................... 14, 34, 40, 57

Statutes
7 U.S.C. § 136g(a)(1)(A) ................................................................. 54
16 U.S.C. § 823b(a) ........................................................................ 54
21 U.S.C. § 374(a)(1) ...................................................................... 54
42 U.S.C. § 2201(o) ......................................................................... 54
Pub. Res. Code § 30000, et seq....................................................... 12
Pub. Res. Code § 30519(a) ............................................................. 12
Pub. Res. Code § 30600(a) ............................................................. 12
Pub. Res. Code § 30603(c) ......................................................... 21-22
Pub. Res. Code § 30610.3(e) ..................................... 9, 17-18, 36, 38
Pub. Res. Code § 30610.8 ............................................... 14-15, 18-19
Pub. Res. Code § 30610.8(a) .......................................................... 15
Pub. Res. Code § 30610.8(b) .................................................... 37, 56

7

Document received by the CA 2nd District Court of Appeal.

Pub. Res. Code § 30610.3 ...................................................... 9, 14-18

INTRODUCTION
This case arises from the California Coastal Commission’s
(Commission) unlawful and unconstitutional denial of a permit for
a small family pool and spa on a residentially developed parcel at
Hollister Ranch (Ranch), Santa Barbara County. Appellants Jack
Wall and the Wall Family Trust (Walls) own a large parcel of land
that was residentially developed by a prior owner decades ago.

quarters of a mile from the beach, id., surrounded by private land
and not viewable or accessible from any public road or area. AR at
61. In 2018, the Walls applied to build a small family pool and spa
next to their home. Id. at 3.
The Commission denied the permit because the Walls did
not grant public beach access at the Ranch as part of their pool
project. AR at 11. After the denial, the Walls sought a writ of
mandamus under Code of Civil Procedure (CCP) Section 1094.5 to
overturn the Commission’s decision. They asserted that the denial
of the pool permit for failure to provide public access at the Ranch
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Administrative Record (AR) at 3. The lot is more than three-

was illegal under the Coastal Act and unconstitutional because
there is no connection between the impact of their pool and public
beach access that would justify an access condition.
The Superior Court recently granted in part and denied in
part the writ of mandate. The court rejected the Walls’ Coastal Act
and constitutional claims. Clerk’s Transcript (CT) at 44-57. It
nevertheless remanded the permit issue to the Commission, with

Walls pay a $5,000 in-lieu (of public access) fee. CT at 59.
Neither the Commission’s nor trial court’s decision is correct.
Under the controlling Coastal Act provision, Pub. Res. Code
§ 30610.3, no public access condition—whether in the form of
actual public access or an in-lieu fee—is authorized for a minor
addition (like the pool) to a previously developed lot. Pub. Res.
Code § 30610.3(e).

9
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instructions to approve the permit subject to condition that the

Moreover, in this case, imposition of a public access condition
violates the unconstitutional conditions doctrine. That doctrine
forbids the government from demanding permit conditions that
are unrelated or disproportionate to the impact of a development,
and from denying a permit because the applicant will not submit
to such a condition. See Koontz v. St. Johns River Water
Management Dist., 570 U.S. 595, 604-06 (2013). The Walls’ pool

unviewable, developed parcel located almost a mile from the
coastline, has no impact on public beach access, and the
Commission found no such impact. CT at 58-59 (“There is nothing
in the AR which otherwise suggests that the Project itself would or
could impede public access[.]”). Therefore, a denial of the permit
for lack of an access condition is unconstitutional. Id.
Ultimately, it appears that the agency’s treatment of the
Walls was driven more by its hostility towards Hollister Ranch
than by the law or facts. But the Wall family cannot be made to
pay for the sins of other past, or future, Ranch property owners.
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and spa project, which is planned on a private, publicly

The only permit before the Commission was a permit for one pool
and spa for one family. Regardless of its policy differences with the
Ranch, the Commission lacks authority to require an access
condition or deny the permit for lack of one. The Court should
grant a writ ordering the Commission to approve the permit
without any such condition.
STATEMENT OF THE CASE

arising under Code of Civil Procedure Section 1094.5. The
Commission made a final decision denying the Walls a permit on
May 9, 2019. On or about July 3, 2019, the Walls filed a Verified
Petition for Writ of Administrative Mandate, asserting that the
Commission’s decision was (1) not in accordance with law and
(2) an abuse of discretion.
On June 4, 2021, the Superior Court for the County of Santa
Barbara adopted a final decision remanding the Walls’ permit
application to the Commission. CT at 59. In so doing, it ordered the
agency to “require payment of the $5,000 in-lieu fee . . . as a
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As noted above, this is an administrative mandamus action

condition for approval of the Project” unless the agency found
(based on record evidence) that denial of the permit was warranted
on other grounds (i.e., grounds distinct from the in-lieu fee issue).
Id. This decision disposed of all of the Walls’ claims, and the Walls
timey appealed on June 8, 2021.
LEGAL AND FACTUAL BACKGROUND
The General Coastal Act Permitting Scheme

et seq., property owners must generally secure a Coastal
Development Permit (CDP) before building in the coastal zone, an
area which includes Hollister Ranch. Pub. Res. Code § 30600(a).
The Coastal Act delegates primary authority for the issuance of
most CDP’s to local governments that have adopted a Local
Coastal Program (LCP) certified by the Commission. Pub. Res.
Code § 30519(a). When a local government has adopted a certified
LCP, as is the case in Santa Barbara County, coastal development
permit applicants like the Walls are required to submit their CDP
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Under the California Coastal Act, Pub. Res. Code § 30000,

applications to the County and the County makes the initial
permit decision.
In some circumstances, the Coastal Commissioners can
appeal a county’s final permit decision to the Commission. When
this occurs, the Commission will subsequently decide whether to
accept appellate jurisdiction; a process called a “substantial issue”
determination. If the appeal is confirmed, the agency then reviews

applicable Coastal Act and LCP rules. AR at 211; see generally
McAllister v. County of Monterey, 147 Cal. App. 4th 253, 273-74
(2007).
Hollister Ranch
Hollister Ranch is a 14,500-acre area of property located just
south of Point Conception. Originally a large cattle ranch, the
Ranch was subdivided in the early 1970’s into approximately 135
100-acre+ agriculturally zoned parcels, and some common areas,
while remaining a working cattle ranch. AR at 213-14. See
generally Hollister Ranch Owners Association v. Becerra, No. CV
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the underlying permit application on a de novo basis, applying the

20-00453, 2020 WL 5047903, at *1-2 (C.D. Cal. May 18, 2020). A
number of the Ranch parcels are now developed with a home (only
one home is allowed within a two-acre building envelope on each
100-acre parcel) and accessory structures (like stables). But many
remain vacant. AR at 3.
The Pacific Ocean lies along the southwestern boundary of
the Ranch. While the state owns the (wet) beach areas lying

California Coastal Comm’n, 60 Cal. App. 4th 218, 235 (1997), the
dry shorelands lying inland of the mean high-water mark are
private property. There is no public road or public area in the
Ranch. AR at 76; Remmenga v. California Coastal Comm’n, 163
Cal. App. 3d 623, 626 (1985).
The Ranch is subject to some special permitting rules that
supplement the general Coastal Act permitting scheme described
above. Pub. Res. Code §§ 30610.3, 30610.8. These rules originate
from a 1970’s-era controversy between a few Ranch owners and the
State of California regarding the state’s attempts to obtain public
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seaward of the mean high-water mark, Lechuza Villas West v.

access on private property, without just compensation. Pub. Res.
Code § 30610.8(a); AR at 293:11-15. In the late 1970’s, the state
legislature amended the Coastal Act to address Ranch access
issues, id.; AR at 214, by creating a program for payment of in-lieu
public access fees for development of vacant Ranch lots. AR at 3-4;
see Pub. Res. Code § 30610.3. However, disputes arose over the
method for calculating the amount of the in-lieu fees mandated by

avoid delays, the legislature amended the Act again, adding Public
Resources Code Section 30610.8, which fixed the amount of the inlieu access fees in Section 30610.3 at $5,000. AR at 215, 218.
These Coastal Act provisions remained unchanged until
January 1, 2020. In fall of 2019, the state legislature amended
Sections 30610.3 and 30610.8 by passing Assembly Bill 1680.
Among other changes, this action increased the amount of the inlieu access fee in Section 30610.8 from $5,000 to $33,000. The 2019
amendments are not applicable here, however, because the
Commission decided the Walls’ permit under the former version of
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Public Resources Code Section 30610.3. To settle the dispute, and

the statute. The controlling version is therefore set out below and
is referenced throughout the Administrative Record. See AR at 79.
Public Resources Code Section 30610.3 and Section
30610.8: Framework for In-Lieu Fees on Some Ranch
Parcels
The former version of Public Resources Code Section 30610.3

(a) Whenever the Commission determines (1) that
public access opportunities through an existing
subdivided area, which has less than 75 percent of the
subdivided lots built upon, or an area proposed to be
subdivided are not adequate to meet the public access
requirements of this division and (2) that individual
owners of vacant lots in those areas do not have the
legal authority to comply with public access
requirements as a condition of securing a coastal
development permit for the reason that some other
person or persons has legal authority, the Commission
shall implement public access requirements as
provided in this section.
(b) The Commission, on its own motion or at the
request of an affected property owner, shall identify an
area as meeting the criteria specified in subdivision
(a).[ 1] After an area has been identified, the
Commission shall, after appropriate public hearings
adopt a specific public access program for the area and
The Commission designated the Ranch as an area subject to
Section 30610.3 in the early 1980’s. AR at 214.
1
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states:

(c) The State Coastal Conservancy shall be
authorized to expend funds when appropriated from
the Coastal Access Account for the purchase of land
and view easements and to pay for any development
needed to carry out the public access program specified
in subdivision (a). Not more than 5 percent of the
amount of funds necessary to carry out each public
access program may be provided as a grant to the State
Coastal Conservancy for its administration incurred in
carrying out the access program.
(d) The State Coastal Conservancy may enter into
any agreement it deems necessary and appropriate
with any state or local public agency or with a private
association authorized to perform those functions for
the operation and maintenance of any access facilities
acquired or developed pursuant to this section.
(e) Every person receiving a coastal development
permit or a certificate of exemption for development on
any vacant lot within an area designated pursuant to
this section shall, prior to the commencement of
construction, pay to the commission, for deposit in the
Coastal Access Account, an “in-lieu” public access fee.
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shall request that the State Coastal Conservancy,
established pursuant to Division 21 (commencing with
Section 31000), implement the program. The access
program shall include, but not be limited to, the
identification of specific land areas and view corridors
to be used for public access, any facilities or other
development deemed appropriate, the commission’s
recommendations regarding the manner in which
public access will be managed, and the types of
permitted public uses. The State Coastal Conservancy
shall, pursuant to its authority, implement the public
access program.

AR at 217-18.
The former version of Section 30610.8 states:
(a) The Legislature hereby finds and declares that
a dispute exists at the Hollister Ranch in Santa
Barbara County with respect to the implementation of
public access policies of this division and that it is in
the interest of the state and the property owners at the
Hollister Ranch to resolve this dispute in an
expeditious manner. The Legislature further finds and
declares that public access should be provided in a
timely manner and that in order to achieve this goal,
while permitting property owners to commence
construction, the provisions of this section are
necessary to promote the public’s welfare.
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The amount of each fee shall be determined by
dividing the cost of acquiring the specified lands and
view easements by the total number of lots within the
identified area. The proportion of acquisition cost that
can be allocated to lots built upon pursuant to permits
that were not subject to public access conditions under
this division or the California Coastal Zone
Conservation Act of 1972 (former Division 18
(commencing with Section 27000)) shall be paid from
the Coastal Access Account. An “in-lieu” public access
fee may be in the form of an appropriate dedication, in
which event the lots to which the dedication can be
credited shall not be counted toward the total number
of lots used in arriving at the “in-lieu” public access fee
share for each remaining lot.

(b) For purposes of Section 30610.3 and with
respect to the Hollister Ranch public access program,
the in-lieu fee shall be five thousand dollars ($5,000)
for each permit. Upon payment by the applicant for a
coastal development permit of this in-lieu fee to the
State Coastal Conservancy for use in implementing
the public access program, the applicant may
immediately commence construction if the other
conditions of the coastal development permit, if any,
have been met. No condition may be added to a coastal
development permit that was issued prior to the
effective date of this section for any development at the
Hollister Ranch.

Santa Barbara County’s certified LCP includes rules for
Ranch permits that generally mirror Section 30610.3 and Section
30610.8. For instance, Santa Barbara County Land Use Plan
Policy 2-15 states:
The County shall not issue permits for non-exempt
development on the Hollister Ranch unless the
Coastal Commission certifies that the requirements of
PRC Section 30610.3 have been met by each applicant
or that the Commission finds that access is otherwise
provided in a manner consistent with the access
policies of the Coastal Act.
AR at 219.
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AR at 218-19.

The Gaviota Coast Plan Development Standard REC-3
(Hollister Ranch Public Access) part of the LCP further states:
In order to mitigate for the potential impacts to public
access from the development of Hollister Ranch, a fee
consistent with Section 30610.8 of the California
Public Resources Code shall be required as a condition
of each coastal development permit issued for
development in Hollister Ranch.
Id.

The Walls own a residentially developed 101.95-acre parcel
in Hollister Ranch. The property is designated as Santa Barbara
County Assessor Parcel No. 083-670-011 and as Hollister Ranch
Parcel No. 36. AR at 213. The parcel is not near the beach. It is
located about three-quarters of a mile inland from the Pacific
shoreline. AR at 153.
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The Wall Property and Initial Permit Process

In 1992, the former owner of the parcel applied for a permit
for a well and septic system in anticipation of residential
development. AR at 157. As the Walls informed the Commission,
a $5,000 in-lieu fee was paid in July 1992 by the owner of the
property at the time. Id. In any case, the County granted the first
residential development permit and that approval was not
appealed to the Commission. AR at 179. It therefore became final
by operation of law. Pub. Res. Code § 30603(c) (A local coastal
permit decision “shall become final at the close of business on the
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000088

10th working day from the date of receipt by the commission of the
notice of the local government’s final action, unless an appeal is
submitted within that time.”). In 2002, the County granted a
permit for construction of a house and guest house. AR at 157. That
permit was not appealed to the Commission, and it soon became
final by operation of law. Pub. Res. Code § 30603(c). In 2010, the
County granted a permit for a barn. That permit was not appealed

Res. Code § 30603(c). In reviewing the current application for a
pool and spa, the County found that “[t]he subject property and
development on the property is in compliance with all laws, rules
and regulations pertaining to zoning uses, subdivisions, setbacks
and any other applicable provisions . . . and any applicable zoning
violation enforcement fees and processing fees have been paid.” AR
at 61. This finding was not appealed by the Commission.
In 2018, the Walls applied to the County to build a 60 ft. by
16 ft. swimming pool, with a detached 8 ft. by 12 ft. in-ground spa.
The Walls’ proposed pool and spa was designed for family get-
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to the Commission and it too became final by operation of law. Pub

togethers and would be located adjacent to the existing residence

000087
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on the southwestern side. AR at 86, 110-11.

coastal development permit for the pool and spa, finding it was
consistent with the County’s LCP. CT at 55-72. In so doing, the
County did not require the Walls to pay a public access in-lieu fee.

24

Document received by the CA 2nd District Court of Appeal.

On November 15, 2018, Santa Barbara County approved a

On December 18, 2018, members of the Commission
appealed the County’s approval of the Wall permit to the
Commission. The basis of the appeal was that the pool permit was
potentially inconsistent with Coastal Act public beach access
policies. AR at 162-78. The Commission’s appeal did not raise any
other issues. AR at 176. On February 7, 2019, the Commission
found the access concerns raised a “substantial issue” justifying

application. AR at 206.
The Commission staff subsequently issued a report and
recommendation relating to de novo review of the Walls’ pool
application. AR at 208-24. In its report, the staff recommended
that the Commission approve the Walls’ pool permit on the
condition that the Walls pay the $5,000 in-lieu fee in Public
Resources Code Section 30610.8. 2 AR at 211-12.

2

AR at 215; 221.
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the agency in asserting appellate jurisdiction over the Walls’ pool

The Commission’s Final Decision and Findings
On May 9, 2019, the Commission held a public hearing on
its de novo review of the Walls’ pool proposal. AR at 208, 287. At
that time, the Commission considered the staff recommendation
that the permit be approved subject to a $5,000 public access inlieu fee. The Commission also considered testimony from the
Gaviota Coastal Trail Alliance, a group of Santa Barbara County

staff-recommended $5,000 in-lieu fee and to deny the Wall permit
outright unless and until actual public access was offered at the
Ranch. AR at 291-92.
At the close of the May 9, 2019, hearing, the Commissioners
rejected the staff’s recommendation of permit approval subject to
a $5,000 in-lieu public access fee. One Commissioner declared that
such a fee was “not realistic.” Id. at 294:10-12. She complained that
“they”—apparently referring to Ranch owners—had not provided
actual public access at the Ranch, and asserted that the agency
was “free to do whatever we needed to do” to get public access in
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coastal activists. The Alliance urged the Commission to ignore the

the Ranch. AR at 294:3. A second Commissioner concurred, stating
that “money is not the same as access . . . [p]articularly this amount
of money and this access for this property[.]” AR at 294:23-24
(emphasis added).
A third Commissioner similarly stated that obtaining actual
“public access to this amazing resource and area has primacy over

[T]he Commission is signaling we believe that it is the
essential elements of the Coastal Act that apply in this
particular case[, w]hich is that the people of the State
of California have access, must have access as part of
the exchange between those whom must come to us,
and request permits . . . .
AR at 295:1-4 (emphasis added). A fourth Commissioner agreed
that the Commission “can’t be continuing to approve [Ranch]
project[]” permits without actual public access. Id. at 295:15-16.
Ultimately, the Commission denied the Walls’ pool permit as
inconsistent with Coastal Act and LCP public access provisions. In
findings explaining the agency’s rejection of the $5,000 in-lieu fee

27

Document received by the CA 2nd District Court of Appeal.

in lieu fees.” Id. at 295:6-7. She summarized:

option for approval, the Commission 3 emphasized that Public
Resources Code Section 30610.8 “states that actual public access
should be provided in a timely manner.” AR at 11 (emphasis

even if the in-lieu fee had been paid in this case, LUP
Policy 2-15 prohibits issuance of CDP’s for
development at Hollister Ranch unless the
Commission certifies that the requirements of Coastal
Act Section 30610.3 have been met by each applicant
or that the Commission finds that access is otherwise
provided in a manner consistent with the access
policies of the Coastal Act.
AR at 11. Noting that “[i]n-lieu fees have not led to any actual
coastal access in Hollister Ranch,” id. (emphasis added), the
Commission concluded that denial was warranted:
Because public access and public recreational
opportunities have not been provided at Hollister
Ranch in the manner called for by the Coastal Act and
LCP, and are not proposed to be provided concurrently
with new development in this case, the requirements
of Coastal Act Section 30610.3 have not been met, nor

The Commission adopted revised findings four months after its
May 9, 2019, decision and two months after the Walls filed their
Petition for Writ of Mandate.

3
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added). The agency then found that

has access otherwise been provided in a manner
consistent with the access policies of the Coastal Act.
AR at 11 (emphasis added; footnote omitted).
In reaching this decision, the Commission made no finding
that the Walls’ pool project interferes with, or harms, public beach
access or the state’s ability to lawfully secure it in the future. It
made no finding that requiring public access as a permit condition

pool project.
The Trial Court Decision
On or about July 3, 2019, the Walls filed a Verified Petition
for

Writ

of

Administrative

Mandate,

asserting

that

the

Commission’s decision was not in accordance with law and an
abuse of discretion.
In

the

ensuing

Superior

Court

proceedings,

the

Commission’s attorneys argued that the Commission did not deny
the Walls’ permit due to a failure to provide actual access, but
because the Walls did not pay the $5,000 fee in Section 30610.8—
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is related, reasonable, and proportionate to the impact of the Walls’

the same fee the Commission had rejected as a condition of
approval at the Walls’ administrative hearing. AR at 287-96.
On June 4, 2021, the Superior Court for the County of Santa
Barbara adopted a final decision. CT at 59. In its decision, the
Superior Court seemed to accept the Commission’s post-hoc
recharacterization of its administrative action, focusing on the
legality of the permit denial on the purported basis that the Walls

an in-lieu public access fee was consistent with the Coastal Act and
Constitution in this case. CT at 48-57. However, it then held that
denial of the permit was unlawful because the permit should have
been approved subject to a $5,000 in-lieu fee condition that
provided the Walls with a chance to pay it. CT at 57 (“[T]he court
concludes that the Commission failed to proceed in the manner
required by law by denying the Project CDP on the grounds of
failing to pay the $5,000 in-lieu fee . . . without conditioning
approval upon payment of that fee or otherwise providing
petitioners the opportunity to pay that fee.”).
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did not pay a $5,000 in-lieu fee. The court held that imposition of

The Superior Court subsequently observed that the
Commission appeared to deny the permit due to the Walls’ failure
to provide actual access at the Ranch, but that such a condition
was an “impossibility” for the Walls. CT at 58-59. Expressing some
uncertainty about these issues, id. 58-69, the court ultimately
remanded the Walls’ permit to the Commission for additional
review. In so doing, it instructed the Commission to “require

to the Project CDP as a condition for approval,” CT at 59, unless
the agency found other, independent and factually supported
grounds for denial.
The Superior Court decision disposed of all causes of action
in the Walls’ Petition, and the Walls timely appealed on June 8,
2021.
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payment of the $5,000 in-lieu fee of former section 30610.8 relating

ARGUMENT
I.
DENIAL OF THE PERMIT FOR LACK OF AN
ACCESS CONDITION VIOLATES THE COASTAL ACT
Regardless of how the Commission attempts to spin its
decision after-the-fact, the record demonstrates that the agency
denied the Walls’ permit because they had not guaranteed actual

294-95. The Commission did not deny the permit because the
Walls had not or would not pay a $5,000 in-lieu fee. The
Commission staff recommended such a fee, and at the time, the
Walls did not object to that solution. AR at 157. The
Commissioners rejected the in-lieu fee option. AR at 11; AR at
294:23-24 (“[M]oney is not the same as access. Particularly this
amount of money and this access for this property . . . .”); id. at
294:10 (a $5,000 fee is not “realistic”), because they wanted actual
public access to the Ranch as the price of a permit. AR at 295:2-4
(“[T]the people of the State of California . . . must have [actual]
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public access or recreational opportunities at the Ranch. AR at 11,

access as part of the exchange between those whom must come to
us, and request permits . . . .”). 4
It is the actual access condition and related permit denial
that give rise to this dispute. Nevertheless, the legality of the
$5,000 in-lieu fee in former Public Resources Code Section 30610.8
is also in dispute here because the trial court concluded that, on
remand, the Commission could and should approve the permit

outcome. The Coastal Act does not allow any type of public access
condition on the Walls’ pool permit due to the nature of the project
and the property on which it is proposed.
A.

Denial for Lack of Actual Access Violates
the Coastal Act

The entire point of the legislature’s enactment of the $5,000
in-lieu fee requirement in Sections 30610.3 and 30610.8 was to
settle disputes about whether the state could demand actual public
The Commissioners’ statements constitute relevant evidence for
purposes of interpreting and reviewing the agency’s findings.
Lindborg-Dahl Investors, Inc. v. City of Garden Grove, 179 Cal.
App. 3d 956, 963 n.9 (1986); City of Carmel-by-the-Sea v. Board of
Supervisors, 71 Cal. App. 3d 84, 92 (1977).

4
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subject to that in-lieu fee. CT at 51, 59. This is an improper

access at the Ranch when authorizing development. AR at 3. The
legislature made a deliberate choice to abandon demands for
actual public access that stymied both development and access by
requiring in-lieu fees it believed would allow more timely
construction and progress toward access. Remmenga, 163 Cal.
App. 3d at 626 n.1 (“Section 30610.3 provides for fees in lieu of
dedication of right of way to the beach.”).

decades-old legislative trade-off in Sections 30610.3 and Section
30510.8 by requiring actual access from the Walls or other Ranch
permit applicants. Burke v. California Coastal Comm’n, 168 Cal.
App. 4th 1098, 1109 (2008) (concluding that a Coastal Act
provision exempting coastal boundary settlements from the
Commission’s review deprived the agency of power to deny a fence
that was in a boundary settlement). At most, the Coastal Act
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The Commission cannot unilaterally override the four

authorizes in-lieu public access fees for certain Ranch development
permits. 5 Pub. Res. Code § 30610.3(e).
Since the Coastal Act does not authorize actual access
conditions on Ranch development, and in fact abandoned them
with enactment of the in-lieu fee scheme in Sections 30610.3 and
Section 30610.8, the denial of the Walls’ permit on the basis that
they did not provide “public access and recreational opportunities”

B.

The Permit Could Not Be Conditioned or
Denied Under the Coastal Act for Lack of a
$5,000 Fee

Of course, the Commission bizarrely claimed below that its
permit decision was about requiring the $5,000 in-lieu fee in
Section 30610.8. 6 CT at 50. While this view is plainly at odds with

That the Coastal Act authorizes in-lieu fees on some Ranch
development permits does not answer the question of whether a
fee demand is constitutional as-applied to particular
circumstances. That is a different issue that is discussed more
thoroughly in following sections.

5

In the proceedings below, the Commission also made a few noises
about potential lack of in-lieu fees with the original permits for the
development on the Walls’ lot that occurred decades ago. But the
record shows that the Commission did not deny the permit based

6
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was not in accordance with law.

the record, AR at 11, 287-96, the Superior Court seemed to buy the
Commission’s revisionist view of its decision’s rationale to some
degree, concluding that the $5,000 fee could and should be imposed
as a condition of approval on remand. CT at 59.
This was error. Although Sections 30610.3 and 30610.8
authorize in-lieu fees for certain Ranch development, the statute
does not authorize a fee on the Walls’ minor development to a

The controlling Coastal Act provision, Public Resources Code
Section 30610.3(e), states:
Every person receiving a coastal development permit
or a certificate of exemption for development on any
vacant lot within an area designated pursuant to this
section shall, prior to the commencement of
construction, pay to the commission, for deposit in the
Coastal Access Account, an “in-lieu” public access fee.
Pub. Res. Code § 30610.3(e). The later-enacted Section 30610.8(b),
set the amount of the in-lieu fee referenced in Section 30610.8 at

on objection to the terms of prior (and long-final) permits, failing
to mention the issue once in the critical portion of its written
findings, AR at 11, or in discussion and consideration at the Walls’
hearing. AR at 287-96.

36

Document received by the CA 2nd District Court of Appeal.

previously developed, non-vacant lot.

$5,000. These Coastal Act provisions conferred authority on the
Commission to impose a $5,000 in-lieu public access fee on coastal
development permits for development of “vacant” Ranch lots.
Section 30610.3(e).
The Commission proposes a broader reading. It claims the
in-lieu fee in Section 30610.8 applies to every development permit
at the Ranch, whether for development of a vacant lot, or for

30610.8(b), which states:
For purposes of Section 30610.3 and with respect to
the Hollister Ranch public access program, the in-lieu
fee shall be five thousand dollars ($5,000) for each
permit.
Focusing on the final portion of Section 30610.8(b)—“for each
permit”—the Commission argues that there is no “vacant lot”
limitation on the $5,000 in-lieu fee requirement in Section 30610.8.
This is untenable.
At the outset, it is important to recognize that Section
30610.8(b) cannot be read or applied without reference to Section
30610.3. As the Commission concedes, Section 30610.8 “carries
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improvements to a previously developed lot. It points to Section

out[] Section 30610.3” and “the requirements of the two provisions
are read together.” AR at 11 n.1. When one applies that joint
reading, the obvious and natural interpretation of the statute is
that Section 30610.8(b) provides an amount ($5,000) for the
monetarily undefined in-lieu fee requirement in Section 30610.3(e)
for “vacant lots.”
The words “each permit” do not change this conclusion.

30610.3. AR at 11 n.1. When one looks back to Section 30610.3(e),
one immediately notices that it too uses the term “permit.” But it
does so only to refer to a particular class, namely, a “permit . . . for
development on any vacant lot.” Given this context, the phrase
“each permit” in 30601.8(b) simply relates back to, and is
shorthand for, a “permit . . . for development on any vacant lot.”
Pub. Res. Code § 30610.3(e) (emphasis added).
To construe Section 30610.8(b) to require a $5,000 in-lieu fee
for all permits, as the Commission urges, one must ignore the
language and context in Section 30610.3. This is contrary to the
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Again, those terms must be construed through the lens of Section

explicit legislative directive that Section 30610.8 operates “for
purposes of Section 30610.3”—purposes which include an in-lieu
fee for “vacant lots.” Moreover, under the Commission contratextual reading, the “vacant lot” qualification in Section 30610.3(e)
is rendered superfluous, contrary to basic statutory construction
rules. People v. Arias, 45 Cal. 4th 169, 180 (2008) (“[A] construction
that renders a word surplusage should be avoided.” (quoting

when Section 30610.8(b) is read as a provision that simply sets a
specific dollar amount for the previously adopted requirement of
an in-lieu fee for “permit[s] . . . for development on any vacant lot,”
that that the statutory provisions work in harmony. Woods v.
Young, 53 Cal. 3d 315, 323 (1991) (statutory ambiguities can “be
resolved by examining the context in which the language appears
and adopting the construction which best serves to harmonize the
statute internally and with related statutes”).
Section 30610.8 was intended to establish a fixed amount
for the in-lieu fee requirement applicable to “development of
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Delaney v. Superior Court, 50 Cal. 3d 785, 799 (1990))). It is only

vacant lots”—nothing more. The goal was to impose a one-time inlieu fee when a Ranch parcel is converted from an open, natural
lot, into a developed, fenced one that (in the legislature’s view)
might impede future public access. The only appellate court to
consider the issue, the Remmenga court, adopted this conclusion,
characterizing Section 30610.8 as a per-lot fee, rather than as a
per-permit fee. Remmenga, 163 Cal. App. 3d at 628 (the

The Commission may resort to local policies to buttress its
apparent belief that it can impose public access conditions on
permits for previously developed Ranch parcels, notwithstanding
the contrary language in Section 30610.3(e). It may refer
specifically to County Land Use Policy 2-15 and Gaviota Coast
Development Standard REC-3, neither of which include a “vacant”
lot limitation in Public Resources Code Section 30610.3(e). But the
County and Commission cannot override or erase the provisions of
Section 30610.3 when adopting and applying County Land Use
Plan policies intended to implement the Coastal Act. Schneider v.
California Coastal Comm’n, 140 Cal. App. 4th 1339, 1348 (2006)
(“Administrative action that is not authorized by, or is inconsistent
with, acts of the Legislature is void.” (quoting Association for
Retarded Citizens v. Department of Developmental Servs., 38 Cal.
3d 384, 391 (1985))); Security National Guaranty, Inc. v. California
Coastal Comm’n, 159 Cal. App. 4th 402, 419 (2008) (“[I]f the
Commission takes action that is inconsistent with, or that simply
is not authorized by, the Coastal Act, then its action is void.”).
7
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“requirement to pay . . . $5,000 for development of one lot”). 7 For

all these reasons, Section 30610.8(b) establishes a $5,000 in-lieu
fee for “each permit” for “development on any vacant lot.”
Of course, the legislature can potentially amend the Coastal
Act to extend the vacant lot in-lieu fee requirement in Section
30610.3(e) to all Ranch development permits. But the Commission
cannot. Security National Guaranty, Inc., 159 Cal. App. 4th at 419
(“The Commission, like all administrative agencies, has no

granted to it by the Constitution or by statute. . . . [It] ‘literally has
no power to act . . . unless and until [the Legislature] confers power
upon it.’” (citations omitted)).
The limitation of in -lieu fees to permits for “development of
a vacant lot” is still the law. The Walls’ lot was, of course,
developed for residential use long ago by an owner pre-dating the
Walls’ ownership. The Walls contend that the owner at that time
secured a permit that included a $5,000 in-lieu access fee. AR at
157. But ultimately, that is unimportant here. The prior permits
are final, and the Walls acquired their parcel as a developed,
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inherent powers; it possesses only those powers that have been

conforming lot, AR at 61 (unappealed County finding that the Wall
property is in conformance with all land use laws). The only permit
at issue in this case seeks to improve a previously developed area
with a small pool and spa. Such a proposal is not “development on
any vacant lot,” for purposes of Section 30610.3, and it is therefore
exempt from the $5,000 in-lieu fee requirement set by Section
30610.3(e) and Section 30610.8(b). The Superior Court’s decision

was erroneous.
II.
EVEN IF THE COASTAL ACT ALLOWS
ACCESS CONDITIONS AS A GENERAL MATTER,
DENIAL OF THE PERMIT IN THIS CASE FOR
LACK OF ACCESS IS UNCONSTITUTIONAL
Even if imposition of a public beach access condition is
permissible under the Coastal Act in this case (it is not), such a
condition violates the unconstitutional conditions doctrine. That
doctrine arises primarily from Nollan v. California Coastal
Comm’n, 483 U.S. 825 (1987), and Dolan v. City of Tigard, 512 U.S.
374 (1994). Nollan and Dolan forbid the government from
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to remand the case to the Commission for imposition of such a fee

requiring a land use applicant to cede money or property as a
condition of securing a permit unless that “exaction” is directly
related and proportionate to the impact of the proposed
development. Koontz, 570 U.S. at 606. As a corollary, the
government may not deny a permit because an applicant fails to
submit to a condition that violates the Nollan/Dolan tests. Koontz,
570 U.S. at 607 (“As in other unconstitutional conditions cases in

coercive pressure, the impermissible denial of a governmental
benefit is a constitutionally cognizable injury.”).
The trial court’s decision is unclear as to whether the
Commission could require an actual access condition on remand,
but it appears to leave room for that step. CT at 59. Yet, there is
no room under the unconstitutional conditions doctrine. Denial of
the permit for lack of an actual

access condition

was

unconstitutional the first time and it is still impermissible on
remand. Koontz, 570 U.S. at 606-07.
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which someone refuses to cede a constitutional right in the face of

A.

The Unconstitutional Conditions Doctrine

In Nollan, the Supreme Court considered whether the
Commission could constitutionally exact a public access easement
from a beachfront property owner as a condition of a building
permit. 483 U.S. at 834. The Court recognized that the government
can constitutionally exact property in land use permitting to
mitigate public harms directly arising from development. Id. But

when there is no “essential nexus” between the purposes of the
condition and the social impact of the proposed building project.
Id. at 837-38. In such a case, the condition is simply a disguised,
uncompensated taking of property. Id. Applying this rationale, the
Court struck down the easement exaction in Nollan because the
Nollans’ project did not cause the need for public access. Id. at 83839.
In Dolan, the Court elaborated on the strength of the
required connection between an exaction and development impact.
512 U.S. at 386. Dolan involved building permit conditions that

44

Document received by the CA 2nd District Court of Appeal.

it held that the government may not impose a permit condition

required a hardware store owner to dedicate portions of her land
to the public for a bike path and storm water run-off area. Id. at
377-83. The Court held that an exaction must be related and
roughly proportionate “in nature and extent” to the proposed
development. Id. at 391. Under Nollan and Dolan, the government
“may choose whether and how a permit applicant is required to
mitigate the impacts of a proposed development, but it may not
its

legitimate

interest

in

mitigation

to

pursue

governmental ends that lack an essential nexus and rough
proportionality to those impacts.” Koontz, 570 U.S. at 606.
In Koontz, the Court held that the Nollan/Dolan inquiry
applies to monetary exactions, like in-lieu fees, as well as to
dedications of real property. Id. at 613. The Koontz Court also
confirmed that the government may not deny a permit because the
applicant refuses a permit condition that fails the Nollan and
Dolan tests. Id. at 606 (“The principles that undergird our
decisions in Nollan and Dolan do not change depending on
whether the government approves a permit on the condition that
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leverage

the applicant turn over property or denies a permit because the
applicant refuses to do so.”).
The

“nexus”

and

“rough

proportionality”

framework

established by this line of cases is more robust than the traditional
rational basis inquiry. Nollan and Dolan require a substantial
connection between a permit condition and the impact of the
project. Id. A “generalized” connection is inadequate. Dolan, 512

impacts must be direct and based on “individualized” evidence
about the impacts of the particular development at issue. Id. at
391; see also Ehrlich v. City of Culver City, 12 Cal. 4th 854, 880
(1996) (“[G]overnment [must] demonstrate a factually sustainable
proportionality between the effects of a proposed land use and a
given exaction . . . .”); Surfside Colony, Ltd. v. California Coastal
Comm’n, 226 Cal. App. 3d 1260, 1268 (1991) (holding that Nollan
requires a “site specific” and “substantial relationship” between
“the public burden” of development and a condition designed to
address it).
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U.S. at 389. The connection between an exaction and development

Aside from Nollan and Dolan, an older line of California
cases requires that land conditions, including those demanding
fees, must “bear a reasonable relationship, in both intended use
and amount, to the deleterious public impact of the development.”
San Remo Hotel L.P. v. City & County of San Francisco, 27 Cal.
4th 643, 671-72 (2002); Associated Home Builders v. City of Walnut
Creek, 4 Cal. 3d 633, 640 (1971). “Even under [this] more

reasonable relationship between a development fee and a
development impact will not be a ‘rubber stamp.’” Ehrlich, 12 Cal.
4th at 899 (Mosk, J., concurring).
B.

The Denial of the Walls’ Permit for Lack of
Actual Public Access Violates Nollan and Dolan

The Commission found that the Walls’ proposed pool was
subject to denial because “public access and public recreational
opportunities”

were not “provided

concurrently” with

the

development. AR at 11. This was an irrational, unreasonable, and
disproportionate decision that violates the Nollan/Dolan/Koontz
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deferential review, a court’s inquiry into the validity of the

line of cases, as well as pre-Nollan unconstitutional conditions
tests.
The Commission concedes that the Walls’ parcel and
proposed pool is far from the beach—over 3/4 of a mile. AR at 3. It
does not dispute that the pool will be built on wholly private,
residential property. It does not claim there is a publicly accessible
beach trail, road, or area nearby, because there is none. AR at 61.

development interferes with or diminishes public beach access
interest in any way. The trial court found to the contrary: “There
is nothing in the [record] which otherwise suggests that the Project
itself would or could impede public access through a public access
program in the future.” CT at 58.
In short, there is no “nexus” between a pool and spa project
on the Walls’ private, publicly unviewable lot, located three
quarters of a mile from the shore, and a public beach access
condition. In the proceedings below, the Superior Court found that
denying the Walls’ permit for failure “to provide public access” was
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The Commission accordingly made no finding that Walls’ pool

to require an “impossibility.” CT at 58-59. Obviously, imposing a
condition the agency knows or should know is impossible to
perform is unreasonable and disproportionate, if not downright
arbitrary and capricious. In any case, since there is no connection
between the effects of the Walls’ family pool and spa and a
condition of public “access and recreational opportunities,” the
actual access demand easily violates Nollan. 483 U.S. at 832-33.

512 U.S. at 391. The Walls’ pool takes up a small area of private
land that the public cannot see or access and which is not adjacent
to any beach area. Requiring the Walls to arrange for the public to
invade, use, and occupy Ranch property for beach use purposes—
effectively extracting an easement on the property—to get a pool
and spa is the epitome of disproportionate. Dolan, 512 U.S. at 39495.
The Commission’s public access demands in this case are so
out of proportion to the nature and location of the Walls’ pool
proposal that one cannot help but suspect that something else is
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Such a requirement also fails Dolan’s “roughly proportionate” test.

going on. And indeed, the record appears to show that the
Commissioners rebuffed the Walls, not because of any public
threat from their little pool, but because they are part of a
community—the Ranch—that the Commissioners do not respect.
The decision in this case was apparently meant to make an
example of the Walls and to send a message to all Ranch owners:
No more permits unless and until you donate public access to the

must have access as part of the exchange between those who[]
must come to us, and request permits or other actions.”); AR at
295:15-16 (“[W]e can’t be continuing to approve projects without
access.”).
Whatever debate may exist at the outer edges of the
unconstitutional conditions doctrine, one thing is clear at the
center: The government may not use the permitting power to
extort, coerce, or otherwise pressure property owners to forfeit
their property or money to the public, without just compensation.
See Koontz, 570 U.S. at 605 (“By conditioning a building permit on
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state. AR at 295:2-4 (“[T]he people of the State of California . . .

the owner’s deeding over a public right-of-way, for example, the
government can pressure an owner into voluntarily giving up
property for which the Fifth Amendment would otherwise require
just compensation.”); Dolan, 512 U.S. at 391-96. The Commission’s
permit denial in this case violates that core principle.

THE LOWER COURT’S REMAND FOR IMPOSITION
OF A $5,000 IN-LIEU FEE WAS ERRONEOUS
BECAUSE THE FEE ALSO VIOLATES THE
UNCONSTITUTIONAL CONDITIONS DOCTRINE
Perhaps recognizing the validity of the foregoing analysis,
the Superior Court seemed to remand the case primarily so that
the Commission could “require payment of the $5,000 in-lieu fee of
former Section 30610.8 . . . as a condition for approval of the
Project CDP.” CT at 59. The trial court arrived at this remedy after
first concluding that it would be constitutional to impose a $5,000
in-lieu public access fee on the Walls. CT at 50-56. This conclusion
was wrong, however, and therefore, so was the remand for
imposition of an in-lieu public access fee.
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III.

A.

The Fee Violates Nollan and Dolan

Even if the Coastal Act itself allowed an in-lieu public access
fee on a permit for a previously developed, non-vacant Ranch lot
(it does not), the fee would be invalid here under the
unconstitutional conditions doctrine for many of the same reasons
that an actual access condition fails. In short, the Commission has
not shown and cannot show a reasonable relation between a fee

proposal.
The Commission does not seriously contest this conclusion.
It points to no evidence that the Walls’ pool negatively effects
public access now or its potential acquisition later. CT at 58.
Instead, it claims the in-lieu fee survives the unconstitutional
conditions doctrine as a legislated, “generally applicable” exaction
that is entirely exempt. This is incorrect.
The Nollan and Dolan “nexus” and “rough proportionality”
tests apply to all exactions, regardless of whether they arise from
an adjudicative or legislative decision. Village Communities, LLC
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intended to advance public access and the impact of the Walls’ pool

v. County of San Diego, No. 3:20-cv-01896-BEN-DEB, 2021 WL
369543, at *3 (S.D. Cal. Feb. 3, 2021); Alliance for Responsible
Planning v. Taylor, 278 Cal. Rptr. 3d 376, 386 (2021). What
matters for Nollan/Dolan is not who imposes an exaction or how
many it burdens, but whether it is a fair and reasonable mitigation
tool because it is related and proportionate to project impacts.
The Supreme Court demonstrated this truth in the recent

There, the Court considered whether a regulation granting union
organizers limited access to a nursery was subject to a per se
takings test, or a regulatory takings test arising from Penn Central
Transp. Co. v. City of New York, 438 U.S. 104, 124 (1978). The
Court held that the per se approach was proper, largely because
the challenged access regulation interfered with the plaintiffs’
“right to exclude” others from their property. 141 S. Ct. at 207273. In addressing a concern that adopting a per se rule in Cedar
Point might undermine regulations requiring health and safety
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case of Cedar Point Nursery v. Hassid, 141 S. Ct. 2063 (2021).

inspections as a permit condition, the Court indicated that Nollan
and Dolan provided the appropriate test. Id.
The Cedar Point decision noted that “[w]hen the government
conditions the grant of a benefit such as a permit, license, or
registration on allowing access for reasonable health and safety
inspections,

both

the

nexus

and

rough

proportionality

requirements of the constitutional conditions framework should

Court pointed to several federal regulatory schemes that require
inspections. Id. (citing
inspections);
investigations);

16

U.S.C.
21

7

U.S.C.
§ 823b(a)

U.S.C.

§ 136g(a)(1)(A)
(hydroelectric

§ 374(a)(1)

(pesticide
project

(pharmaceutical

inspections); 42 U.S.C. § 2201(o) (nuclear inspections)). This
discussion makes clear that Nollan and Dolan are now treated as
general restraints on regulatory conditions, including those
arising from generally applicable regulatory regimes. Nollan and
Dolan apply and forbid the proposed $5,000 in-lieu access fee.
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not be difficult to satisfy.” Id. at 2079. To provide context, the

The in-lieu fee is, in fact, no different in effect than the actual
public access condition struck down in Nollan itself. 483 U.S. at
838-39. As in Nollan, the development project at issue here—the
Walls’ private pool—does not create a need for public access
mitigation. Cf. Nollan, 483 U.S. at 838-39. Requiring a fee for
public access purposes is unrelated, and disproportionate, to the
effect of the pool development. That the in-lieu fee is a “generally

imbue the fee with the necessary “nexus” between project impact
and fee purposes. Whether viewed as an adjudicative decision or a
general, statutory mandate, the in-lieu fee is an unconstitutional
condition in this case.
B.

The Fee Violates the Pre-Nollan and Dolan
“Reasonable Relationship” Test

Even if the Court concludes that Nollan and Dolan do not
apply to the $5,000 in-lieu public access fee, the fee remains subject
to pre-Nollan tests that require a “reasonable relationship”
between a permit condition and the subject development. San
Remo Hotel, 27 Cal. 4th at 671. Given the lack of evidence that the
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applicable” requirement (in the Commission’s view) does not

Walls’ pool impacts public beach access interests in any way, and
the trial court’s finding to this effect, the $5,000 in-lieu fee cannot
even satisfy the traditional, “reasonable relationship” test. Liberty
v. California Coastal Comm’n, 113 Cal. App. 3d 491 (1980). There
is no relation between an in-lieu fee intended to advance public
access at the Ranch, Pub. Res. § 30610.8(b), and the impact of a
pool built on a private lot that lies three quarters of a mile inland

In the proceedings below, the Commission successfully
argued Remmenga requires a contrary conclusion, i.e., that the inlieu fee is a reasonable and constitutional mitigation measure.
Such an argument fails to recognize the important differences
between the development at issue in this case and in Remmenga.
In Remmenga, the question was whether the Commission could
impose a $5,000 in-lieu public access fee on residential
development of a vacant Ranch lot. The Remmenga court did not
consider the reasonableness of a fee for a minor improvement (like
a pool) to an already developed lot.
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from the beach and which cannot be seen from any public area.

The distinction is important. Remmenga found the in-lieu
access fee reasonable in that case because it concluded that
residential development of a vacant lot, combined with other
similar development, “may well be a link in a chain barring access
or making access more difficult and costly.” 163 Cal. App. 3d at
630. But no such finding was or can be made here. Indeed, the trial
court found to the contrary: that there is no evidence “that the

access program in the future.” CT at 58. The Commission has
never identified administrative evidence or a finding suggesting
that the Walls’ pool impedes access. As a result, Remmenga is
inapposite, and the reasonableness of the in-lieu public access fee
in this case must be decided on a clean slate.
As shown above, without some evidence or finding that the
Walls’ pool and spa does or could impede public beach access—and
there is none—there is not even a rational basis for the in-lieu
public access fee requirement in former Section 30610.8 in this
case.
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Project itself would or could impede public access through a public

CONCLUSION
The Court should reverse the Superior Court’s decision,
grant the Petition, and issue a writ of mandate compelling the
Commission to approve the Walls’ permit without any public
access condition.
DATED: August 16, 2021.

/s/ J. David Breemer
J. DAVID BREEMER
Attorney for Plaintiffs-Appellants
Jack Wall and Wall Family Trust
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