STATE OF MICHIGAN
IN THE THIRD JUDICIAL CIRCUIT COURT
FOR THE COUNTY OF WAYNE
ERICA PEREZ,

Case No.: 19-_____________________ -CZ
Honorable ____________________

Plaintiff,

COMPLAINT

vs.
COUNTY OF WAYNE, and
ERIC R. SABREE, in his official
capacity as Wayne County Treasurer,
Defendant.

CHRISTINA M. MARTIN (P#_____)
Pro Hac Vice Pending
PACIFIC LEGAL FOUNDATION
4440 PGA Blvd.
Suite 307
Palm Beach Gardens, FL 33410
Phone: (561) 691-5000
Email: CMartin@pacificlegal.org

MARK K. WASVARY (P51575)
Mark K. Wasvary, P.C.
2401 W. Big Beaver Rd., Suite 100
Troy, MI 48084
Phone: (248) 649-5667
Email: mark@wasvarylaw.com

DAVID J. DEERSON (P#_______)
Pro Hac Vice Pending
PACIFIC LEGAL FOUNDATION
930 G Street
Sacramento, CA 95814
Phone: (916) 419-7111
Email: DDeerson@pacificlegal.org

A civil action between these parties or other parties arising out of the transaction or occurrences
alleged in this complaint has been previously filed in this court, where it was given case number
16-007539-CH and assigned to judge Robert J. Colombo, Jr. The action is no longer pending.
COMPLAINT
Erica Perez, by and through counsel, states for this Complaint as follows:
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I.
1.

NATURE OF THE ACTION

This lawsuit seeks to vindicate the constitutional and common law rights of Erica

Perez. Specifically, it seeks to protect her federal and state rights against an uncompensated taking
of her private property and excessive fines. This lawsuit also alleges that Wayne County, acting
pursuant to Michigan’s General Property Tax Act (GPTA), has violated common law protections
that forbid unjust enrichment and that require the County to act in good faith to avoid tax
foreclosures wherever practicable and just. The County failed that duty here. To collect $144 in
taxes, plus $356.96 in interest, penalties, and fees, the County foreclosed upon Erica Perez’s
property worth significantly more than $108,000, which she and her family spent three years and
tens of thousands of dollars to purchase and renovate. Even though all of the more current taxes
had been paid—amounting to more than $3,500 from 2014 to 2017—the County exploited an
accidental underpayment from 2014 to foreclose the property and reap a windfall.
II.
2.

PARTIES

Plaintiff Erica Perez works behind the counter at a deli. She is the former owner of

real improved property that Wayne County foreclosed upon to collect a small debt. She has been
injured by Wayne County’s unconstitutional and inequitable seizure of title to her property and
taking of her equity.
3.

Defendant Wayne County is a political subdivision of the State of Michigan.

Through its Treasurer, Defendant Eric R. Sabree, it is ultimately responsible for the collection of
real property taxes within the county and for taking and selling property if the taxes remain unpaid.
4.

Wayne County subsidizes its general budget by taking and selling valuable

properties as payment for much smaller property tax debts and keeping the surplus profits.
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5.

Because the GPTA purports to authorize counties to take absolute title to tax-

delinquent properties, regardless of the value of that property, Wayne County has a financial
incentive to foreclose and sell valuable properties, like the Property in this case, rather than help
owners avoid foreclosure.
III.
6.

JURISDICTION AND VENUE

Jurisdiction by this Court over Plaintiff’s claims for legal and equitable relief is

proper pursuant to Const. 1963, art. 6, § 13; MCL 600.601 and 600.605.
7.

Venue in this Court is proper pursuant to MCL 600.1615.
IV.

8.

FACTUAL ALLEGATIONS

Erica Perez and her family together rent an apartment in a New Jersey suburb

outside of New York City. They have relatives in Michigan and had hoped to eventually move to
Detroit to be closer to family.
9.

Hoping to realize the American dream, and unable to afford real estate in the greater

New York City area, Erica Perez and her father, Romualdo Perez, entered into a land contract to
purchase a four-unit apartment and separate house (Property) in Detroit, Michigan, for $60,000 in
2012. A deed reflecting this purchase and placing them in title was recorded on August 27, 2013.
A copy of the recorded deed is attached as Exhibit A.
10.

The Property consists of Lots 1 and 37 of the Porter Farm Subdivision and is located

at 2020-2028 24th Street, Detroit, Michigan.
11.

Ms. Perez and her father spent many months and tens of thousands of dollars

improving the Property.
12.

They drove to Michigan and worked on the Property themselves, along with hired

help, and rented the Property to residential tenants.
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13.

Between 2013 and 2017, Ms. Perez and her father paid more than $3,500 in

property taxes for the Property. They paid property taxes assessed to the Property for 2013, 2014,
2015, 2016, and 2017. They regularly paid each year, except that, unknowingly and inadvertently,
they underpaid the 2014 taxes by $144.49.
14.

On March 29, 2017, this Court entered a Judgment of Foreclosure against Ms.

Perez’s property to collect the $144.49 deficiency, plus $356.96 in interest, penalties, and fees
which had accrued during the course of the delinquency. See Exhibit B.
15.

The right of redemption expired a few days later on April 1, 2017. See id.

16.

The County sold the Property to a third party for $108,000 and kept every penny

pursuant to GPTA. See MCL 211.78k; Exhibit C (deed from county to investor).
17.

This amount exceeded the Perez family’s total debt to the County by $107,498.55,

over 200 times the amount owed on the Property including all interest, penalties, and fees.
18.

Ms. Perez and her father did not receive actual notice that they owed money for

their 2014 property taxes on the Property until approximately September, 2017.
19.

Had they known before the Property was foreclosed, they would have paid the debt

and saved their Property from foreclosure.
20.

Wayne County sent mailings intended to serve as notice of the foreclosure action

to the Property itself and to another Michigan address that it had on file.
21.

The correct mailing address for Ms. Perez and her father was then at 18 Lincoln

Place, Clifton, NJ 07011.
22.

The County had the correct address on file, since this was the address provided by

the Perez family when they paid taxes for the Property.
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23.

The County did not send notice to the correct address at 18 Lincoln Place, Clifton,

NJ 07011.
24.

Ms. Perez and her father did not have actual notice that the County foreclosed on

the Property until approximately September, 2017, many months after the County foreclosed the
Property and the right of redemption expired.
25.

On October 23, 2017, Plaintiff filed a motion to set aside the tax foreclosure

judgment in this Court based on the County’s failure to properly provide the Perez family with
notice of the foreclosure. See Exhibit D (motion). This Court rejected the motion on December 21,
2017, holding there was no due process violation. (Exhibit E).
DECLARATORY RELIEF ALLEGATIONS
(MCR 2.605)
26.

Under the Fifth Amendment to the United States Constitution, and under Article

10, § 2, of the Michigan Constitution of 1963, Plaintiff has a right to be free from uncompensated
takings of private property.
27.

Under the Eighth Amendment to the United States Constitution, and under Article

1, § 16, of the Michigan Constitution of 1963, Plaintiff has a right to be free from the imposition
of excessive fines.
28.

Defendant County is charged with enforcing a state law that violates the Fifth

Amendment, 42 U.S.C. § 1983, and Article 10, § 2, of the Michigan Constitution of 1963, by
taking property without just compensation.
29.

Defendant County is charged with enforcing a state law that violates the Eighth

Amendment, 42 U.S.C. § 1983, and Article 1, § 16, of the Michigan Constitution of 1963, by
imposing excessive fines.
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30.

Defendant County was unjustly enriched by the retention of the surplus proceeds

from the sale of the Property. The surplus is a benefit received by the County from Plaintiff, and
its retention by the County is inequitable.
31.

There is an actual and justiciable controversy in this case as to whether the GPTA

violates the Fifth and Eighth Amendments, as well as Article 1, § 16, and Article 10, § 2, of the
Michigan Constitution of 1963.
32.

A declaratory judgment as to whether the GPTA violates these federal and state

guarantees will clarify the legal relations between Plaintiff and Defendant with respect to
enforcement of the GPTA.
33.

A declaratory judgment as to the constitutionality of the GPTA will give the parties

relief from the uncertainty and insecurity giving rise to this controversy.
LEGAL CLAIMS
Count 1: Violation of Fifth Amendment Takings Clause
and 42 U.S.C. § 1983
34.

The prior paragraphs are incorporated herein.

35.

Under the Fifth Amendment to the United States Constitution, the government may

not engage in or authorize a physical invasion of private land without providing just compensation.
This self-executing prohibition is incorporated against the states through the Fourteenth
Amendment and further made enforceable by 42 U.S.C. § 1983, which forbids persons acting
under the color of state law from depriving individuals of their federally protected rights.
36.

When government physically invades or takes private property without paying

compensation, it effects a per se taking.
37.

Under color of state law, the County takes absolute title to tax-indebted private

property like the Property in this case—no matter how valuable the property or how small the debt.
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Under the GPTA, the County can sell the property at tax auctions, and keep the proceeds in excess
of the outstanding tax debts.
38.

The Takings Clause protects intangible property, including equity. The surplus

proceeds from the sale of a tax-indebted property is a protected property interest, and its retention
by the County is a taking.
39.

The proceeds from the foreclosure and sale of the Perez family’s Property exceeded

the amount of the tax debt, including all interest, penalties, and fees by $107,498.55. The
government may not confiscate this surplus—which represented Ms. Perez’s equity in the
Property—without paying just compensation.
40.

Ms. Perez’s equity in the four-unit apartment was created through private

ownership, and the government has no legitimate entitlement or claim to the equity that exceeds
the owner’s tax debt, plus enumerated penalties, interest, and fees.
41.

When the County applied the GPTA to confiscate $107,498.55 in excess of the tax

debt, it invaded and unconstitutionally took a protected property interest.
42.

This claim is ripe for immediate resolution in this court.
Count 2: Violation of the Takings Clause of the
Michigan Constitution of 1963, Article 10, § 2

43.

The prior paragraphs are incorporated herein.

44.

Under Article 10, § 2, of the Michigan Constitution of 1963, the government may

not take private property for public use without just compensation therefore being first made or
secured in a manner prescribed by law.
45.

This state constitutional provision protects intangible property, including equity in

homes and land.

-7-

46.

Ms. Perez owned equity in the Property that exceeded the value of the debt to the

47.

By taking absolute title to the Property and retaining $107,498.55 in profits from

County.

the auction of the Property, over and above the amount of unpaid taxes and administrative
expenses, costs, and interest owed by Ms. Perez, the County violated the Michigan Constitution’s
Takings Clause.
48.

The County has appropriated this protected property interest without using the

mandatory process outlined under the Uniform Condemnation Procedures Act, MCL 213.51, et
seq.
Count 3: Violation of Excessive Fines Clause Under
Eighth Amendment; 42 U.S.C § 1983
49.

The prior paragraphs are incorporated herein.

50.

The Eighth Amendment to the United States Constitution prohibits punitive fines

or forfeitures grossly disproportionate to the offense they are designed to punish.
51.

Ms. Perez and her family mistakenly underpaid their property taxes by $144.49.

The County added $356.96 in interest, penalties, and fees. Despite adding statutory penalties to
the debt, upon sale of the Property, the County kept an additional $107,498.55 that was in no way
related to any injury suffered by the County as a result of the Perez family’s tax delinquency.
52.

Any harm caused by the Perez family’s inadvertent mistake was satisfied by the

additional $356.96 interest, penalties, and fees that the County added to the tax debt.
53.

By keeping over $100,000 in excess of the Perez family’s total tax debt, including

interest, penalties, and fees, the County excessively punished Ms. Perez.
54.

Taking more than $100,000 in equity from Ms. Perez as punishment for a small tax

debt was grossly disproportionate to the severity of harm caused by the debt.
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55.

Even if the County returns the surplus proceeds to Ms. Perez, foreclosing and

forcibly selling by auction the valuable, income-producing apartment complex in this case is itself
a grossly disproportionate financial punishment for the minor harm caused by a $144 accidental
property tax delinquency.
56.

The County could have lawfully collected the debt through a more reasonable and

proportionate means, including a personal judgment and subsequent execution of judgment against
the owners. For example, to collect the debt, the County could have sought a judgment against
Erica Perez for the debt and seized rent payments from the Property to satisfy the underlying debt.
Alternatively, to satisfy the debt, the County could have sold a subset of the Property, rather than
all four rental units and the house.
Count 4: Violation of the Excessive Fines Under
Michigan Constitution of 1963, Article 1, § 16
57.

The prior paragraphs are incorporated herein.

58.

Article 1, § 16, of the Michigan Constitution of 1963 protects against excessive

fines and cruel or unusual punishment.
59.

The County violated Article 1, §16, when it foreclosed, auctioned and kept

$107,498.55 in excess of the Perez family’s $144.49 tax debt and the $356.96 in interest, penalties,
and fees.
60.

The additional $107,498.55 that the County kept had no relation to any injury

suffered by the County. Any harm caused by the Perez family’s small underpayment was satisfied
by the additional $356.96 in interest, penalties, and fees.
61.

The forced sale of the Property was a disproportionately excessive punishment

compared to the relatively minor harm caused by a noncriminal, accidental $144 underpayment of
property taxes.
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Count 5: Unjust Enrichment
62.

The prior paragraphs are incorporated herein.

63.

Under the doctrine of unjust enrichment, a person who receives a benefit from

another, the retention of which benefit results in inequity, may be ordered to make restitution.
64.

Under basic principles of fair dealing in Michigan, the County should have applied

more recent tax payments to the older and much smaller debt to avoid having to foreclose on the
Property.
65.

Instead, the County unjustly enriched itself. The County capitalized on the Perez

family’s minor oversight for its own profit and gained a windfall of $107,498.55 at the expense of
Ms. Perez and her family.
66.

Ms. Perez and her father acted in good faith. They paid all the taxes that they knew

about and would have paid the small 2014 deficiency had they known about it.
67.

The County received a benefit from Ms. Perez in the amount of $107,498.55.

Because this money is in no way related to any injury suffered by the County as a result of the tax
delinquency, it is inequitable for the County to retain it.
REQUEST FOR RELIEF
WHEREFORE, Plaintiffs respectfully request relief as follows:
a.

An entry of judgment declaring that the Michigan General Property Tax Act as

applied to Ms. Perez violates the Fifth Amendment, 42 U.S.C. § 1983, and Article 10, § 2, of the
Michigan Constitution of 1963 by allowing the government to keep the surplus proceeds
($107,498.55) from the sale of property;
b.

An entry of judgment declaring that the Michigan General Property Tax Act as

applied to Ms. Perez violates the Eighth Amendment, 42 U.S.C. § 1983, and Article 1, § 16, of the
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Michigan Constitution of 1963 by allowing the government to keep the surplus proceeds from the
sale of property far in excess of the debt owed by the property owner;
c.

An entry of judgment declaring that the County violated the Eighth Amendment,

42 U.S.C. § 1983, and Article 1, § 16, of the Michigan Constitution of 1963, because the forced
sale of such valuable real estate was an unconstitutionally excessive financial punishment;
d.

An award of damages, including all applicable interest, in an amount to be

determined at trial;
e.

An award of just compensation, as applicable, in an amount to be determined at

f.

An award of restitution in an amount to be determined at trial;

g.

An award of attorneys’ fees, costs, and expenses in this action pursuant to 42 U.S.C.

trial;

§ 1988; and
h.

All further legal and equitable relief as the Court may deem just and proper.
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JURY DEMAND
68.

For all triable issues, a jury is hereby demanded.

DATED: July 9, 2019.
Respectfully submitted,
By: /s/ Mark K. Wasvary
MARK K. WASVARY (P51575)
Mark K. Wasvary, P.C.
2401 W. Big Beaver Rd., Suite 100
Troy, MI 48084
Phone: (248) 649-5667
Email: mark@wasvarylaw.com
CHRISTINA M. MARTIN (P#_____)
Pro Hac Vice Pending
PACIFIC LEGAL FOUNDATION
4440 PGA Blvd.
Suite 307
Palm Beach Gardens, FL 33410
Phone: (561) 691-5000
Email: CMartin@pacificlegal.org
DAVID J. DEERSON (P#_______)
Pro Hac Vice Pending
PACIFIC LEGAL FOUNDATION
930 G Street
Sacramento, CA 95814
Phone: (916) 419-7111
Email: DDeerson@pacificlegal.org
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EXHIBIT A

EXHIBIT B

EXHIBIT C

EXHIBIT D

16-007539-CH

FILED IN MY OFFICE
WAYNE COUNTY CLERK
10/23/2017 4:28:41 PM
CATHY M. GARRETT

EXHIBIT E

16-007539-CH
FILED IN MY OFFICE
WAYNE COUNTY CLERK
12/26/2017 9:50:16 AM
CATHY M. GARRETT
Matthew Johnson

12/21/2017
Robert J. Colombo, Jr.

/s/ Robert J. Colombo, Jr.
16-007539-CH

