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Introduction 

Pietro Family Investments, LP (Pietro) appeals the 

unlawful denial by the California Coastal Commission 

(Commission) of two building permits1 for single-family homes in 

the Carmel Point neighborhood of unincorporated Monterey 

County (County). Pietro applied for permits to develop two 

residential parcels with homes that included a basement, which 

was consistent with more than 100 other homes in the same 

neighborhood. The County reviewed and approved the requested 

permits, conditioned on Pietro’s compliance with certain 

reasonable conditions designed to protect and preserve any 

potential archaeological resources that might be discovered in the 

course of developing the property. Local activist groups appealed 

the permit approvals to the County Board of Supervisors. The 

Board denied the appeal and again approved the permits, 

concluding that they were consistent with the Monterey County 

Local Coastal Program (LCP). 

 
1 The case below involved three building permits. However, 
Petitioners Chris Adamski, Courtney Adamski, Emerson 
Development Group, Inc., and Valley Point, LLC do not appeal 
the superior court opinion. Appellant Pietro Family Investments, 
LP retains interest in two of the three properties, which are the 
subject of this appeal. 
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Upon conclusion of the County’s proceedings, the activist 

groups again appealed the permit approvals to the Commission, 

which determined that the appeal raised a substantial issue 

under the Monterey County LCP. Following de novo review, the 

Commission recommended denial of the permits as submitted, 

and instead approved Pietro’s permits subject to several new 

conditions on development, including Special Condition 1, which 

required Pietro to submit new plans for the homes, this time 

excluding the basements, and demanded additional limits on 

grading or “ground disturbing” on the properties. The 

Commission determined that the LCP required it to “ensure 

avoidance” of archeological resources that may theoretically exist, 

even while conceding that no actual evidence existed to establish 

that archeological resources existed on the subject properties. 

AR001085 (emphasis in original); AR000833. Pietro filed a 

petition for writ of administrative mandamus pursuant to Code of 

Civil Procedure (CCP) Section 1094.5, asserting the Commission 

acted in excess of its jurisdiction and failed to proceed in the 

manner required by law by imposing the new permit conditions. 

Pietro additionally asserted the Commission lacked substantial 
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evidence to conclude the proposed development was inconsistent 

with the LCP. 

The Superior Court denied the writ, rejecting each of 

Pietro’s claims. JA 135–41, Order 16–22. Despite the 

Commission’s determination that the LCP required it to “avoid 

[all] impacts” to archeological resources, the court reasoned that 

the Commission’s approval of the permits in order to avoid a 

potential takings claim revealed that the agency understood 

complete avoidance was not actually required. JA 136–37, Order 

17–18. The court further held that substantial evidence existed 

for the Commission to believe that archeological resources might 

exist on the property merely because the properties “are located 

in the LCP-designated Sensitive Archeological Resource Area 

. . . .” JA 138, Order 19. The court noted the presence of such 

resources “in very close proximity to the site.” JA 139, Order 20. 

The Commission and the trial court are both incorrect. The 

Monterey County LCP requires mitigation only for developments 

on “parcels where archaeological or other cultural sites are 

located . . . .” AR 906 (emphasis added). Here, there is no evidence 

the Pietro properties contain any archeological resources. Yet the 

Commission required Pietro to resubmit development plans that 
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omitted basements and limited grading to ensure avoidance of 

unidentified resources. Under the certified LCP, for the 

Commission to require that development mitigate or avoid 

impacts to archeological resources, evidence must exist that such 

resources are actually located on the property. Since the 

Commission put forward no evidence whatsoever that 

archeological resources existed on the property, and merely 

speculated that they may exist, it could not impose an arbitrary 

condition designed to avoid those (nonexistent) resources. 

Accordingly, the determinations of the Commission and the 

superior court should be reversed, and this Court should grant a 

writ ordering the Commission to reinstate the County’s approval 

of Pietro’s permits, absent Special Condition 1. 

Statement of the Case 

This is an administrative mandamus action arising under 

Code of Civil Procedure Section 1094.5. The Commission reached 

a final decision on July 9, 2020, denying Pietro’s permits as 

approved by the County, and instead approved the permits 

subject to several additional conditions. On September 8, 2020, 

Pietro filed a Verified Petition for Writ of Administrative 

Mandate, asserting that the Commission’s decision was (1) not 
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supported by substantial evidence, and (2) inconsistent with the 

LCP, and therefore the Commission failed to act in the manner 

required by law, abused its discretion, and/or acted without, or in 

excess of, its jurisdiction.2  

The Superior Court for the County of Monterey denied 

Pietro’s petition on January 24, 2022. JA 120. The decision 

disposed of all Pietro’s claims, and Pietro timely appealed on 

March 25, 2022. JA 148. 

Statement of Appealability 

 This is an appeal from a final judgment (see JA 146–47) 

resolving all issues between the parties, pursuant to Code of Civil 

Procedure section 904.1(a)(1). 

Legal and Factual Background 

The general Coastal Act permitting scheme 

The Coastal Act requires all local governments within the 

coastal zone to prepare a Local Coastal Program. Pub. Res. Code 

§ 30500(a). The LCP comprises a Land Use Plan (LUP), zoning 

ordinances, zoning district maps, and other implementing 

 
2 Pietro also alleged that the Commission lacked jurisdiction to 
take appeal of the permits, and that the special conditions 
constituted an unconstitutional condition, but does not appeal the 
Superior Court’s denial of those claims. 
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actions. Id. §§ 30512, 30513. The Commission reviews each 

proposed LUP, but only for conformance with the Act. Id. 

§ 30512. So long as the LUP meets the requirements of the Act 

and is in conformance with it, the Commission “shall certify” the 

LUP. Id. The Commission is also required to certify the zoning 

ordinances, zoning district maps, and other implementing 

actions. Id. § 30513. It may reject them only if they do not 

conform with, or are inadequate to carry out, the provisions of the 

certified LUP. Id. 

Once the Commission certifies an LCP, the Coastal Act 

“emphasizes local control.” City of Malibu v. Cal. Coastal 

Comm’n, 206 Cal. App. 4th 549, 563 (2012). Parties that seek to 

undertake development3 in the coastal zone must first obtain a 

Coastal Development Permit (CDP). But for any area located 

within a certified LCP, CDPs “shall be obtained from the local 

government.” Pub. Res. Code § 30600(d). Because Monterey 

County has a certified LCP, CDP applications such as Pietro’s 

 
3 “Development” is defined in Public Resources Code § 30106. 
Pietro does not dispute that its project constitutes development, 
and thus requires a CDP. 
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must be submitted to the County, and the County makes the 

initial decision. 

In certain circumstances, approved permits may be 

appealed to the Commission. When this occurs, the Commission 

must first make a “substantial issue” determination—the 

Commission decides whether to accept appellate jurisdiction. If 

the Commission accepts jurisdiction, the agency then reviews the 

underlying permit application de novo, applying the applicable 

Coastal Act and LCP rules. See generally McAllister v. County of 

Monterey, 147 Cal. App. 4th 253, 273–74 (2007). 

Monterey County’s LCP 

A local coastal program “includes a land use plan, which 

functions as the general plan for property in the coastal zone; and 

a local implementation plan, which includes the zoning, zoning 

maps, and other implementing actions for the coastal zone.” 

McAllister v. Cal. Coastal Comm’n, 169 Cal. App. 4th 912, 922 

(2008), as modified (Jan. 20, 2009). Monterey County’s certified 

LCP consists of multiple LUPs, as well as Coastal 

Implementation Plans (CIP) for each LUP. This includes the 

Carmel Area LUP, which has been certified since April 14, 1983, 

and the Carmel Area CIP, which was adopted January 5, 1988, 
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both of which encompass Pietro’s properties. AR000844, 000965. 

Pietro’s properties fall within the medium density residential 

(MDR) district of the coastal zone. AR001095. Within the MDR 

District, the “first single family dwelling per legal lot of record” is 

considered a principal use. Monterey County Zoning Coastal 

Implementation Plan § 20.12.040(A), AR001069. The two permits 

at issue are for a “single-family dwelling” on each of the two 

vacant lots. AR000438–39. 

The provisions at issue here are those governing the 

preservation of archaeological resources that may be at risk of 

destruction from development. First, the LUP establishes an 

overarching policy goal requiring all development to “incorporate 

all site planning and design features necessary to minimize or 

avoid impacts to archaeological resources.” Carmel Area LUP 

§ 2.8.2, AR000906. The more specific CIP then mandates “any 

project within 750 feet of a known archaeological resource” to be 

considered “development” requiring the issuance of a Coastal 

Development Permit. Carmel Area CIP § 20.146.020(H)(9) and 

20.146.090(A)(1), AR000970, AR001017. Next, the LUP requires 

that any development proposed within “area[s] of high 

archaeological sensitivity” include a preliminary archeological 
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survey “to determine if an archaeological site exists.” LUP. 

§ 2.8.3(2), AR000906. Similarly, the more specific CIP states that 

“[a]n archaeological survey report shall be required for any 

development project located within . . . 750 feet of a known 

archaeological resource . . . .” Carmel Area CIP 

§ 20.146.090(B)(1), AR001017. Where archeological sites are 

identified, both the LUP and the CIP provides options to mitigate 

or avoid impacts to archeological resources. For example, for 

“sensitive prehistoric or archaeologic sites” the County shall 

explore “[a]ll available measures” including the purchase of 

archeological easements to avoid development on such sites 

entirely. LUP § 2.8.3(3), AR000906; CIP § 20.146.090(D)(1), 

AR001018. Finally, the LUP requires all parcels “where 

archaeological or other cultural sites are located” to incorporate 

project design that “avoids or substantially minimizes impacts to 

such cultural sites.” LUP § 2.8.3(4), AR000906 (emphasis added). 

Similarly, the CIP states that development on any site with an 

archeological site “as identified through an archeological report” 

shall be subject to various conditions, including adopting 

“mitigation measures contained in the archaeological survey” and 

granting an archeological easement over the archeological site. 
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CIP § 20.146.090(D)(2)(a)–(c), AR001018–19. Proposed 

development on parcels “where archaeological or other cultural 

sites are located” is required “to avoid impacts to such cultural 

sites.” Id. § 20.146.090(D)(3), AR001019. Finally, where an 

archeological report concludes that “construction on or 

construction impacts” to “an identified archaeological or 

paleontological site cannot be avoided, . . . a mitigation plan shall 

be required for the project.” Id. § 20.146.090(D)(4), AR001019. 

Pietro’s attempts to develop the properties 

For over seven years, the Pietro family, through their legal 

entity, Pietro Family Investments, LP, along with its business 

partners Chris Adamski, Courtney Adamski, Emerson 

Development Group, Inc., and Valley Point, LLC, have been 

trying to build two homes in the Carmel Point neighborhood. 

AR000803.  

Pietro created a joint venture in 2015 to purchase four lots 

in the Carmel area. See JA 008, Verified Petition ¶ 24. The 

venture purchased one developed lot (it slated for redevelopment) 

and three undeveloped lots. Id. For the three undeveloped lots, 

one would be developed for Mike Pietro as a retirement home, 

one would be developed for Pietro’s business partners as a family 
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home, and the third would be sold. JA 008, Verified Petition ¶ 26. 

This appeal involves two of the lots: 26307 Isabella Avenue and 

26338 Valley View Avenue. 

To ensure that no archeological resources would be 

impacted by the construction of the homes, Pietro undertook far 

more archeological investigation than necessary or typically 

conducted in the area. AR003981. Prior to County approval of its 

permits, Pietro worked with three different archeological experts 

to survey the properties for any trace of cultural artifacts. See 

AR001173, AR001241. None of the three experts found 

substantial evidence that cultural artifacts exist on the parcels. 

Id. 

Pietro submitted the development permit applications to 

the County (including for coastal development permits) for the 

three parcels and, on December 5, 2018, the Monterey County 

Planning Commission held a hearing and approved the three 

permits. AR001937; AR001988; AR002037. Two organizations, 

the Open Monterey Project and Save Carmel Point Cultural 

Resources, appealed the permit approval to the Monterey County 

Board of Supervisors. AR001163; AR001225. On April 23, 2019, 

the Monterey County Board of Supervisors denied the appeal and 
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approved the permits for all three properties. AR001187; 

AR001256. The County determined, inter alia, that the permits 

were consistent with the Monterey County LCP, because no 

substantial evidence existed that archeological resources existed 

on the properties that required avoidance. AR001173; AR001241. 

The County also clarified that Pietro would be required to 

undertake mitigation measures if any archeological resources 

were discovered during construction. AR000182; AR001250.  

Even after the County’s approval, Pietro took additional 

steps to ensure that building homes would not affect cultural 

resources. AR003981. Based on a suggestion from the groups that 

appealed the permit, Pietro voluntarily invested over $100,000 to 

geoprobe the sites and use ground penetrating radar (GPR). 

AR000804. The GPR methods were sound, and the soil conditions 

of the lots provided “adequate and excellent potential for finding 

buried cultural resources and potential human burial locations” 

had any been located on the sites. AR000821. But the additional 

experts found no evidence of any of those or other resources on 

the site. As a result of this extra effort, the Esselen Nation Tribal 

Chair sent a letter of support for the proposed projects. 

AR000804. In short, Pietro went “above and beyond” in its 
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attempt to ensure that no archaeological resources would be 

harmed by development. AR003981. 

Despite Pietro’s work to ensure no impact to potential 

cultural resources, Save Carmel Point Cultural Resources 

appealed the County’s approval to the Coastal Commission. See 

AR000002. On November 13, 2019, the Commission found that 

the appeal raised a substantial issue. AR000423. Subsequently, 

the Commission staff recommended that the Commission add 

several Special Conditions to the approval of the two permits. See 

AR000009–13. Importantly, Special Condition 1 requires Pietro 

to submit new plans for the homes without basements, and limits 

“ground disturbing” and grading of the properties. AR000027.  

On July 9, 2020, the Commission held a hearing and 

adopted the staff’s recommendations in full. AR001083. On 

September 8, 2020, Appellant filed its Petition for Writ of 

Administrative Mandate challenging the Commission’s decision.4 

JA 004. On January 24, 2022, the superior court issued its 

opinion, denying Petitioner’s writ in full. JA 120. Appellant 

timely filed its notice of appeal on March 25, 2022. JA 148. 

 
4 Monday, September 7, 2020, was Labor Day and a court 
holiday. See Cal. R. Ct. 1.10(b).  
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Standard of Review 

In determining whether an agency has failed to proceed 

according to the law, the Court exercises its independent 

judgment, giving no deference to the agency’s interpretation of 

the law. McAllister, 169 Cal. App. 4th at 921; Schneider v. Cal. 

Coastal Comm’n, 140 Cal. App. 4th 1339, 1344 (2006) (“A court 

does not . . . defer to an agency’s view when deciding whether a 

regulation lies within the scope of the authority delegated by the 

Legislature.”) (citation omitted).  

To the extent that an agency has acted within its 

jurisdiction and according to law, a reviewing court still “must 

scrutinize the record and determine whether substantial evidence 

supports the administrative agency’s findings and whether these 

findings support the agency’s decision,” resolving doubts in favor 

of the agency. Topanga Ass’n for a Scenic Cmty. v. County of 

Los Angeles, 11 Cal. 3d 506, 514 (1974).5 A determination that 

substantial evidence supports the agency’s decision and its 

 
5 For “substantial evidence” review under section 1094.5, the 
roles of the superior court and the Court of Appeal are “precisely 
the same,” and “the conclusions of the [lower tribunal], and its 
disposition of the issues in this case, are not conclusive on 
appeal.” Sierra Club v. Cal. Coastal Comm’n, 19 Cal. App. 4th 
547, 557 (1993) (internal citation and quotation marks omitted). 
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findings must be made “in light of the whole record.” JKH 

Enters., Inc. v. Dep’t of Indus. Relations, 142 Cal. App. 4th 1046, 

1057 (2006). In its review, the Court must consider all evidence 

within the record, including “that which fairly detracts from the 

evidence supporting [the agency’s] determination.” California 

Youth Auth. v. State Pers. Bd., 104 Cal. App. 4th 575, 586 (2002). 

Regardless of the standard of review, a court always reviews 

questions of law de novo. Duncan v. Dep’t of Pers. Admin., 77 Cal. 

App. 4th 1166, 1174 (2000). 

Argument 

I. The County properly found that there was no 
substantial evidence of archeological resources on 
Pietro’s property. 

After thorough review of Pietro’s permit applications, the 

County correctly concluded that no substantial evidence existed 

to establish that any archeological resources existed on the 

parcels, such that avoidance or mitigation would be required. 

AR001173; AR001241. On appeal, the Commission failed to 

present any evidence rebutting that earlier evidence and that 

might justify the burdensome mitigation measures it imposed. 

The Commission engaged only in pure speculation about the 

potential for archeological resources on the properties and 
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instead required Pietro to prove beyond all doubt that no 

resources could ever be discovered on the property. AR001103. 

Because the Commission failed to provide substantial evidence to 

justify its findings, its decision should be vacated. 

Section 1094.5 of the Code of Civil Procedure defines the 

scope of the Court’s review power in administrative mandate 

actions. The statute provides, in relevant part, that “abuse of 

discretion is established if the court determines that the findings 

are not supported by substantial evidence in the light of the whole 

record.” Civ. Proc. Code § 1094.5 (emphasis added). But 

substantial evidence is not just any evidence, it is “relevant 

evidence that a reasonable mind might accept as adequate to 

support a conclusion,” and “must be reasonable, credible, and of 

solid value.” California Youth Auth., 104 Cal. App. 4th at 584–85. 

Substantial evidence must be of “ponderable legal significance.” 

Kuhn v. Dep’t of Gen. Servs., 22 Cal. App. 4th 1627, 1633 (1994). 

But “mere speculation or conjecture cannot support a finding 

. . . .” Id. Further, the Court must consider all evidence presented, 

including “that which fairly detracts from the evidence 

supporting the [agency]’s determination.” Id. at 576–77. 
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Put simply, the record here contains no evidence whatsoever 

as to archeological resources on Pietro’s properties. Rather, the 

only evidence put forward as to the properties themselves came 

to a single conclusion—no evidence of either cultural or 

archeological resources could be found. See AR002701–43, 

004178–004260, and 004279–004300. Rather than present 

affirmative evidence as to the existence of resources, the 

Commission simply presupposed the potential existence of 

resources and imposed on Pietro the impossible standard of 

disproving the Commission’s presupposition. See AR001085 (“It is 

not possible to say with 100% certainty what type of 

archeological and tribal cultural resources may be found in the 

soils of these sites . . . .” (emphasis added)).  

Three different archeological experts found no evidence of 

cultural resources on the sites. AR001173; AR001241. Ground 

penetrating radar found no evidence of cultural resources on the 

sites. AR000821. The Commission staff speculated that perhaps 

the radar could not detect burial sites, AR001100, but that 

speculation was rejected by an archeological expert at the 

hearing. AR000821. Further, even if the radar could not detect 

bones, it can detect soil disruptions from human burial locations. 
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Id. The expert’s conclusion was confirmed by the manufacturer of 

the radar technology. AR004041. In short, the Commission staff’s 

speculation is not supported by the record, the science, or the 

facts.  

Even the Commissioners themselves acknowledged the lack 

of evidence for their decision. Commissioner Padilla succinctly 

summarized the staff position: “My understanding is that there 

isn’t any evidence of resources on the particular site that we 

know of.” AR000833. Rather, “the staff position is that there’s no 

way to be 100% certain that we wouldn’t encounter or disrupt 

any as yet undiscovered resources.” Id. The District Director, Dan 

Carl, responded: “I think that’s accurate.” Id. At best, the 

Commission’s statements consist of pure speculation, which is 

insufficient to constitute substantial evidence. Wise v. DLA Piper 

LLP (US), 220 Cal. App. 4th 1180, 1188 (2013) (“[S]peculation is 

not evidence, less still substantial evidence.” (citation omitted)). 

Further, such speculative evidence must be considered in 

light of the whole record, including the overwhelming evidence 

put forward by Pietro “which fairly detracts from the evidence 

supporting the [Commission’s] determination.” California Youth 

Auth., 104 Cal. App. 4th at 576–77. While the Commission is 
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entitled to “weigh conflicting evidence,” it must be reversed if no 

reasonable person could reach its conclusions based on the 

evidence presented. Ross v. Cal. Coastal Comm’n, 199 Cal. App. 

4th 900, 922 (2011), as modified on denial of reh’g (Oct. 11, 2011). 

In light of the whole record, there was no credible 

evidence—let alone substantial evidence—to support the 

Commission’s findings that Pietro’s permits raised a substantial 

issue as to archeological or cultural resources under the certified 

LCP. Rather, as noted above, all evidence presented instead 

fairly detracts from the Commission’s determination, because 

that evidence uniformly shows that there are no archeological 

resources on Pietro’s properties. See AR002701–43, 004178–

004260, and 004279–004300. The only evidence relied upon by 

the Commission consisted of speculation or conjecture, which is 

not evidence. Wise, 220 Cal. App. at 1180. In short, there was no 

conflicting evidence for the Commission to weigh, and no 

reasonable person could conclude that archeological resources 

existed on the subject properties such that avoidance or 

mitigation was required. Ross, 199 Cal. App. 4th at 922.  



25 
 

Finally, the Commission fails to “bridge the analytic gap” 

between the evidence and its ultimate decision. See Topanga 

Ass’n for a Scenic Cmty., 11 Cal. 3d at 515. The ultimate 

consideration for the Commission under the certified LCP was 

whether Pietro’s permits could be considered compatible with a 

requirement that they “incorporate all site planning and design 

features necessary to minimize or avoid impacts to archaeological 

resources.” AR000906. But as detailed infra, Part II, the Carmel 

Area LCP requires substantial evidence of identified 

archeological resources to trigger avoidance or mitigation of such 

archeological sites. After all, the purpose of the archeological 

survey requirement under the LCP is “to determine if an 

archelogical site exists.” LUP § 2.8.3(s), AR000906. 

The Commission’s conclusion does not logically flow from 

the evidence before it. The Commission concedes that it is not 

relying on any evidence of archeological resources on Pietro’s 

properties. See AR000833. At best, the Commission is relying on 

speculation that the properties might have resources because of 

the existence of archeological resources “around this particular 

site” within Carmel Point. Id. But the Commission findings 

within the staff report seek to “emphasize preservation over 
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excavation of the resource” and to “avoid or substantially 

minimize impacts to tribal/archaeological resources . . . .” 

AR001085 (emphasis added). The Commission cannot seek to 

preserve or excavate resources for which there’s absolutely no 

proof of their existence. Similarly, it is impossible to avoid or 

substantially minimize impacts to tribal/archeological resources 

that do not exist. Because the Commission concedes that there 

“isn’t any evidence of resources on the particular site[s],” 

AR000833, it cannot “bridge the analytic gap” to support a 

finding that the proposed development of Pietro’s properties fails 

to emphasize preservation over excavation or “avoid or 

substantially minimize impacts.” See Topanga Ass’n for a Scenic 

Cmty., 11 Cal. 3d at 515. 

The record does not contain substantial evidence sufficient 

to support a finding of archeological resources on Pietro’s 

properties. Rather, all of the evidence within the record supports 

only a finding that there are no such resources on those particular 

properties. Because the only evidence of the existence of 

archeological resources within the record pertains to surrounding 

properties, and because the LCP requires avoidance or mitigation 

only once resources can be identified on subject properties, the 
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Commission did not—and could not—bridge the analytic gap 

between the evidence contained within the record and the 

findings of a substantial issue under the certified LCP with 

Pietro’s permits. Accordingly, the action of the Commission 

should be vacated. 

II. The County properly determined that Pietro’s 
development was consistent with the governing 
Land Use Plan. 

The Commission acted inconsistently with the certified 

LCP, and therefore abused its discretion or acted in excess of its 

jurisdiction, when it imposed Special Condition 1 on Pietro. When 

reviewing a CDP for consistency with a governing LCP, the 

Commission is not allowed to impose additional requirements or 

policies not in the LCP. See Schneider, 140 Cal. App. 4th at 1348. 

In other words, once the Commission approves an LCP, it must 

approve or deny permit applications based solely on their 

consistency with the LCP and Coastal Act, and it has no power to 

effectively amend the LCP by adding new, inconsistent 

conditions. See id. Here, Special Condition 1 is flatly inconsistent 

with the LCP. Compare AR000906 (Carmel Area LUP) and 

AR001015 (Carmel Area CIP), with AR001098 (commission staff 

report). By imposing Special Condition 1, the Commission acted 
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in excess of jurisdiction or abused its discretion by not proceeding 

in the manner required by law. Cf. Schneider, 140 Cal. App. 4th 

at 1348.  

In enacting the Coastal Act, “[t]he Legislature left wide 

discretion to local governments to formulate land use plans for 

the coastal zone and it also left wide discretion to local 

governments to determine how to implement certified LCPs.” 

Yost v. Thomas, 36 Cal. 3d 561, 574 (1984). After the Commission 

certifies an LCP, all development review authority is delegated to 

the local government. Pub. Res. Code § 30519.6 Even when the 

Commission has the power to hear an appeal, the Commission’s 

review is limited. Id. § 30603(b)(1). Once the Commission 

approves an LCP it lacks “authority to create or originate any 

land use rules and regulations or draft any part of the coastal 

plan.” Schneider, 140 Cal. App. 4th at 1348 (quotation marks and 

citations omitted).  

 
6 An LCP consists of both the local government’s Land Use Plan 
(LUP), Pub. Res. Code § 30511, and the Local Implementation 
Program (LIP), which consists of “the zoning ordinances, zoning 
district maps, and, if required, other implementing actions . . . .” 
Id.; see also Pub. Res. Code § 30108.6; Yost, 36 Cal. 3d at 565–67. 
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Here, the County acted under its delegated authority and 

determined that the proposals for basements were consistent 

with the governing LUP and CIP. See AR001164; AR001173; 

AR001178–80; AR001241. The key policy for archeological 

resources in Monterey County’s LUP states that “[n]ew land uses, 

both public and private, should be considered compatible with 

this objective only where they incorporate all site planning and 

design features necessary to minimize or avoid impacts to 

archaeological resources.” AR000906. The County found that 

“[g]iven that all three archaeological experts found no substantial 

evidence to support a fair argument that cultural resources exist 

on the parcel, minimizing potential impacts is reasonable while 

avoidance is not feasible.” AR001173; AR001241. In other words, 

development cannot be proposed that avoids resources which 

have not been—and likely can never be—identified. However, 

mitigation measures can be put in place in the event that any 

resources are discovered during construction. Based on the LUP’s 

policy to “minimize or avoid impacts,” AR000906, the County 

approved the new houses with basements. See AR001187; 

AR001255.  
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The County’s interpretation of the LUP is confirmed by a 

close reading of the more specific provisions contained within the 

Carmel Area Coastal Implementation Plan, which are intended 

to implement the general policies contained within the LUP. 

Under the CIP, development within 750 feet of a known 

archeological resource is required to obtain an archeological 

survey. CIP § 20.146.090(A)(1), AR001017. The purpose of the 

archeological survey is “to determine if an archaeological site 

exists.” LUP § 2.8.3(2), AR000906. This is because it is only on 

parcels “where archeological or other cultural sites are located” 

that the CIP requires development “to avoid impacts to such 

cultural sites.” CIP § 20.146.090(D)(3), AR001019 (emphasis 

added). Under the CIP, only once archeological sites are 

“identified through an archaeological report” shall development 

be subject to various conditions, including adopting “mitigation 

measures contained in the archaeological survey” and granting 

an archeological easement over the archeological site itself. CIP 

§ 20.146.090(D)(2)(a)–(c), AR001018–19 (emphasis added). And 

where the archeological survey discovers “sensitive prehistoric or 

archaeologic sites”, the County shall next explore “[a]ll available 

measures” including the purchase of archeological easements to 
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avoid development on such sites entirely. CIP § 20.146.090(D)(1), 

AR001018. But even where an archeological report identifies 

archeological or paleontological sites, construction may proceed 

subject to a mitigation plan if “construction on or construction 

impacts” to “cannot be avoided . . . .” Id. § 20.146.090(D)(4), 

AR001019. Taken in whole, the LCP requires permit applicants 

to take reasonable measures to identify archeological sites on 

their property, so that construction and design can either avoid 

resources entirely (where possible) or minimize impacts (where 

not possible). 

The Commission, however, imposed a standard that is 

entirely inconsistent with the certified LCP. In the adopted staff 

report, the Commission interpreted the LCP to require that all 

proposed projects “ensure avoidance” of cultural resources. 

AR001085 (emphasis in original). Similarly, the Commission 

incorrectly stated that the LCP requires new developments to 

“minimize and avoid impacts to archeological resources. 

AR001098. But the LCP instead uses the disjunctive “or,” 

acknowledging that avoidance may not be possible in all 

instances. AR000906. It is “commonplace for statutes to provide 

alternative means of satisfying a condition” by using “or” rather 
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than “and.” Eddie E. v. Superior Ct., 234 Cal. App. 4th 319, 328 

(2015). The CIP confirms this, providing for the possibility that 

some development will be able to “avoid impacts” entirely, while 

others will instead require a “mitigation plan.” CIP 

§ 20.146.090(D)(3)–(4), AR001019.  

But more egregiously, the Commission ignored entirely the 

sections of the LCP that require first the identification of 

archeological sites. The LCP speaks repeatedly in terms of 

avoidance or mitigation on parcels where archeological or 

cultural sites are located. LUP § 2.8.3(4), AR000906; CIP 

§ 20.146.090(D)(3), AR001019. Such identification takes place 

through the required archeological survey. CIP 

§ 20.146.090(D)(2), AR001018–19. Further, the CIP acknowledges 

that mitigation is acceptable when impacts to “identified 

archaeological or paleontological site cannot be avoided . . . .” CIP 

§ 20.146.090(D)(4), AR001018 (emphasis added). But as the 

County properly found, no substantial evidence exists that 

archeological resources are located on the properties. AR001241; 

supra Part I. 

In the staff report, the Commission effectively inverts the 

language of the certified LCP. Instead of requiring avoidance or 
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mitigation if resources are identified, the Commission requires 

the identification of resources as a precondition of development. 

Put another way, the Commission insists that a negative 

archeological survey (or, as in the Pietro’s case, even five negative 

surveys per property) is itself sufficient evidence to require 

avoidance, because no survey could ever “say with 100% certainty 

what type of archeological and tribal cultural resources may be 

found.” AR001085 (emphasis added). As Commissioner Padilla 

accurately summarized: “My understanding is that there isn’t any 

evidence of resources on the particular site that we know of.” 

AR000833 (emphasis added). Rather, “the staff position is that 

there’s no way to be 100% certain that we wouldn’t encounter or 

disrupt any as yet undiscovered resources.” Id. (emphasis added). 

The District Director, Dan Carl, responded: “I think that’s 

accurate.” Id. 

It is only by effectively amending the LCP that the 

Commission could find that it required all proposed projects to 

“ensure avoidance”, even on sites where no resources have been—

or perhaps ever could be—found. AR001085 (emphasis in 

original). Under the Commission’s theory, the only projects that 

are permissible are those where all potential resources have 
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already been identified with “100% certainty”—an impossible 

standard. Conversely, it is clear that the Commission believes no 

project could be approved where resources are not found, because 

“there’s no way to be 100% certain that we wouldn’t encounter or 

disrupt any as yet undiscovered resources.” AR001085 (emphasis 

added). Tellingly, the Commission interpreted the LCP to 

conclude that the LCP “directed” the Commission to “prohibit 

excavation and grading” entirely. Id.  

The only reason that the Commission allowed any 

development is because outright denial “could engender 

constitutional takings questions.” AR001086. Thus, the 

Commission believed that the LCP requires the avoidance of all 

impacts to any imaginable archaeological resource in the area, 

and that the agency was only prevented from carrying out that 

strict interpretation because of potential takings issues. But that 

is not what the LCP requires. The LCP requires that 

development minimize or avoid impacts on parcels where 

archeological or other cultural sites are located. Carmel Area 

LUP § 2.8.2, AR000906. The Commission’s interpretation added 

additional requirements not listed in the LUP. See AR001098. 
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But the Commission does not have the power to amend an LUP 

on an appeal. Schneider, 140 Cal. App. 4th at 1348. 

The Commission’s interpretation of the certified LCP 

cannot be squared with its language. Under the CIP, mitigation 

and avoidance are triggered once archeological sites are identified 

through an archeological survey. CIP § 20.146.090(D)(2)–(3), 

AR001018–19. This makes sense—a developer can only 

incorporate site design that mitigates or avoids resources that are 

known to exist. Based on the evidence of multiple experts, the 

County determined that it was unlikely cultural resources exist 

on the sites and then put in place safeguards to establish 

mitigation measures on the remote chance that resources were 

discovered during development. AR001173; AR001241. The 

County’s determination was consistent with the LUP. AR000906. 

The Commission’s determination, on the other hand, goes beyond 

the requirements of, and is inconsistent with, the LUP. See 

Schneider, 140 Cal. App. 4th at 1345–48 (permit conditions 

imposed by Commission on appeal must not be inconsistent with 

the LCP).  

The Commission’s position that the LCP requires a 

proposed development to “ensure avoidance” regardless of 
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whether resources are actually located on the property is entitled 

to no deference. Courts exercise independent judgment regarding 

the construction of statutes and ordinances, and no deference is 

required when the meaning of the relevant provision is plain. 

Lindstrom v. Cal. Coastal Comm’n, 40 Cal. App. 5th 73, 96 

(2019). Here, the plain language of the LCP contradicts the 

Commission’s interpretation. By ignoring language within the 

LCP requiring mitigation or avoidance only on sites where 

archeological resources are identified and actually located, the 

Commission contradicted the plain language of the LCP and 

changed its meaning. Cf. id. 

Even if the meaning of the LCP were ambiguous, then the 

County’s interpretation, and not the Commission’s interpretation, 

would be entitled to deference. While courts have sometimes 

deferred to the Commission’s interpretation of an LCP, they have 

only deferred when the Commission’s interpretation was 

consistent with the local government’s interpretation. See 

Lindstrom, 40 Cal. App. 5th at 96. Here, there is a disagreement 

between the County and the Commission over the meaning of the 

LCP. Compare AR001173, with AR001098. If this Court must 

defer to a government’s interpretation of the LUP, it should defer 
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to the County’s interpretation over the Commission’s 

interpretation because the Coastal Act grants wide discretion to 

local governments to determine how to implement certified LCPs. 

Yost, 36 Cal. 3d at 574. 

The County exercised its delegated authority and properly 

approved the permits. In imposing Special Condition 1, the 

Commission rewrote the LUP, imposing additional requirements 

and policies on Pietro. In doing so, the Commission failed to act 

in the manner required by law, abused its discretion, or acted 

without, or in excess of, its jurisdiction. This Court should grant 

the petition for writ of administrative mandate.  

Conclusion 

The Court should reverse the Superior Court’s decision, 

grant the Petition, and issue a writ of mandate compelling the 

Commission to reinstate the Pietro’s permit as properly approved 

by the County. 

DATED: December 7, 2022. 
 
 Respectfully submitted, 
 JEREMY TALCOTT 
 JEFFREY W. McCOY 
 
 /s/ Jeremy Talcott   
        JEREMY TALCOTT 
 Attorneys for Petitioner and Appellant 
 Pietro Family Investments, LP  
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INTRODUCTION 


1. Petitioners Chris Adamski, Courtney Adamski, Emerson Development Group, Inc.,  


Valley Point, LLC, and Pietro Family Investments, LP (Petitioners) seek an administrative writ of 


mandate in this action challenging the California Coastal Commission’s (Commission) unlawful 


exercise of jurisdiction of Petitioners’ use of real property they own within the Carmel Point 


community of unincorporated Monterey County (County). The Petitioners purchased the properties 


at issue to develop personal homes for each of them, and a third to sell and help finance the 


construction of their residences. Petitioners submitted permit applications to develop the three 


properties. The plans included subsurface basements, a common feature of homes in the 


neighborhood. On December 5, 2019, the County approved the permits as consistent with its state-


approved local coastal plan after a thorough permitting process. But two local groups appealed the 


decision to the Coastal Commission, arguing against the inclusion of basements on the permits. 


Their objections were based on unsubstantiated claims without any evidence that the construction 


would disturb archeological artifacts. The Commission asserted jurisdiction over the Petitioners’ 


permits and then required that they eliminate planned basements for each house. Further, the 


Commission unlawfully restricted the Petitioners’ right to grade and excavate the land—conditions 


which potentially make any development of the properties infeasible—and unconstitutionally 


conditioned the permits on a demand for a permanent restrictive covenant against Petitioners’ 


properties for the benefit of the state. The actions of the Commission exceeded its statutory 


jurisdiction and unlawfully infringed on the discretion granted to local governments under the 


Coastal Act. By this verified petition, Petitioners allege: 


PARTIES 


2. Petitioners Chris and Courtney Adamski are the founders of a limited liability 


company, Valley Point, LLC, as well as the founder and owners of Emerson Development Group, 


Inc. 


3. Emerson Development Group, Inc. is a business formed and operating in the State 


of California. 
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4. Valley Point, LLC, is a Limited Liability Company formed and operating in the 


State of California. 


5. Petitioner Pietro Family Investments, LP, is a Limited Partnership, formed and 


operated within the State of California. 


6. Valley Point, LLC, owns the property at 26346 Valley View Avenue, Carmel-by-


the-Sea, California 93923. 


7. Pietro Family Investments, LP, owns the properties at 26307 Isabella Avenue, 


Carmel-by-the-Sea, California 93923, and 26338 Valley View Avenue, Carmel-by-the-Sea, 


California 93923. 


8. Respondent Commission is the state administrative body authorized under the 


Public Resources Code to enforce the California Coastal Act of 1976, section 30000, et seq. 


(Coastal Act), in a manner consistent with the limits of its jurisdiction, as defined therein. The 


Commission oversees the implementation and enforcement of the Coastal Act. In that role, it 


reviews and certifies Local Coastal Programs (LCP) and, once an LCP is certified, retains limited 


appellate jurisdiction over Coastal Development Permits (CDP) approved by local governments. 


9. The Commission may sue and be sued under Coastal Act section 30334. 


JURISDICTION AND VENUE 


10. This Court has jurisdiction over the petition for writ of mandate under 1094.5 of the 


Code of Civil Procedure. 


11. Venue is proper in this Court because the properties that are the subject of this 


litigation are located in the County of Monterey. 


12. Petitioners have exhausted all non-futile administrative remedies and timely filed 


this petition for writ of administrative mandate within 60 days of the Commission’s final decision 


on CDP A-3-MCO-19-0039, A-3-MCO-19-0041, and A-3-MCO-19-0042. 


13. Petitioners have no plain, speedy, or adequate remedy available in the normal course 


of law other than mandamus and equitable relief. 
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FACTUAL ALLEGATIONS 


The Carmel Area Local Coastal Program 


14. On April 14, 1983, the Commission certified the Carmel Area LCP, which 


encompasses Petitioners’ properties. 


15. The LCP is comprised of both a Land Use Plan (LUP) and Coastal Implementation 


Plan (CIP). 


16. Additionally, the Carmel Area is government by the Carmel Coastal Implementation 


Plan (CCIP). 


17. Under LUP Policy 2.8.2, new land uses are required to “incorporate all site planning 


and design features necessary to minimize or avoid impacts to archeological resources.” 


18. LUP Policy 2.8.3.1 requires “the timely identification and evaluation of 


archeological, historical and paleontological resources . . . during the conceptual design phase of 


land-use planning or project development.” 


19. If archeological or other cultural sites are discovered on a parcel, LUP Policy 2.8.3.4 


requires project design to “avoid[] or substantially minimize[] impacts to such cultural sites.” 


20. Since the Carmel Area LCP was adopted and certified by the Commission 


approximately 96 other homes within Petitioners’ neighborhood have been approved by the County 


with included basements. 


21. The Coastal Act sets out a division of authority between local governments and the 


Commission with respect to permitting authority. Once a local government, such as the County 


here, has adopted an LCP and it has been certified by the Commission, jurisdiction over the issuance 


of coastal develop permits within the area covered by the LCP is transferred from the Commission 


to the local government. See Pub. Res. Code §§ 30519(a) and 30604(b). 


22. Where local governments operate under a certified LCP, as here, a determination of 


whether development approval is appealable to the Commission is made, in the first instance, by 


the local government under Cal. Code Regs. tit. 14, § 13569. 


23. Because the Coastal Act seeks to transfer most jurisdiction over the issuance of local 


governments once an LCP is certified by the Commission, the Coastal Act places strict limitations 


JA007







1 


2 


3 


4 


5 


6 


7 


8 


9 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


25 


26 


27 


28 


 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
  


 


Verified Pet’n for Writ of Admin. Mandate 
5 


 
 
 


on the Commission’s ability to exercise of appellate jurisdiction. The Commission has appellate 


jurisdiction only with respect to enumerated types of development. The Commission asserted 


Coastal Act section 30603(a)(4) as the purported basis for its authority in this case, which permits 


an appeal of “development approved by a coastal county that is not designated as the principal 


permitted use under the zoning ordinance or zoning district map” of a county operating under a 


certified LCP.  


The Petitioners’ Properties 


24. In 2015, Chris and Courtney Adamski executed a Memorandum of Understanding 


(MOU) with Pietro Family Investments. The MOU created a joint venture in which Pietro Family 


Investments purchased 26324 Valley View Avenue, Carmel-by-the-Sea, California 93923. That 


property included a single-family residence and three additional attached lots that were 


undeveloped. The other three lots are 26346 Valley View Avenue, 26307 Isabella Avenue, and 


26338 Valley View Avenue. 26346 Valley View Avenue was subsequently transferred 


to/purchased by Chris and Courtney Adamski. 


25. Under the MOU, the property at 26324 Valley View Avenue was to be redeveloped 


and sold by Emerson Development Group. The joint venture successfully permitted and 


redeveloped that property, including a basement, and it was sold in 2017. 


26. The lot at 26346 Valley View Avenue is to be developed and become a family home 


for Chris and Courtney Adamski and their four daughters. The lot at 26338 Valley View Avenue 


is to be developed and become a retirement home for Mike Pietro. The final property, at 26307 


Isabella Avenue, is to be developed as a joint venture and sold. 


27. The properties are zoned for medium-density residential, and under CCIP section 


20.12.040(A), the “first single family dwelling per legal lot of record” constitutes a principal 


permitted use. 


28. However, because all three of the properties are within 750 feet of known 


archeological resources, they require a Coastal Development Permit under CCIP section 


20.146.090(A). 
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29. Because all construction and permits are to take place under the MOU, all permits 


for the remaining three lots were submitted to Monterey County by Emerson Development Group. 


The County Permit Approval Process 


30. On July 25, 2017, Petitioners filed for three Combined Development Permits for the 


three properties with the Monterey County Resource Management Agency. The combined permits 


sought to construct a single-family dwelling on each of the three properties, and each plan included 


a basement on the property. 


31. 26307 Isabella Avenue was assigned local government permit file number, 


PLN170611, 26338 Valley View Avenue was assigned local government permit file number 


PLN170612, and 26346 Valley View Avenue was assigned local government permit number 


PLN170613. 


32. PLN170611 seeks a permit to build a split-level 3,397-square-foot single-family 


dwelling with a 437-square-foot attached garage and a 1,366-square-foot basement, requiring 


grading of approximately 620 cubic yards, and related improvements. 


33. PLN170612 seeks a permit to build a 2,285-square-foot single-family dwelling with 


a 450-square-foot attached garage and a 1,687-square-foot basement, requiring grading of 


approximately 830 cubic yards, recognition of previously conducted utility trenching, and tree 


removal. 


34. PLN170613 seeks a permit to build a 3,028-square-foot single-family dwelling with 


a 440-square-foot attached garage and a 2,413-square-foot basement, requiring grading of 


approximately 1,255 cubic yards, and recognition of previously conducted utility trenching. 


35. The County permit applications were deemed complete on February 8, 2018 


(PLN170612 and PLN170613) and on April 14, 2018 (PLN170611). 


36. During the County permit approval process, Petitioners hired three different 


archeologists, who each conducted surveys of each of the three properties, for a total of nine 


archeological surveys, none of which identified any evidence of any archeological or cultural 


resources on any of these sites.  
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37. In addition, the Petitioners obtained two additional archeological reports for the 


properties at 26346 Valley View Avenue and 26338 Valley View Avenue, in an area where utility 


trenching had previously been conducted. These reports also concluded that there were no cultural 


or archeological resources present on these sites. 


38. On December 5, 2018, the Monterey County Planning Commission held a hearing 


and approved the combined permits, subject to certain conditions, by Planning Commission 


Resolution Nos. 18-047, 18-048, and 18-049. 


39. Because of certain clerical errors, the Planning Commission issued corrected 


resolutions on January 3, 2019. 


40. Two organizations, the Open Monterey Project and Save Carmel Point Cultural 


Resources (Appellants), appealed the permit approval to the Monterey County Board of 


Supervisors. 


41. On April 23, 2019, the Monterey County Board of Supervisors denied the appeal by 


Appellants and approved the permits for all three properties, along with some minor clarifications 


to the language of mitigation requirements on the permits. 


42. The Board of Supervisors found that all three projects were consistent with all 


applicable laws and regulations controlling development on the parcels, and noted that all three 


properties constituted infill development within an existing medium-density housing tract. 


43. Under LUP Policy 2.8.3.3, the Board of Supervisors made a finding that all 


consulted archeological experts had found no evidence of Native American burial or cultural 


resources on the parcels. Still, the combined permits included a further condition that both an 


archeologist and a qualified Native American monitor for archeological resources during 


construction and all grading and excavation activities. 


44. Additionally, Petitioners agreed to a further condition requiring the Petitioners to 


redesign the dwellings if any significant cultural or archeological resources are encountered that 


could not otherwise be mitigated, as well as requiring that a Conservation Easement over the parcel 


be recorded, excepting the house and landscaping. 


JA010







1 


2 


3 


4 


5 


6 


7 


8 


9 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


25 


26 


27 


28 


 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
  


 


Verified Pet’n for Writ of Admin. Mandate 
8 


 
 
 


45. Additionally, subsequent to the County approvals, Petitioners obtained 


archeological studies and investigations using ground penetrating radar (GPR) and geoprobing 


technologies, in which no evidence of any archeological or cultural resources were found. 


Commission Administrative Proceedings 


46. On or around June 6, 2019, the two Appellant organizations submitted an appeal to 


the Commission, alleging that the mitigation measures imposed by the County were insufficient to 


protect archeological resources, and explicitly calling on the Commission to consider potential 


excavation at “other projects within the surrounding block” and the effects of “future actions with 


regard to underground development at Carmel Point.” The permits were assigned Commission CDP 


numbers A-3-MCO-19-0039, A-3-MCO-19-0041, and A-3-MCO-19-0042. 


47. On or about November 1, 2019, the Commission published a staff report, finding 


that the Commission had jurisdiction to hear the appeal, and finding that a substantial issue was 


raised by the Petitioners’ development permits. This finding reversed the County’s approval of the 


Petitioners’ development permits, and triggered a de novo review by the Commission of the permit 


application. 


48. Specifically, the Commission found that the permits were appealable because: 


1) development within 750 feet of a known archeological resource was a “conditional use”; and 


2) that because the LCP “does not designate one single principally permitted use . . . all uses within 


this district are appealable.” 


49. On November 5, 2019, the Petitioners objected by letter to the exercise of 


jurisdiction, contending that the Commission lacked authority to review the County approvals.  


50. The Commission nonetheless assumed jurisdiction over the permits, and, on 


November 13, 2019, the Commission found that Monterey County’s actions approving the permits 


raised a substantial issue of conformance with the LCP. 


51. In advance of the November 13 hearing, Petitioners exercised their right to postpone 


all de novo portions of the hearing to a later date. 


52. On or about June 19, 2020, the Commission published a staff report. Although the 


Commission noted that none of the archeological surveys had identified any archeological 
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resources, it stated that “it is not possible to say with 100% certainty what type of archeological 


and tribal cultural resources may be found in the soils of these sites, . . .” The staff report continued: 


“The only way to ensure avoidance of these resources . . . would be to prohibit excavation and 


grading.” (emphasis in original) However, the report recognized that “a complete prohibition on 


any grading and excavation would require denial of the residential projects, and denial could 


engender constitutional takings questions.” 


53. The staff report did not recommend approval of Petitioners’ development permits 


as submitted. Instead, the report recommended approval of several special conditions for each 


permit. 


54. Special Condition 1 required the Petitioners to submit revised plans for each single-


family residence to the Executive Director for review and written approval. The Special Condition 


required that each revised plan comply with the following conditions relevant to this writ action: 


1. “With exception for foundation elements, utility trenching, driveways, minor 


impervious surfacing, and limited landscaping, all other ground disturbing 


and/or subsurface elements, including all basements, shall be prohibited.” 


2. “[D]evelopment height shall be limited to 18 feet above average natural grade.” 


55. Special Condition 7 required that the Petitioners execute and record a permanent 


deed restriction against each property imposing “the terms and conditions of the permit approvals 


as covenants, conditions, and restrictions on the use and enjoyment of the property.” 


56. The Commission held a de novo hearing on the permits on July 9, 2020. 


57. At the July 9 hearing, Petitioners were represented by attorney Tony Lombardo. 


During his presentation, Mr. Lombardo noted that the County and Commission had regularly 


approved basements under the long-existing Commission-certified County LCP. Mr. Lombardo 


also highlighted that conditioning these permits on the removal of basements was effectively the 


announcement of a moratorium on all basements within the Carmel area of Monterey County. 


Finally, Mr. Lombardo pointed out that no LCP policies require avoidance of excavation where 


there are no identified resources.  
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58. During public comments, several speakers urged the Commission to adopt a policy 


that would effectively prohibit all basements. For example, Christina McGinnis urged the 


Commission to consider the “larger policy issue that, that the basements should not be built for 


Carmel Point, any longer . . . .” 


59. Additionally, several other speakers spoke against the staff recommendations, 


noting that the staff recommendation effectively constituted a completely new interpretation of the 


LCP and would set an “adverse precedent” that effectively created a “basements moratorium . . . .” 


One speaker, Frank Creede, noted that “Monterey County has been hesitant to move forward on 


my project, until the outcome of this Coastal Commission agenda item,” because it would establish 


a new Commission policy that “basements are not allowed on the Carmel Point” and that was at 


odds with the existing LCP and past practice. 


60. Commission staff failed to point to any specific evidence of resources on Petitioners’ 


properties. Instead the staff described “[t]his area” as “rich in cultural resources.” The staff urged 


the Commission to follow “the precautionary principle and eliminate the basements too, so as to 


ensure avoidance . . . .” 


61. Commission staff did not dispute that all of the archeological surveys and GPR 


analyses conducted on the Petitioners’ properties had failed to turn up any evidence of archeological 


or cultural resources, and that no other evidence had been put forward by any other party to establish 


the existence of archeological resources on the Petitioners’ property. 


The Commission’s Final Decision and Conditions 


62. During the July 9 hearing, Commissioner Dayna Bochco pointed out that there 


wasn’t “any evidence whatsoever that there were cultural resources on these properties.” 


Commissioner Bochco urged the Commission to “do what is demanded by the individual evidence 


of each property” rather than “go on some general policy that you can’t have a basement.” 


63. Chair Steve Padilla summarized the staff position as “there isn’t any evidence of 


resources on the particular site that we know of” but “there’s no way to be 100% certain that we 


wouldn’t encounter or disrupt any as yet undiscovered resources.” To that summary, Commission 


staff responded “I think that’s accurate.”  
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64. Commissioner Bochco also stated that “every applicant should have the opportunity 


to prove or disprove that there are cultural resources.” Chair Padilla responded, “this is one of those 


where our processes for evaluating this haven’t caught up with the demand yet, and . . . we’re forced 


to just err on the side of caution.” 


65. The Commissioners voted 10-1 to approve the staff’s recommendation on all three 


permits, with Commissioner Bochco as the lone dissenting vote for each. 


66. The vote approved all three permits, subject to the Commission-required special 


conditions. 


FIRST CAUSE OF ACTION – Lack of Substantial Evidence 
(Writ of Administrative Mandate under CCP § 1094.5) 


67. All of the allegations set forth by the preceding paragraphs are realleged and 


incorporated as if set forth fully herein. 


68. Monterey County granted CDPs approving the Petitioners’ plans to develop all three 


properties as designed, including basements, subject to mitigation requirements ensuring that any 


archeological resources that might be discovered could be mitigated. 


69. Further, Monterey County found that each archeologist that conducted archeological 


surveys of the Petitioners’ properties found no substantial evidence of any archeological resources. 


70. In a de novo review of Petitioners’ permit approvals, the Commission is required to 


support any findings with “substantial evidence in the light of the whole record.” Desmond v. Cty. 


of Contra Costa, 21 Cal. App. 4th 330, 334 (1993). 


71. The Commission did not put forward any evidence at either hearing that 


archeological resources existed on any of the Petitioners’ properties. 


72. The Commission acknowledged that “there isn’t any evidence of resources on the 


particular site that we know of” and acted “[n]otwithstanding the findings” of the numerous 


archeological surveys performed on Petitioners’ properties.  


73. Effectively, instead of finding substantial evidence to support a finding of 


archeological resources—which would trigger the mitigation requirement under the LCP—the 
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Commission required Petitioners to prove the nonexistence of archeological resources on the 


properties. 


74. By reversing Petitioners’ permits without putting forward any evidence of 


archeological resources on the Petitioners’ property, the Commission has failed to act in the manner 


required by law and abused its discretion. 


SECOND CAUSE OF ACTION – Lack of Jurisdiction 
(Writ of Administrative Mandate under CCP § 1094.5) 


75. All of the allegations set forth by the preceding paragraphs are realleged and 


incorporated as if set forth fully herein. 


76. Petitioners’ property is zoned for medium-density residential, and under Monterey 


County Zoning Coastal Implementation Plan section 20.12.040(A), the “first single family dwelling 


per legal lot of record” constitutes a principally permitted use. 


77. Section 20.146.090(A) of the CCIP establishes that any development within 750 feet 


of a known archeological resource “shall be required to obtain a Coastal Development Permit” but 


does not convert a principally permitted use into a conditional use. 


78. Even where a CDP is required, the Commission has jurisdiction only over certain 


categories of CDPs, as established by Coastal Act section 30603 and Monterey County Zoning 


Coastal Implementation Plan section 20.86.080. 


79. Under settled California law, the Commission does not have appellate jurisdiction 


over development that constitutes a principally permitted use. DeCicco v. California Coastal 


Comm’n, 199 Cal. App. 4th 947, 951 (2011). 


80. Under the Commission’s theory, within any zoning area in which more than one 


principally permitted use exists all CDPs would be appealable, which is contrary to Coastal Act 


section 30603(a). 


81. By exercising appellate authority of Petitioners’ permits, the Commission therefore 


failed to act in the manner required by law and abused its discretion and/or acted without, or in 


excess of, its jurisdiction.  
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THIRD CAUSE OF ACTION – Unconstitutional Condition 
(Writ of Administrative Mandate under CCP § 1094.5) 


82. All of the allegations set forth by the preceding paragraphs are realleged and 


incorporated as if set forth fully herein. 


83. Under settled California Law, a restrictive covenant is an interest in property. S. Cal. 


Edison Co. v. Bourgerie, 9 Cal. 3d 169, 174–75 (1973). 


84. Under both the California and United States Constitutions, Petitioners’ property is 


protected from being taken and/or damaged for public use without the payment of just 


compensation. 


85. Under the law of unconstitutional conditions established by Nollan v. California 


Coastal Commission, 483 U.S. 825 (1987), Dolan v. City of Tigard, 512 U.S. 374 (1994), and 


Koontz v. St. Johns River Water Management District, 570 U.S. 595 (2013), an adjudicatory land-


use agency such as the Commission may constitutionally impose a condition on property owners’ 


exercise of their property rights only if the condition directly mitigates a public impact arising from 


the property owners’ exercise of their property rights and the condition is roughly proportionate in 


both nature and extent to the public impact arising from the property owners’ exercise of their 


property rights. 


86. No evidence of archeological resources has been discovered on any of the 


Petitioners’ parcels, despite 17 separate archeological surveys, including the use of GPR 


technology. 


87. Because no party has put forward any evidence of the existence of archeological or 


cultural resources on the property, no party has put forward evidence that the development of the 


property as approved will create a public impact on any such resources. 


88. Further, because the Commission has conditioned the approval of all three permits 


on the removal of basements and the reduction of almost all grading to the property, the 


development as approved cannot have an impact on any such resources.  


89. Moreover, any future development on the properties will require a subsequent CDP, 


making a restrictive covenant unnecessary. The Commission has failed to show that there is a nexus 
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or rough proportionality between any public impact of the project and the requirement that the 


Petitioners record a deed restriction incorporating the Commission’s required conditions. 


90. By imposing Special Condition 7, the Commission failed to proceed in a manner 


required by law by unconstitutionally conditioning the Petitioners’ use of their property. See also 


San Remo Hotel L.P. v. City & Cty. of San Francisco, 27 Cal. 4th 643 (2002). 


91. By acting outside of the scope of its constitutional authority in imposing Special 


Condition 7, the Commission failed to act in the manner required by law and abused its discretion 


and/or acted without, or in excess of, its jurisdiction. 


FOURTH CAUSE OF ACTION 
(Writ of Administrative Mandate under CCP § 1094.5) 


92. All of the allegations set forth by the preceding paragraphs are realleged and 


incorporated as if set forth fully herein. 


93. The County’s determination that the development permits were in conformity with 


its LCP was made under the authority of sections 30519(a), and 30603 of the Coastal Act, and with 


reference to section 21.146.090 of the CCIP. 


94. Any special conditions imposed by the Commission must be consistent with the 


LCP. Schneider v. California Coastal Comm’n, 140 Cal. App. 4th 1339, 1345–48 (2006). 


95. Special Condition 1 is inconsistent with the LCP. 


96. By imposing Special Condition 1, the Commission failed to act in the manner 


required by law, abused its discretion, and/or acted without, or in excess of, its jurisdiction.  


RELIEF REQUESTED 


WHEREFORE, the Petitioners respectfully request relief as follows: 


1. That the Court issue a peremptory writ of mandate vacating and setting aside entirely 


the Commission’s actions of July 9, 2020, concerning the appeal from the County’s approval of 


Petitioners’ building permits; 


2. For a permanent injunction restraining the Commission, its agents, employees, 


officers, and representatives from taking any action to appeal the County’s approval of Petitioners’ 


building permits; 
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3. For a permanent injunction restraining the Commission, its agents, employees, 


officers, and representatives from taking any action to appeal County approval of land uses 


designated as a primary use, even where more than one primary use exists, where no other 


independent basis for appeal exists; 


4. For an order setting aside entirely the Commission’s actions of July 9, 2020, and an 


order that the Commission enter findings that the conditions preventing subsurface basements and 


prohibition on grading are not supported by substantial evidence; 


5. For damages sustained according to proof under Code of Civil Procedure section 


1095; 


6. For attorneys’ fees under Government Code section 800; 


7. For reasonable attorneys’ fees under Code of Civil Procedure section 1021.5; 


8. For costs of suit; and 


9. For such other and further relief as the Court may deem just and proper. 


 DATED: September 8, 2020. 


Respectfully submitted, 
 
JEFFREY W. McCOY 
JEREMY TALCOTT 
 
 
 
By   s/ Jeremy Talcott     


JEREMY TALCOTT 
 
Attorneys for Petitioners  
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VERIFICATION 


I, Chris Adamski, declare as follows: 


I have read the foregoing Verified Petition for Writ of Administrative Mandate (CCP 


§ 1094.5) and, except for matters stated on information and belief, the facts stated therein are true 


on my own knowledge, and as to those matters stated on information and belief, I believe them to 


be true.


I declare under penalty of perjury under the laws of the State of California that the foregoing 


is true and correct and that this verification was executed this _____ day of August, 2020, at 


____________________, California. 


______________________________ 
  CHRIS ADAMSKI 


Carmel


8th
September
XXX
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Case No. 20CV002395 


RESPONDENT CALIFORNIA 
COASTAL COMMISSION'S ANSWER 
TO VERIFIED PETITION FOR WRIT 
OF ADMINISTRATIVE MANDATE 


Action Filed: September 8, 2020 


22 Respondent the California Coastal Commission (the "Commission"), hereby responds to 


23 the Petitioners' Verified Petition for Writ of Administrative Mandate (the "Petition") on file 


24 herein as follows: 


25 INTRODUCTION 


26 1. Responding to paragraph 1, the Commission admits that Petitioners seek an 


27 administrative writ of mandate in this action challenging the Commission's actions related to 


28 Petitioners' real property. The remaining allegations contain material that may or may not be in 


California Coastal Commission's Answer to Verified Petition for Writ of Administrative Mandate (20CV002395) 


FILED June 29, 2021
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1 the administrative record for the Commission's permit decisions that are under review in this 


2 action. The administrative record speaks for itself and is the best evidence of its contents, and 


3 thus no response is required. In addition, the selective factual references in this paragraph are 


4 argument to which no response is required. Further, to the extent the remaining allegations are 


5 statements and/or conclusions oflaw, no response is required. Except as otherwise admitted or 


6 denied herein, Respondent denies each and every allegation contained in this paragraph. 


7 PARTIES 


8 2. Responding to paragraph 2, the Commission lacks sufficient information and belief to 


9 respond to the allegations and on that basis denies them. 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


25 


26 


27 


28 


3. Responding to paragraph 3, the Commission lacks sufficient information and belief to 


respond to the allegations and on that basis denies them. 


4. Responding to paragraph 4, the Commission lacks sufficient information and belief to 


respond to the allegations and on that basis denies them. 


5. Responding to paragraph 5, the Commission lacks sufficient information and belief to 


respond to the allegations and on that basis denies them. 


6. Responding to paragraph 6, the Commission lacks sufficient information and belief to 


respond to the allegations and on that basis denies them. 


7. Responding to paragraph 7, the Commission lacks sufficient information and belief to 


respond to the allegations and on that basis denies them. 


8. Responding to paragraph 8, the Commission admits that the Commission is the state 


agency authorized under the Public Resources Code to enforce the California Coastal Act of 


1976. Regarding the authority and duties of the Commission, the Public Resources Code speaks 


for itself and thus no response is required. Except as otherwise admitted or denied herein, the 


Commission denies each and every allegation contained in this paragraph. 


9. Responding to paragraph 9, the Commission responds that Coastal Act section 30334 


speaks for itself and thus no response is required. Except as otherwise admitted or denied herein, 


the Commission denies each and every allegation contained in this paragraph. 
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JURISDICTION AND VENUE 


10. Responding to paragraph 10, the Commission responds that the allegations are a 


conclusion oflaw to which no response is required. To the extent a response is required, the 


Commission denies the allegations. 


11. Responding to paragraph· 11, the Commission responds that the allegations are a 


conclusion of law to which no response is required. To the extent a response is required, the 


Commission denies the allegations. 


12. Responding to paragraph 12, the Commission responds that the allegations are a 


conclusion oflaw to which no response is required. To the extent a response is required, the 


Commission denies the allegations. 


13. Responding to paragraph 13, the Commission responds that the allegations are a 


conclusion of law to which no response is required. To the extent a response is required, the 


Commission denies the allegations. 


FACTUAL ALLEGATIONS 


The Carmel Area Local Coastal Program 


14. Responding to paragraph 14, the Commission admits the allegations. 


15. Responding to paragraph 15, the Commission admits the allegations. 


16. Responding to paragraph 16, the Commission admits that Chapter 20.146 of the 


County's Coastal Implementation Plan contains regulations for development in the Carmel Area. 


Except as otherwise admitted or denied herein, Respondent denies each and every allegation 


contained in this paragraph. 


17. Responding to paragraph 17, the Commission responds that the allegations are 


purported statements of and/or conclusions of law to which no response is required, that the 


language of LUP Policy 2.8.2 speaks for itself and otherwise denies the allegations. 


18. Responding to paragraph 18, the Commission responds that the allegations are 


purported statements of and/or conclusions of law to which no response is required, that the 


language ofLUP Policy 2.8.3.1 speaks for itself and otherwise denies the allegations. 
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1 19. Responding to paragraph 19, the Commission responds that the allegations are 


2 purported statements of and/or conclusions of law to which no response is required, that the 


3 language of LUP Policy 2.8.3 .4 speaks for itself and otherwise denies the allegations. 


4 20. Responding to paragraph 20, the Commission responds that the allegations contain 


5 material that may or may not be in the administrative record for the Commission's permit 


6 decisions that are under review in this action. The administrative record speaks for itself and is 


7 the best evidence of its contents, and thus no response is required. In addition, the selective 


8 factual references in this paragraph are argument to which no response is required. To the extent 


9 a response to the allegations of this paragraph is required, the Commission denies these 


10 allegations. 


11 21. Responding to paragraph 21, the Commission responds that the allegations are 


12 purported statements of and/or conclusions of law to which no response is required. The 


13 Commission further responds that the provisions of the Public Resources Code speak for 


14 themselves and thus no response is required. To the extent a response to the allegations of this 


15 paragraph is required, the Commission denies these allegations. 


16 22. Responding to paragraph 22, the Commission responds that the allegations are 


17 purported statements of and/ or conclusions of law to which no response is required. The 


18 Commission further responds that the language of Cal. Code Regs. Tit. 14, Section 13569 speaks 


19 for itself and thus no response is required. To the extent a response to the allegations of this 


20 paragraph is required, the Commission denies these allegations. 


21 23. Responding to paragraph 23, the Commission responds that regarding the authority 


22 and duties of the Commission, the Public Resources Code speaks for itself and thus no response 


23 is required. Likewise, that the Commission's grounds for asserting jurisdiction are set forth in the 


24 administrative record, including but not limited to the Commission staffs November 1, 2019 


25 Report, which speaks for itself and is the best evidence of its contents. The Commission further 


26 responds that to the extent the remaining allegations are purported statements and/or conclusions 


27 oflaws, no response is required. To the extent a response to the allegations of this paragraph is 


28 required, except as expressly admitted, the Commission denies these allegations. 
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1 


2 


The Petitioners' Properties 


24. Responding to paragraph 24, the Commission responds that the allegations contain 


3 material that may or may not be in the administrative record for the Commission's permit 


4 decisions that are under review in this action. The administrative record speaks for itself and is 


5 the best evidence of its contents, and thus no response is required. To the extent a response to the 


6 allegations of this paragraph is required, the Commission responds that it lacks sufficient 


7 information and belief to respond to the allegations and on that basis denies them. 


8 25. Responding to paragraph 25, the Commission responds that the allegations contain 


9 material that may or may not be in the administrative record for the Commission's permit 


10 decisions that are under review in this action. The administrative record speaks for itself and is 


11 the best evidence of its contents, and thus no response is required. In addition, the selective 


12 factual references in this paragraph are argument to which no response is required. To the extent 


13 a response to the allegations of this paragraph is required, the Commission responds that it lacks 


14 sufficient information and belief to respond to the allegations and on that basis denies them. 


15 26. Responding to paragraph 26, the Commission responds that the allegations contain 


16 material that may or may not be in the administrative record for the Commission's permit 


17 decisions that are under review in this action. The administrative record speaks for itself and is 


18 the best evidence of its contents, and thus no response is required. To the extent a response to the 


19 allegations of this paragraph is required, the Commission responds that it lacks sufficient 


20 information and belief to respond to the allegations and on that basis denies them. 


21 27. Responding the paragraph 27, the Commission admits that the properties are zoned 


22 for medium-density residential. Regarding the remaining allegations, the Commission responds 


23 that the language oflmplementation Plan section 20.12.040(A) speaks for itself and thus no 


24 response is required. Except as otherwise admitted or denied herein, the Commission denies 


25 these allegations. 


26 28. Responding the paragraph 28, the Commission admits that all three of the properties 


27 at issue are within 750 feet of known archeological resources. The Commission further responds 


28 that the language of CCIP section 20.146.090(A) speaks for itself and thus no response is 
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1 required. Further, to the extent the remaining allegations are statements and/or conclusions of 


2 law, no response is required. To the extent a response to the allegations of this paragraph is 


3 required, except as expressly admitted, the Commission denies these allegations. 


4 29. Responding to paragraph 29, the Commission responds that the allegations contain 


5 material that may or may not be in the administrative record for the Commission's permit 


6 decisions that are under review in this action. The administrative record speaks for itself and is 


7 the best evidence of its contents, and thus no response is required. To the extent a response to the 


8 allegations of this paragraph is required, the Commission responds that it lacks sufficient 


9 information and belief to respond to the allegations and on that basis denies them. 


10 The County Permit Approval Process 


11 30. Responding to paragraph 30, the Commission responds that the allegations contain 


12 material that may or may not be in the administrative record for the Commission's permit 


13 decisions that are under review in this action. The administrative record speaks for itself and is 


14 the best evidence of its contents, and thus no response is required. To the extent a response to the 


15 allegations of this paragraph is required, the Commission responds that it admits Petitioners 


16 sought to build a house with a basement on each of the three properties. The Commission 


17 otherwise responds that it lacks sufficient information and belief to respond to the remaining 


18 allegations and on that basis denies them. 


19 31. Responding to paragraph 31, the Commission admits the allegations in this 


20 paragraph. 


21 32. Responding to paragraph 32, the Commission admits the allegations in this 


22 paragraph. 


23 33. Responding to paragraph 33, the Commission admits the allegations in this 


24 paragraph. 


25 34. Responding to paragraph 34, the Commission admits the allegations in this 


26 paragraph. 


27 3 5. Responding to paragraph 3 5, the Commission responds that the allegations contain 


28 material that may or may not be in the administrative record for the Commission's permit 
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1 decisions that are under review in this action. The administrative record speaks for itself and is 


2 the best evidence of its contents, and thus no response is required. To the extent a response to the 


3 allegations of this paragraph is required, the Commission responds that it lacks sufficient 


4 information and belief to respond to the allegations and on that basis denies them. 


5 36. Responding to paragraph 36, the Commission admits that Petitioners hired 


6 archeologists who prepared reports regarding archeological resources on the subject sites. These 


7 reports are in the administrative record for the Commission's permit decisions that are under 


8 review in this action. The administrative record speaks for itself and is the best evidence of its 


9 contents, and thus no response is required. In addition, the selective factual references in this 


10 paragraph are argument to which no response is required. To the extent a response to the 


11 allegations of this paragraph is required, the Commission denies these allegations. 


12 37. Responding to paragraph 37, the Commission admits that Petitioners hired 


13 archeologists who prepared reports regarding archeological resources at 26346 Valley View 


14 Avenue and 26338 Valley View Avenue. These reports are in the administrative record for the 


15 Commission's permit decisions that are under review in this action. The administrative record 


16 speaks for itself and is the best evidence of its contents, and thus no response is required. In 


17 addition, the selective factual references in this paragraph are argument to which no response is 


18 required. To the extent a response to the allegations of this paragraph is required, the 


19 Commission denies these allegations. 


20 38. Responding to paragraph 38, Commission admits that on December 5, 2018, the 


21 Monterey County Planning Commission held a hearing and approved coastal development 


22 permits for the subject development. The remaining allegations in this paragraph contain material 


23 that may or may not be in the administrative record for the Commission's permit decisions that 


24 are under review in this action. The administrative record speaks for itself and is the best 


25 evidence of its contents, and thus no response is required. Except as expressly admitted, the 


26 Commission denies these allegations. 


27 39. Responding to paragraph 39, the Commission responds that the allegations contain 


28 material that may or may not be in the administrative record for the Commission's permit 
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1 decisions that are under review in this action. The administrative record speaks for itself and is 


2 the best evidence of its contents, and thus no response is required. To the extent a response to the 


3 allegations of this paragraph is required, the Commission responds that it lacks sufficient 


4 information and belief to respond to the allegations and on that basis denies them. 


5 40. Responding to paragraph 40, the Commission responds that the allegations contain 


6 material that may or may not be in the administrative record for the Commission's permit 


7 decisions that are under review in this action. The administrative record speaks for itself and is 


8 the best evidence of its contents, and thus no response is required. To the extent a response to the 


9 allegations of this paragraph is required, the Commission responds that it lacks sufficient 


10 information and belief to respond to the allegations and on that basis denies them. 


11 41. Responding to paragraph 41, the Commission admits that on April 23, 2019, the 


12 Monterey County Board of Supervisors denied the appeal by Appellants and upheld the Planning 


13 Commission's approval of coastal development permits for the proposed development. 


14 Regarding the remaining allegations, the Commission responds that the allegations contain 


15 material that may or may not be in the administrative record for the Commission's permit 


16 decisions that are under review in this action. The administrative record speaks for itself and is 


17 the best evidence of its contents, and thus no response is required. Except as expressly admitted, 


18 the Commission responds that it lacks sufficient information and belief to respond to the 


19 remaining allegations in this paragraph and on that basis denies them. 


20 42. Responding to paragraph 42, the Commission responds that the allegations contain 


21 material that may or may not be in the administrative record for the Commission's permit 


22 decisions that are under review in this action. The administrative record speaks for itself and is 


23 the best evidence of its contents, and thus no response is required. In addition, the selective 


24 factual references in this paragraph are argument to which no response is required. To the extent 


25 a response to the allegations of this paragraph is required, the Commission denies these 


26 allegations. 


27 43. Responding to paragraph 43, the Commission responds that the allegations contain 


28 material that may or may not be in the administrative record for the Commission's permit 
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1 decisions that are under review in this action. The administrative record speaks for itself and is 


2 the best evidence of its contents, and thus no response is required. In addition, the selective 


3 factual references in this paragraph are argument to which no response is required. To the extent 


4 a response to the allegations of this paragraph is required, the Commission denies these 


5 allegations. 


6 44. Responding to paragraph 44, the Commission responds that the allegations contain 


7 material that may or may not be in the administrative record for the Commission's permit 


8 decisions that are under review in this action. The administrative record speaks for itself and is 


9 the best evidence of its contents, and thus no response is required. In addition, the selective 


10 factual references in this paragraph are argument to which no response is required. To the extent 


11 a response to the allegations of this paragraph is required, the Commission denies these 


12 allegations. 


13 45. Responding to paragraph 45, the Commission responds that the allegations contain 


14 material that may or may not be in the administrative record for the Commission's permit 


15 decisions that are under review in this action. The administrative record speaks for itself and is 


16 the best evidence of its contents, and thus no response is required. In addition, the selective 


17 factual references in this paragraph are argument to which no response is required. To the extent 


18 a response to the allegations of this paragraph is required, the Commission denies these 


19 allegations. 


20 Commissions Administrative Proceedings 


21 46. Responding to paragraph 46, the Commission admits that on June 6, 2019 it received 


22 appeals for each of the County's permit decisions and that the Commission assigned Commission 


23 CDP numbers as stated in paragraph 46. Regarding the remaining allegations, the Commission 


24 responds that the appeals speak for themselves and are the best evidence of their contents, and 


25 thus no response is required. In addition, the selective factual references in this paragraph are 


26 argument to which no response is required. To the extent a response to the remaining allegations 


27 of this paragraph is required, the Commission denies these allegations. 


28 
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1 47. Responding to paragraph 47, the Commission admits its staff issued a November 1, 


2 2019 staff report. The Commission further responds that the contents of the staff report speak for 


3 themselves and are the best evidence of their contents, and thus no response is required. The 


4 Commission affirmatively alleges that at its November 13, 2019 hearing, the Commission 


5 adopted the findings in the November 1, 2019 staff report. Except as expressly admitted, the 


6 Commission denies the remaining allegations in this paragraph. 


7 48. Responding to paragraph 48, the Commission responds that the contents of the staff 


8 report, adopted by the Commission at its November 13, 2019 hearing, speak for themselves and 


9 are the best evidence of their contents, and thus no response is required. To the extent a response 


10 to the allegations of this paragraph is required, the Commission denies the allegations. 


11 49. Responding to paragraph 49, the Commission admits that Petitioners objected to the 


12 staff recommendation in a letter dated November 5, 2019, the contents of which speak for 


13 themselves and are the best evidence of their contents, and thus no response is required. Except 


14 as expressly admitted, the Commission denies the remaining allegations in this paragraph. 


15 50. Responding to paragraph 50, the Commission admits that on November 13, 2019, it 


16 found that the Monterey County's actions approving the permits raised a substantial issue of 


17 conformance with the LCP and denies the remaining allegations. 


18 


19 


51. Responding to paragraph 51, the Commission admits the allegations. 


52. Responding to paragraph 52, the Commission admits that its staff published a staff 


20 report on June 19, 2020. Regarding the remaining allegations, the Commission responds that the 


21 contents of the staff report speak for themselves and are the best evidence of their contents, and 


22 thus no response is required. In addition, the selective factual references in this paragraph are 


23 argument to which no response is required. To the extent a response to the remaining allegations 


24 of this paragraph is required, the Commission denies these allegations. 


25 53. Responding to paragraph 53, the Commission admits that the June 19, 2020 staff 


26 report recommended approval of Petitioners' CDP with special conditions for each CDP. It 


27 further responds that the contents of the staff report and the recommended special conditions 


28 speak for themselves and are the best evidence of their contents, and thus no response is required. 
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1 To the extent a response to the remaining allegations of this paragraph is required, the 


2 Commission denies these allegations. 


3 54. Responding to paragraph 54, the Commission responds that the contents of the staff 


4 report and the recommended special conditions speak for themselves and are the best evidence of 


5 their contents, and thus no response is required. 


6 55. Responding to paragraph 55, the Commission responds that the contents of the staff 


7 report and the recommended special conditions speak for themselves and are the best evidence of 


8 their contents, and thus no response is required. To the extent a response to the allegations of this 


9 paragraph is required, the Commission denies these allegations. 


10 


11 


56. Responding to paragraph 56, the Commission admits the allegations. 


57. Responding to paragraph 57, the Commission admits that Petitioners were 


12 represented by attorney Tony Lombardo at the July 9 hearing. Regarding the remaining 


13 allegations, the Commission responds that the allegations contain material that may or may not be 


14 in the administrative record for the Commission's permit decisions that are under review in this 


15 action. The administrative record speaks for itself and is the best evidence of its contents, and 


16 thus no response is required. In addition, the selective factual references in this paragraph are 


17 argument to which no response is required. To the extent a response to the remaining allegations 


18 of this paragraph is required, the Commission denies these allegations. 


19 58. Responding to paragraph 58, the Commission responds that the allegations contain 


20 material that may or may not be in the administrative record for the Commission's permit 


21 decisions that are under review in this action. The administrative record speaks for itself and is 


22 the best evidence of its contents, and thus no response is required. In addition, the selective 


23 factual references in this paragraph are argument to which no response is required. To the extent 


24 a response to the allegations of this paragraph is required, the Commission denies these 


25 allegations. 


26 59. Responding to paragraph 59, the Commission responds that the allegations contain 


27 material that may or may not be in the administrative record for the Commission's permit 


28 decisions that are under review in this action. The administrative record speaks for itself and is 
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1 the best evidence of its contents, and thus no response is required. In addition, the selective 


2 factual references in this paragraph are argument to which no response is required. To the extent 


3 a response to the allegations of this paragraph is required, the Commission denies these 


4 allegations. 


5 60. Responding to paragraph 60, the Commission responds that the allegations contain 


6 material that may or may not be in the administrative record for the Commission's permit 


7 decisions that are under review in this action. The administrative record speaks for itself and is 


8 the best evidence of its contents, and thus no response is required. In addition, the selective 


9 factual references in this paragraph are argument to which no response is required. Further, the 


10 allegations contain statements and/or conclusions oflaw to which no response is required. To the 


11 extent a response to the allegations of this paragraph is required, the Commission denies these 


12 allegations. 


13 61. Responding to paragraph 61, the Commission responds that the allegations contain 


14 material that may or may not be in the administrative record for the Commission's permit 


15 decisions that are under review in this action. The administrative record speaks for itself and is 


16 the best evidence of its contents, and thus no response is required. In addition, the selective 


17 factual references in this paragraph are argument to which no response is required. Further, the 


18 allegations contain statements and/or conclusions oflaw to which no response is required. To the 


19 extent a response to the allegations of this paragraph is required, the Commission denies these 


20 allegations. 


21 The Commission's Final Decision and Conditions 


22 62. Responding to paragraph 62, the Commission responds that the allegations contain 


23 material that may or may not be in the administrative record for the Commission's permit 


24 decisions that are under review in this action. The administrative record speaks for itself and is 


25 the best evidence of its contents, and thus no response is required. In addition, the selective 


26 factual references in this paragraph are argument to which no response is required. To the extent 


27 a response to the allegations of this paragraph is required, the Commission denies these 


28 allegations. 
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1 63. Responding to paragraph 63, the Commission responds that the allegations contain 


2 material that may or may not be in the administrative record for the Commission's permit 


3 decisions that are under review in this action. The administrative record speaks for itself and is 


4 the best evidence of its contents, and thus no response is required. In addition, the selective 


5 factual references in this paragraph are argument to which no response is required. To the extent 


6 a response to the allegations of this paragraph is required, the Commission denies these 


7 allegations. 


8 64. Responding to paragraph 64, the Commission responds that the allegations contain 


9 material that may or may not be in the administrative record for the Commission's permit 


10 decisions that are under review in this action. The administrative record speaks for itself and is 


11 the best evidence of its contents, and thus no response is required. In addition, the selective 


12 factual references in this paragraph are argument to which no response is required. To the extent 


13 a response to the allegations of this paragraph is required, the Commission denies these 


14 allegations. 


15 


16 


17 


18 


19 


65. Responding to paragraph 65, the Commission admits the allegations. 


66. Responding to paragraph 66, the Commission admits the allegations. 


FIRST CAUSE OF ACTION - Lack of Substantial Evidence 
(Writ of Administrative Mandate under CCP § 1094.5) 


67. Responding to paragraph 67, the responses to paragraphs 1 through 66, inclusive, are 


20 incorporated by reference as if fully set forth here. 


21 68. Responding to paragraph 68, the Commission admits the allegations that Monterey 


22 County granted CDPs approving the Petitioners' plans to develop all three properties subject to 


23 mitigation requirements. Regarding the remaining allegations, the Commission responds that the 


24 allegations contain material that may or may not be in the administrative record for the 


25 Commission's permit decisions that are under review in this action. The administrative record 


26 speaks for itself and is the best evidence of its contents, and thus no response is required. In 


27 addition, the selective factual references in this paragraph are argument to which no response is 


28 required. Further, the allegations contain statements and/or conclusions of law to which no 
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1 response is required. To the extent a response to the remaining allegations of this paragraph is 


2 required, the Commission denies these allegations. 


3 69. Responding to paragraph 69, the Commission responds that the allegations contain 


4 material that may or may not be in the administrative record for the Commission's permit 


5 decisions that are under review in this action. The administrative record speaks for itself and is 


6 the best evidence of its contents, and thus no response is required. In addition, the selective 


7 factual references in this paragraph are argument to which no response is required. Further, the 


8 allegations contain statements and/or conclusions oflaw to which no response is required. To the 


9 extent a response to the allegations of this paragraph is required, the Commission denies these 


10 allegations. 


11 70. Responding to paragraph 70, the Commission responds that the allegations contain 


12 statements and/or conclusions oflaw to which no response is required. 


13 71. Responding to paragraph 71, the Commission responds that the allegations contain 


14 material that may or may not be in the administrative record for the Commission's permit 


15 decisions that are under review in this action. The administrative record speaks for itself and is 


16 the best evidence of its contents, and thus no response is required. In addition, the selective 


17 factual references in this paragraph are argument to which no response is required. Further, the 


18 allegations contain statements and/or conclusions of law to which no response is required. To the 


19 extent a response to the allegations of this paragraph is required, the Commission denies these 


20 allegations. 


21 72. Responding to paragraph 72, the Commission responds that the allegations contain 


22 material that may or may not be in the administrative record for the Commission's permit 


23 decisions that are under review in this action. The administrative record speaks for itself and is 


24 the best evidence of its contents, and thus no response is required. In addition, the selective 


25 factual references in this paragraph are argument to which no response is required. Further, the 


26 allegations contain statements and/or conclusions of law to which no response is required. To the 


27 extent a response to the allegations of this paragraph is required, the Commission denies these 


28 allegations. 
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1 73. Responding to paragraph 73, the Commission responds that the allegations are 


2 argument to which no response is required. Further, the allegations contain statements and/or 


3 conclusions of law to which no response is required. To the extent a response to the allegations 


4 of this paragraph is required, the Commission denies these allegations. 


5 


6 


7 


8 


9 


10 


11 


74. Responding to paragraph 74, the Commission responds that the allegations are 


argument to which no response is required. Further, the allegations contain statements and/or 


conclusions of law to which no response is required. To the extent a response to the allegations 


of this paragraph is required, the Commission denies these allegations. 


SECOND CAUSE OF ACTION - Lack of Jurisdiction 
(Writ of Administrative Mandate under CCP § 1094.5) 


75. Responding to paragraph 75, the responses to paragraphs 1 through 74, inclusive, are 


12 incorporated by reference as if fully set forth here. 


13 76. Responding to paragraph 76, the Commission admits that the properties are zoned for 


14 medium-density residential. Regarding the remaining allegations, the Commission responds that 


15 the language of Implementation Plan section 20.12.040(A) speaks for itself and thus no response 


16 is required. To the extent a response to the remaining allegations of this paragraph is required, 


17 the Commission denies these allegations. 


18 77. Responding to paragraph 77, the Commission responds that the language of CCIP 


19 section 20. l 46.090(A) speaks for itself and thus no response is required. Further, the 


20 Commission responds that no response is required as to the selective factual references in this 


21 paragraph which are argument and/or to the extent the remaining allegations are statements and/or 


22 conclusions oflaw. To the extent a response to the allegations of this paragraph is required, the 


23 Commission denies these allegations. 


24 78. Responding to paragraph 78, the Commission responds that the language of Coastal 


25 Act section 30603 and CCIP section 20.86.080 speak for themselves and thus no response is 


26 required. Further, the Commission responds that the allegations are argument and contain 


27 statements and/or conclusions oflaw to which no response is required. To the extent a response 


28 to the allegations of this paragraph is required, the Commission denies these allegations. 
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1 79. Responding to paragraph 79, the Commission responds that the allegations are 


2 argument to which no response is required. Further, the allegations contain statements and/or 


3 conclusions of law to which no response is required. To the extent a response to the allegations 


4 of this paragraph is required, the Commission denies these allegations. 


5 80. Responding to paragraph 80, the Commission responds that the allegations are 


6 argument to which no response is required. Further, the allegations contain statements and/or 


7 conclusions of law to which no response is required. To the extent a response to the allegations 


8 of this paragraph is required, the Commission denies these allegations. 


9 


10 


11 


12 


13 


14 


15 


81. Responding to paragraph 81, the Commission responds that the allegations are 


argument to which no response is required. Further, the allegations contain statements and/or 


conclusions of law to which no response is required. To the extent a response to the allegations 


of this paragraph is required, the Commission denies these allegations. 


THIRD CAUSE OF ACTION - Unconstitutional Condition 
(Writ of Administrative Mandate under CCP § 1094.5) 


82. Responding to paragraph 82, the responses to paragraphs 1-81, inclusive, are 


16 incorporated by reference as if fully set forth here. 


17 83. Responding to paragraph 83, the Commission responds that the allegations are 


18 argument to which no response is required. Further, the allegations contain statements and/or 


19 conclusions oflaw to which no response is required. To the extent a response to the allegations 


20 of this paragraph is required, the Commission denies these allegations. 


21 84. Responding to paragraph 84, the Commission responds that the allegations are 


22 argument to which no response is required. Further, the allegations contain statements and/or 


23 conclusions of law to which no response is required. To the extent a response to the allegations 


24 of this paragraph is required, the Commission denies these allegations. 


25 85. Responding to paragraph 85, the Commission responds that the allegations are 


26 argument to which no response is required. Further, the allegations contain statements and/or 


27 conclusions of law to which no response is required. To the extent a response to the allegations 


28 of this paragraph is required, the Commission denies these allegations. 
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1 86. Responding to paragraph 86, the Commission responds that the allegations contain 


2 material that may or may not be in the administrative record for the Commission's permit 


3 decisions that are under review in this action. The administrative record speaks for itself and is 


4 the best evidence of its contents, and thus no response is required. Further, the Commission 


5 responds that the allegations are argument and contain statements and/or conclusions of law to 


6 which no response is required. To the extent a response to the allegations of this paragraph is 


7 required, the Commission denies these allegations. 


8 87. Responding to paragraph 87, the Commission responds that the allegations are 


9 argument to which no response is required. Further, the allegations contain statements and/or 


10 conclusions of law to which no response is required. To the extent a response to the allegations 


11 of this paragraph is required, the Commission denies these allegations. 


12 88. Responding to paragraph 88, the Commission responds that the allegations are 


13 argument to which no response is required. Further, the allegations contain statements and/or 


14 conclusions oflaw to which no response is required. To the extent a response to the allegations 


15 of this paragraph is required, the Commission denies these allegations. 


16 89. Responding to paragraph 89, the Commission responds that the allegations are 


17 argument to which no response is required. Further, the allegations contain statements and/or 


18 conclusions of law to which no response is required. To the extent a response to the allegations 


19 of this paragraph is required, the Commission denies these allegations. 


20 90. Responding to paragraph 90, the Commission responds that the allegations are 


21 argument to which no response is required. Further, the allegations contain statements and/or 


22 conclusions of law to which no response is required. To the extent a response to the allegations 


23 of this paragraph is required, the Commission denies these allegations. 


24 91. Responding to paragraph 91, the Commission responds that the allegations are 


25 argument to which no response is required. Further, the allegations contain statements and/or 


26 conclusions of law to which no response is required. To the extent a response to the allegations 


27 of this paragraph is required, the Commission denies these allegations. 


28 
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1 


2 


3 


FOURTH CAUSE OF ACTION 
(Writ of Administrative Mandate under CCP § 1094.5) 


92. Responding to paragraph 92, the responses to paragraph 1 through 91, inclusive, are 


4 incorporated by reference as if fully set forth here. 


5 93. Responding to paragraph 93, the Commission responds that the allegations contain 


6 material that may or may not be in the administrative record for the Commission's permit 


7 decisions that are under review in this action. The administrative record speaks for itself and is 


8 the best evidence of its contents, and thus no response is required. Further, the Commission 


9 responds that the allegations contain statements and/or conclusions oflaw to which no response is 


10 required. To the extent a response to the allegations of this paragraph is required, the 


11 Commission denies these allegations. 


12 94. Responding to paragraph 94, the Commission responds that the allegations are 


13 argument to which no response is required. Further, the allegations contain statements and/or 


14 conclusions oflaw to which no response is required. To the extent a response to the allegations 


15 of this paragraph is required, the Commission denies these allegations. 


16 95. Responding to paragraph 95, the Commission responds that the allegations are 


17 argument to which no response is required. Further, the allegations contain statements and/or 


18 conclusions of law to which no response is required. To the extent a response to the allegations 


19 of this paragraph is required, the Commission denies these allegations. 


20 96. Responding to paragraph 96, the Commission responds that the allegations are 


21 argument to which no response is required. Further, the allegations contain statements and/or 


22 conclusions of law to which no response is required. To the extent a response to the allegations 


23 of this paragraph is required, the Commission denies these allegations. 


24 AFFIRMATIVE DEFENSES 


25 FIRST AFFIRMATIVE DEFENSE 


26 As a first affirmative defense, the Commission alleges that all of Petitioners' claims fail to 


27 state facts or legal theories sufficient to constitute a valid claim or cause of action. 


28 
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1 SECOND AFFIRMATIVE DEFENSE 


2 As a second affirmative defense, Commission alleges that all of Petitioners' claims are 


3 barred by the doctrines of estoppel, laches, unclean hands, and/or waiver. 


4 THIRD AFFIRMATIVE DEFENSE 


5 As a third affirmative defense, the Commission alleges that all of Petitioners' claims for 


6 relief are barred for failure to exhaust administrative remedies. 


7 FOURTH AFFIRMATIVE DEFENSE 


8 As a fourth affirmative defense, the Commission alleges that there exists substantial 


9 evidence in the administrative record in support of the Commission's actions in approving 


10 Petitioners' permits with conditions. 


11 FIFTH AFFIRMATIVE DEFENSE 


12 As a fifth affirmative defense, the Commission alleges that during all times relevant to the 


13 allegations contained in the Petition, the Commission properly exercised its jurisdiction and 


14 discretion, and otherwise acted in accordance with law. 


15 SIXTH AFFIRMATIVE DEFENSE 


16 As a sixth affirmative defense, the Commission alleges that declaratory relief and injunctive 


17 relief are not available to challenge a Commission decision. 


18 SEVENTH AFFIRMATIVE DEFENSE 


19 As a seventh affirmative defense, the Commission alleges that Petitioners lack standing to 


20 seek a permanent injunction as set forth in Paragraph 3 of the Prayer for Relief. 


21 EIGHTH AFFIRMATIVE DEFENSE 


22 As an eighth affirmative defense, the Commission alleges that Petitioners' prayer for a 


23 permanent injunction as set forth in Paragraphs 2 and 3 of the Prayer for relief is premature, 


24 unripe and is an impermissible claim for declaratory relief/an advisory opinion. 


25 NINTH AFFIRMATIVE DEFENSE 


26 As a ninth affirmative defense, the Commission alleges that Petitioners fail to state facts 


27 sufficient to support a claim for injunctive relief as set forth in Paragraphs 2 and 3 of their Prayer 


28 for Relief. 
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1 TENTH AFFIRMATIVE DEFENSE 


2 As a tenth affirmative defense, the Commission alleges that Petitioners' damages, if any, 


3 were caused by Petitioners and/or entities other than the Commission. 


4 ELEVENTH AFFIRMATIVE DEFENSE 


5 As an eleventh affirmative defense, the Commission alleges that Petitioners are precluded 


6 from recovering attorneys' fees, cost of suit, or damages, in whole or in part, because Petitioners 


7 fail to allege facts or causes of action to support such recovery against the Commission. 


8 TWELFTH AFFIRMATIVE DEFENSE 


9 As a twelfth affirmative defense, the Commission alleges that Petitioners' request for 


10 damages is barred by the immunity of the Commission in Government Code sections 818.2, 


11 818.4, 820.2, 820.4, 821, and 821.2. 


12 THIRTEENTH AFFIRMATIVE DEFENSE 


13 As a thirteenth affirmative defense, the Commission alleges Petitioners failed to comply 


14 with the claims requirements for seeking monetary damages against a public entity under the 


15 Government Code, including but not limited to 945.4, 911.2, 905.2, 950.2, and 810 et seq. 


16 FOURTEENTH AFFIRMATIVE DEFENSE 


17 As a fourteenth affirmative defense, the Commission states that it intends to rely upon 


18 other applicable defenses as may subsequently become apparent, and it hereby reserves its right to 


19 assert such defenses in the future. 


20 WHEREFORE, the Commission prays as follows: 


21 


22 


23 


1. That the Court deny Petitioners' Writ in its entirety and enter Judgment in favor of 


the Commission; 


2. That Petitioners take nothing by this action and the Petition be dismissed with 


24 prejudice; 


25 3. That the Commission be awarded its costs and fees of this lawsuit and other 


26 reasonable costs as provided by law; and 


27 


28 
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1 4. That the Court award such other and further relief to the Commission as the Court 


2 deems just. 


3 


4 Dated: June 29, 2021 
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This Petition for a Writ of Administrative Mandate arises from the California 


Coastal Commission’s (Commission) unlawful denial of three building permits for 


single-family residences on three parcels of land in the Carmel Point 


neighborhood of unincorporated Monterey County (County). Petitioners Chris 


Adamski, Courtney Adamski, Emerson Development Group, Inc., Valley Point, 


LLC, and Pietro Family Investments, LP (collectively the Adamskis) filed the suit 


pursuant to Code of Civil Procedure (CCP) Section 1094.5 after the Commission 


asserted appellate jurisdiction over their County-approved development permits 


and ultimately attached several onerous special conditions based on 


unsubstantiated concerns that archeological artifacts or tribal cultural resources 


might reside somewhere on the subject properties, despite acknowledging the lack 


of “any evidence of resources on the [Adamskis’] site.” AR00833. 


 The Commission’s review of the Adamskis’ permits was unlawful because 


the permits did not meet any of the limited, enumerated exceptions for 


Commission appellate review of a Coastal Development Permit (CDP) in a 


jurisdiction with a certified Local Coastal Program (LCP). Pub. Res. Code 


§ 30603(a). Once an LCP has been certified by the Commission, the Coastal Act 


“emphasizes local control”, and removes development review authority from the 


Commission, leaving only “limited rights of appeal.” City of Malibu v. California 


Coastal Comm’n, 206 Cal. App. 4th 549, 563 (2012), as modified on denial of reh’g 


(June 5, 2012). Specifically—and with only limited exceptions that do not apply 


here—the Coastal Act and Monterey County LCP do not allow appellate 


jurisdiction over CDPs for principal permitted uses. The Adamskis seek three 


permits for single-family dwellings, a principal permitted use under Monterey 


County’s certified LCP, and therefore the Commission had no authority to review 


the Adamskis’ county-approved permits. 


 Even if the Commission had appellate jurisdiction to review the CDPs, it 


did not properly exercise its jurisdiction. When reviewing a CDP for consistency 
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with a governing LCP, the Commission is not allowed to impose additional 


requirements or policies not in the LCP. See Schneider v. California Coastal Comm’n, 


140 Cal. App. 4th 1339, 1348 (2006). But here, the Commission changed the 


meaning of the LCP, and applied new standards to its review of the Adamskis’ 


permits. Compare AR00906 (Monterey County LUP), with AR01098 (Commission 


staff report). The Commission then used these never-before-seen standards to 


deny the Adamskis’ permits. By amending the LCP on a permit appeal, the 


Commission failed to act in the manner required by law, abused its discretion, or 


acted without, or in excess of, its jurisdiction. 


 But even if the Commission correctly applied the LCP, the permit denial is 


still unlawful because the Commission did not support its findings with 


substantial evidence. Rather, the Commission relied on pure speculation to 


determine archeological resources might exist on the Adamskis’ properties, 


despite no evidence whatsoever that any such resources do, in fact, exist. Such 


unsupported speculation is not “reasonable in nature, credible, and of solid value” 


such that it can be considered substantial evidence. Hill v. Nat’l Collegiate Athletic 


Ass’n, 7 Cal. 4th 1, 51 (1994). Further, the Commission failed to “bridge the analytic 


gap” between the evidence presented and its ultimate conclusions. Topanga Ass’n 


for a Scenic Cmty. v. Cty. of Los Angeles, 11 Cal. 3d 506, 515 (1974). Because multiple 


experts presented evidence that no archeological resources exist on the Adamskis’ 


properties, the Commission could not logically conclude that the basements 


needed to be removed from the development plans to avoid disrupting such 


resources. 


 Finally, Special Conditions 1 and 7 are unconstitutional conditions on the 


approval of the Adamskis’ permits. Under the Takings Clause, a local government 


cannot constitutionally exact a permit condition from an applicant unless the 


permit condition bears an “essential nexus” and “rough proportionality” to the 


impact of the proposed use of the property. Dolan v. City of Tigard, 512 U.S. 374, 
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386, 391 (1994). Here, Special Condition 7, combined with Special Condition 1, 


requires the Adamskis to convey a restrictive covenant to the Commission that 


permanently restricts anyone from building a basement on the property. 


AR00029. A permanent restriction on the ability to build basements does not 


mitigate any potential impact from the building of the three homes. Because the 


conditions lack an essential nexus and rough proportionality with the impact of 


the developments, they effect a taking of property without just compensation, in 


violation of the Fifth and Fourteenth Amendments. 


 The Commission’s attempt to exert appellate jurisdiction is contrary to the 


explicit text of the Monterey County LCP, as well as the carefully constructed 


balance between state and local power represented by the structure of the Coastal 


Act. City of Malibu, 206 Cal. App. 4th at 563 (“The Coastal Act emphasizes local 


control after the Coastal Commission has certified a local coastal program[.]”). But 


even if it could take jurisdiction over the Adamskis’ permit, it had no right to 


amend the County’s certified LCP and apply a new standard to deny the Adamskis’ 


permits. This Court should declare the Commission’s action unlawful and issue a 


writ of mandate vacating the Commission’s extra-jurisdictional action and 


reinstating the Adamskis’ county-approved permits, or, in the alternative, 


compelling the Commission to approve the Adamskis’ permits without Special 


Conditions 1 and 7. 


FACTUAL BACKGROUND 


 For over six years, Chris and Courtney Adamski have been trying to build a 


home for their family in the Carmel Point neighborhood of Monterey County. 


AR00803. They have four daughters, the oldest eleven and the youngest five, and 


hope to build a home that will provide space for the entire family. Id. Chris and 


Courtney worked countless hours with an architect to design a home that fits the 


needs of the family, fits with the neighborhood, and complies with the applicable 


regulations. Id. After years of hard work, Monterey County approved the 
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Adamskis’ plan for their new dream home. See AR001187; AR001256. The Coastal 


Commission, however, stopped that dream. See AR001083.  


 To help fund the construction of their family home, Chris Adamski created 


a joint venture with Pietro Family Investments in 2015 to purchase four lots in 


the Carmel area. See Verified Petition ¶ 25. The venture purchased one developed 


lot—to be redeveloped—and three undeveloped lots. Id. For the three undeveloped 


lots, one would be developed for the Adamski family home, one would be 


developed for Mike Pietro as a retirement home, and the third would be sold. Id. 


¶ 26. This Petition involves the permitting of the three undeveloped lots. 


 The Adamskis wanted to make sure that the construction of their home, 


and the other new homes, did not affect cultural resources in the area. AR00804. 


Prior to County approval of their permits, the Adamskis worked with three 


different archeological experts to study the properties for cultural artifacts. See 


AR001173, AR001241. None of the three found substantial evidence that cultural 


artifacts exist on the parcels. Id. 


 The Adamskis submitted three applications to the County for development 


permits (including coastal development permits) for the three parcels and, on 


December 5, 2018, the Monterey County Planning Commission held a hearing and 


approved the three permits. AR001937; AR001988; AR002037. Two organizations, 


the Open Monterey Project and Save Carmel Point Cultural Resources (Appellants), 


appealed the permit approval to the Monterey County Board of Supervisors. 


AR001163; AR001225. On April 23, 2019, the Monterey County Board of 


Supervisors denied the appeal and approved the permits for all three properties. 


AR001187; AR001256. The County held, inter alia, that the permits were consistent 


with the Monterey County LCP. AR001173, AR001241. The County also clarified 


the required mitigation measures the Adamskis would need to take to lessen the 


chance of affecting cultural resources. AR00182; AR001250.  


/// 
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 After County approval, the Adamskis went beyond the permit requirements 


and took additional steps to ensure that building homes would not affect cultural 


resources. AR00804. Based on a suggestion from those that appealed the permit, 


the Adamskis spent over $100,000 to geoprobe the sites and use ground 


penetrating radar (GPR). Id. The GPR methods were sound, and the soil conditions 


of the lots provided “adequate and excellent potential for finding buried cultural 


resources and potential human burial locations” if any were located on the sites. 


AR00821. But the additional experts found no evidence of any of those or other 


resources on the site. As a result of this extra effort, the Esselen Nation Tribal 


Chair sent a letter of support for the proposed projects. AR00804. In short, the 


Adamskis did “everything possible to identify and avoid any potential 


archeological impacts our project might create.” AR00804.  


 Despite the Adamskis’ work to ensure no impact to cultural resources, Save 


Carmel Point Cultural Resources appealed the County’s approval to the Coastal 


Commission. See AR00002. On November 13, 2019, the Commission found that 


the appeal raised a substantial issue. AR00423. Subsequently, the Commission staff 


recommended that the Commission add several Special Conditions to the approval 


of the three permits. See AR00009–13. Special Condition 1 requires the Adamskis 


to submit new plans for the homes without basements, and limits “ground 


disturbing” and grading of the properties. AR00027. Special Condition 7 requires 


that the Adamskis record all special conditions as “covenants, conditions and 


restrictions on the use and enjoyment of each” of the three properties. AR00029.  


 On July 9, 2020, the Commission held a hearing and adopted the staff’s 


recommendations in full. AR001083. On September 8, 2020, Petitioners filed their  


/// 


/// 


/// 


/// 
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Petition for Writ of Administrative Mandate challenging the Commission’s 


decision.1 


LEGAL BACKGROUND 


 Under the Coastal Act, all local governments within the coastal zone must 


prepare a Local Coastal Program for their area. Pub. Res. Code § 30500(a). The LCP 


consists of a Land Use Plan (LUP), zoning ordinances, zoning district maps, and 


other implementing actions. Id. §§ 30512, 30513. The Coastal Commission must 


review each proposed LUP, but only for conformance with the Act. Id. § 30512. If 


the LUP meets the requirements of the Act and is in conformance with it, the 


Commission “shall certify” the LUP. Id. The Commission must also certify the 


zoning ordinances, zoning district maps, and other implementing actions, and 


may only reject them if they do not conform with, or are inadequate to carry out, 


the provisions of the certified LUP. Id. § 30513. 


 Once an LCP is certified, the Coastal Act “emphasizes local control.” City of 


Malibu, 206 Cal. App. 4th at 563. Anyone who undertakes development2 in the 


coastal zone is required to obtain a Coastal Development Permit. But for any area 


that falls under a certified LCP, CDPs “shall be obtained from the local 


government.” Pub. Res. Code § 30600(d). The Commission retains only “limited 


rights of appeal” from CDP decisions made by local governments. City of Malibu, 


206 Cal. App. 4th at 555. The Commission may only take appeal of the following 


categories of CDP: (a) approval of CDPs for development that is located (1) between 


the sea and the first public road paralleling the sea or within 300 feet of the inland 


extent of any beach or of the mean high tide line of the sea where there is no 


beach, whichever is the greater distance, (2) on tidelands, submerged lands, public 


 
1 Monday, September 7, 2020, was Labor Day and a court holiday. See California 
Rule of Court 1.10(b).  
2 “Development” is defined in Public Resources Code § 30106. The Adamskis do 
not dispute that their project constitutes development, and thus requires a CDP. 
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trust lands, within 100 feet of any wetland, estuary, or stream, or within 300 feet 


of the top of the seaward face of any coastal bluff, and (3) in a sensitive coastal 


resource area; or (b) for counties, approval of CDPs for development that is not 


designated as the principal permitted use under the LCP. Pub. Res. Code § 30603. 


In addition, any development which constitutes a major public works project or 


a major energy facility may be appealed. Id. The only provisions at issue here, 


however, is whether the Adamskis’ county-issued permits are “not designated as 


the principal permitted use” under the County LCP. See AR00016. 


 The Monterey County certified LCP is constituted of multiple LUPs, 


including the Carmel Area LUP, which has been certified since April 14, 1983, and 


which encompasses the Adamskis’ properties. AR001097–98. The Adamskis’ 


properties fall within the medium density residential (MDR) district of the coastal 


zone. AR001095. Within the MDR (CZ) District, the “first single family dwelling 


per legal lot of record” is considered a principal use. Monterey County Zoning 


Coastal Implementation Plan § 20.12.040(A), AR001069. The three permits at issue 


are for a “single-family dwelling” on “each of three vacant lots.” AR00438–39.  


STANDARD OF REVIEW 


 In determining whether an agency has failed to proceed according to the 


law, the Court exercises its independent judgment, giving no deference to the 


agency’s interpretation of the law. McAllister v. California Coastal Comm’n, 169 Cal. 


App. 4th 912, 921 (2009); Schneider, 140 Cal. App. 4th at 1344 (“A court does not . . . 


defer to an agency’s view when deciding whether a regulation lies within the 


scope of the authority delegated by the Legislature.”) (internal citation omitted).  


 To the extent that an agency has acted within its jurisdiction and according 


to law, a reviewing court still “must scrutinize the record and determine whether 


substantial evidence supports the administrative agency’s findings and whether 


these findings support the agency’s decision,” resolving doubts in favor of the  
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agency. Topanga Ass’n for a Scenic Cmty., 11 Cal. 3d at 514.3 A determination that 


substantial evidence supports the agency’s decision and its findings must be made 


“in light of the whole record.” JKH Enterprises, Inc. v. Dep’t of Indus. Relations, 142 


Cal. App. 4th 1046, 1057 (2006). In its review, the Court must consider all evidence 


within the record, including “that which fairly detracts from the evidence 


supporting [the agency’s] determination.” California Youth Auth. v. State Pers. Bd., 104 


Cal. App. 4th 575, 586 (2002). Regardless of the standard of review, a court always 


reviews questions of law de novo. Duncan v. Dep’t of Pers. Admin., 77 Cal. App. 4th 


1166, 1174 (2000). 


ARGUMENT 


I. The Commission lacks appellate jurisdiction over the Adamskis’ permit 


 First and foremost, the Commission failed to proceed according to law 


because it lacks appellate jurisdiction over the Adamskis’ permits. The structure 


of the Coastal Act gives primary permitting authority to local governments, and 


allows for only limited review of those decisions by the Commission, and only for 


specific categories of Coastal Development Permits. Because no such exception to 


the general rule applies here, the Commission lacked jurisdiction to review the 


Adamskis’ permits, and its action was therefore unlawful. 


A. Principal uses are not appealable to the Commission under the Coastal 
Act or the Monterey County LCP 


 In choosing to review the coastal development permits, the Commission 


illegally attempted to create jurisdiction by reading the Coastal Act in an 


unnaturally stringent fashion. The Coastal Act limits the Commission’s appellate 


jurisdiction to “development . . . that is not designated as the principal permitted 
 


3 For “substantial evidence” review under section 1094.5, the roles of the superior 
court and the Court of Appeal are “precisely the same,” and “the conclusions of 
the [lower tribunal], and its disposition of the issues in this case, are not conclusive 
on appeal.” Sierra Club v. California Coastal Comm’n, 19 Cal. App. 4th 547, 557 (1993) 
(internal citation and quotation marks omitted). 
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use . . . .” Pub. Res. Code § 30603(a)(4). Permitting for single-family use is a 


principal permitted use in the Monterey County Local Coastal Program (LCP). 


Monterey County Coastal Implementation Plan § 20.12.040(A), AR001069. The 


three permits at issue are for a “single-family dwelling” on “each of three vacant 


lots.” AR00438–39. Accordingly, the Adamskis’ permits are principal permitted 


uses, and not subject to Commission appellate jurisdiction after approval by the 


County. But because the Monterey County LCP allows for multiple principally 


permitted uses, the Commission believes that there is no “one single principally 


permitted use” and thus “all uses within this district are appealable.” AR00016 


(emphasis added). The Commission’s strained reading of the Coastal Act destroys 


the Act’s strong preference for local control once an LCP is certified, drawing 


virtually all coastal permitting decisions under its purview. 


 The Commission asserts that, for any LCP that designates more than one 


principally permitted use within a zoning district, “all uses” become appealable. 


AR00016. Such an interpretation is contrary to the structure of the Coastal Act. 


Once an LCP is certified, the Coastal Act transfers the power to administer and 


issue LCPs to the local government, and leaves only “limited rights of appeal to 


the Coastal Commission.” City of Malibu, 206 Cal. App. 4th at 563. But within the 


Monterey County coastal zone, every single zoning district contains more than one 


principally permitted use. See Monterey County Coastal Implementation Plan 


§§ 20.10–20.40. Under its theory, every single CDP in Monterey County is 


appealable to the Commission. 


It is exceedingly unlikely that the Legislature intended to give the 


Commission such broad authority within the Coastal Zone. And this Court must 


give “consideration . . . to the consequences that will flow from a particular 


interpretation.” California Sch. Emps. Ass’n v. Governing Bd. of S. Orange Cty. Cmty. Coll. 


Dist., 124 Cal. App. 4th 574, 587 (2004), as modified (Dec. 10, 2004). It is presumed 


that the Legislature intends “reasonable results consistent with its expressed 
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purpose, not absurd consequences.” Id. at 587–88 (citations omitted). The 


Legislature “inten[ded] to place significant responsibility for implementing the 


Coastal Act on local authorities.” Sierra Club v. California Coastal Comm’n, 35 Cal. 4th 


839, 855 n.11 (2005). But under the Commission’s theory, the exceptions swallow 


the rule entirely. The Commission concedes as much in its staff report: “[B]ecause 


the LCP does not designate one single principally permitted use . . . all uses within 


this district are appealable.” AR00016. The Commission’s interpretation is 


untenable.  


 The case of DeCicco v. California Coastal Commission is precisely on point. In 


that case the landowners owned four contiguous lots in San Luis Obispo County. 


DeCicco v. California Coastal Comm’n, 199 Cal. App. 4th 947, 949 (2011). The 


landowners sought to both subdivide the parcels into five parcels, and construct 


four townhouses and a motel. Id. Although the Court of Appeal upheld the 


Commission’s appellate jurisdiction, it did so based only on the need for 


subdivision approval. Id. at 951. The court noted that, had the landowners needed 


only “a permit to construct a principal permitted use,” the permit would not be 


appealable. Id. There—as here—the zoning allowed for more than one principal 


permitted use: both residential multifamily and commercial retail. Id. at 949. 


 Further, the Commission-certified Monterey County LCP clearly confirms 


this interpretation of the Commission’s limited appellate jurisdiction. Monterey 


County Coastal Implementation Plan section 20.86.070 lists the type of 


development appealable to the Commission. Under the LCP, “[a]ny approved 


project involving development that is permitted in the underlying zone as a 


conditional use” is appealable. Monterey County Coastal Implementation Plan 


§ 20.86.080(A)(3), AR001077 (emphasis added). And even more explicitly, “[u]ses 


listed as principal uses are not appealable to the Coastal Commission” unless one of 


the location exceptions applies. Id. (emphasis added). The Adamskis’ properties are  
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seeking permits for single-family dwelling—a principal permitted use—and no 


location exception applies, so their permits are not appealable to the Commission. 


B. Development within 750 feet of a known archeological resource is not 
a conditional use 


 Nor is the Commission correct that “development located within 750 feet 


of a known archaeological resource represents a conditional use” under the LCP. 


AR00016. Rather, the Carmel Area LUP merely makes clear that any “project” 


within 750 feet of a known archeological resource constitutes “development” and 


“shall be required to obtain a Coastal Development Permit.” Carmel Area LUP 


§ 20.146.020(H)(9) and 20.146.090(A)(1), AR00969–70, AR001017. Additionally, for 


any such project, an “archaeological survey report” shall be required. Carmel Area 


LUP § 20.146.090(A)(1), AR001017.  


 The Adamskis are unaware, and within the administrative record neither 


the County nor the Commission have cited to any provision of the Coastal Act or 


LCP that overrides the categories of principal and conditional uses laid out in the 


Coastal Implementation Plan. To be sure, the Adamskis will be required to comply 


with the additional regulations on development in the Carmel Area LUP. But those 


regulations speak in terms of additional steps required whenever development is 


proposed within 750 feet of a known archeological resource. Carmel Area LUP 


§ 20.146.090, AR001017. Those additional steps require environmental assessment, 


and—on parcels where archeological resources are identified—mitigation 


measures. AR001018–19. But nothing in the Carmel Area LUP requires permittees 


to seek a conditional use permit for otherwise principal permitted uses based on 


relative location to off-site archeological resources. 


 The Adamskis’ development permits are for principal permitted uses under 


the Commission-certified LCP. Under both the Coastal Act and the Monterey 


County LCP, principal permitted uses may not be appealed to the Commission, 


with only limited locational exceptions that do not apply here. Separate 
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archeological standards within the Carmel Area LUP do nothing to change that 


fact. Because the Commission lacked jurisdiction to take appeal of the Adamskis’ 


permits, this Court should vacate the Commission’s actions of November 13, 2019, 


and July 9, 2020, and reinstate the Adamskis’ permits as approved by the County. 


II. Special Condition 1 is inconsistent with the LUP  


 Even if the Commission had appellate jurisdiction over the permit here, it 


still acted unlawfully in imposing Special Condition 1. When reviewing a CDP for 


consistency with a governing LCP, the Commission is not allowed to impose 


additional requirements or policies not in the LCP. See Schneider, 140 Cal. App. 4th  


at 1348. In other words, once the Commission approves an LCP, it must act 


consistently with the LCP and has no power to amend the LCP through the appeal 


process. See id. Here, Special Condition 1 is inconsistent with the LCP. Compare 


AR00906 (Monterey County LUP), with AR01098 (commission staff report). By 


imposing Special Condition 1, the Commission acted in excess of jurisdiction or 


abused its discretion by not proceeding in the manner required by law. Cf. 


Schneider, 140 Cal. App. 4th at 1348.  


 In enacting the Coastal Act, “[t]he Legislature left wide discretion to local 


governments to formulate land use plans for the coastal zone and it also left wide 


discretion to local governments to determine how to implement certified LCPs.” 


Yost v. Thomas, 36 Cal. 3d 561, 574 (1984). After the Commission certifies an LCP, 


all development review authority is delegated to the local government. Pub. Res. 


Code § 30519.4 Even when the Commission has the power to hear an appeal, the 


Commission’s review is limited. Id. § 30603(b)(1). Once the Commission approves 


an LCP it lacks “authority to create or originate any land use rules and regulations 


 
4 An LCP consists of both the local government’s Land Use Plan (LUP), Pub. Res. 
Code § 30511, and the Local Implementation Program (LIP), which consists of “the 
zoning ordinances, zoning district maps, and, if required, other implementing 
actions . . . .” Id.; see also Pub. Res. Code § 30108.6; Yost, 36 Cal. 3d at 565–67. 
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or draft any part of the coastal plan.” Schneider, 140 Cal. App. 4th at 1348 (citations 


omitted).  


 Here, the County acted under its delegated authority and determined that 


the proposals for basements were consistent with the governing LUP. See 


AR001173; AR001178–80; AR001241. The key policy for archeological resources in 


Monterey County’s LUP states that “[n]ew land uses, both public and private, 


should be considered compatible with this objective only where they incorporate 


all site planning and design features necessary to minimize or avoid impacts to 


archaeological resources.” AR00906. The County found that “[g]iven that all three 


archaeological experts found no substantial evidence to support a fair argument 


that cultural resources exist on the parcel, minimizing potential impacts is 


reasonable while avoidance is not feasible.” AR001173; AR001241. Based on the 


LUP’s policy to “minimize or avoid impacts,” AR00906 (emphasis added), the 


County approved the new houses with basements. See AR001187; AR001255.  


 The Commission, however, added additional requirements not listed in the 


LUP. See AR001098. The Commission incorrectly stated that the LUP requires new 


developments to “minimize and avoid impacts to archaeological resources.” Id. 


(emphasis in original). But that is not what the LUP says. AR00906. The LUP uses 


“the disjunctive word ‘or.’” Eddie E. v. Superior Ct., 234 Cal. App. 4th 319, 328 (2015). 


It is “commonplace for statutes to provide alternative means of satisfying a 


condition” by using “or” rather than “and.” Id. Here, the County correctly 


recognized the disjunctive, and determined that the development minimized 


impacts to cultural resources. AR001173; AR001241. The Commission, however, 


changed the language and meaning of the LUP by stating that the LUP requires a 


proposed development to both “minimize and avoid” impacts. Id. But the 


Commission does not have the power to amend an LUP on an appeal. Schneider, 


140 Cal. App. 4th at 1348. 


/// 


JA059







1 


2 


3 


4 


5 


6 


7 


8 


9 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


25 


26 


27 


28 


 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
  


 


Mem. Support Pet’n for Writ of Admin. Mandate 
No. 20CV002395 19 
 
 
 


 Only by changing the LUP into “minimize and avoid” (AR001098) could the 


Commission require an applicant to show “with 100% certainty what type of 


archeological and tribal cultural resources may be found in the soils of these sites 


. . . .” AR001103. But that is not what the LUP requires. AR00906. Based on the 


evidence of multiple experts, the County determined that it was unlikely cultural 


resources exist on the site and then put in place mitigation measures to further 


minimize the remote chance that the homes would impact cultural resources. 


AR001173; AR001241. The County’s determination was consistent with the LUP. 


AR00906. The Commission’s determination, on the other hand, goes beyond the 


requirements of, and is inconsistent with, the LUP. See Schneider, 140 Cal. App. 4th 


at 1345–48 (permit conditions imposed by Commission on appeal must not be 


inconsistent with the LCP).  


 The Commission’s position that the LUP requires a proposed development 


to minimize and avoid impacts is entitled to no deference. Courts exercise 


independent judgment regarding the construction of statutes and ordinances, and 


no deference is required when the meaning of the relevant provision is plain. 


Lindstrom v. California Coastal Comm’n, 40 Cal. App. 5th 73, 96 (2019). Here, the plain 


language of the LUP contradicts the Commission’s interpretation. Compare 


AR00906 (Monterey County LUP), with AR001098 (commission staff report). The 


words “or” and “and” have different meanings in statutory provisions. Eddie E., 


234 Cal. App. 4th at 328. By substituting “and” for “or,” the Commission 


contradicted the plain language of the LUP and changed its meaning. Cf. id. 


 Even if the meaning of the LUP were ambiguous, then the County’s 


interpretation, and not the Commission’s interpretation, would be entitled to 


deference. While courts have sometimes deferred to the Commission’s 


interpretation of an LCP, they have only deferred when the Commission’s 


interpretation was consistent with the local government’s interpretation. See 


Lindstrom, 40 Cal. App. 5th at 96. Here, there is a disagreement between the County 
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and the Commission over the meaning of the LUP. Compare AR001173, with 


AR001098. If this Court must defer to a government’s interpretation of the LUP, 


it should defer to the County’s interpretation over the Commission’s 


interpretation because the Coastal Act grants wide discretion to local governments 


to determine how to implement certified LCPs. Yost, 36 Cal. 3d at 574. 


 The County exercised its delegated authority and properly approved the 


permits with basements. In imposing Special Condition 1, and removing the ability 


to construct a house with a basement, the Commission rewrote the LUP, imposing 


additional requirements and policies on the Adamskis. In doing so, the 


Commission failed to act in the manner required by law, abused its discretion, or 


acted without, or in excess of, its jurisdiction. This Court should grant the petition 


for writ of administrative mandate.  


III. The Commission lacks substantial evidence to determine that the Adamski’s 
permits are inconsistent with the certified LCP 


 Even if this Court were to determine that the Commission had appellate 


jurisdiction over the Adamskis’ permits, and the Commission correctly applied 


the LCP, it should still vacate the actions of the Commission. Under the Monterey 


County LCP, certain areas of suspected archeological resources require 


archeological assessment, and—where such resources are found—conditions may 


be placed on development to minimize or prevent the disruption of those 


resources. Multiple experts studied the properties and found no evidence of 


cultural resources. The Commission failed to present any evidence rebutting that 


evidence and that might justify the conditions it imposed. Instead, the 


Commission relied on pure speculation and required the Adamskis to prove 


beyond all doubt that no resources could ever be discovered on the property. 


AR001103. Because the Commission failed to provide substantial evidence to 


justify their findings, its decision should be vacated. 
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 Section 1094.5 of the Code of Civil Procedure defines the scope of the 


Court’s review power in administrative mandate actions. The statute provides, in 


relevant part, that “abuse of discretion is established if the court determines that 


the findings are not supported by substantial evidence in light of the whole record.” Civ. 


Proc. Code § 1094.5 (emphasis added). But substantial evidence is not just any 


evidence, it is “relevant evidence that a reasonable mind might accept as adequate 


to support a conclusion,” and “must be reasonable, credible, and of solid value.” 


California Youth Auth., 104 Cal. App. 4th at 584–85. Further, the Court must 


consider all evidence presented, including “that which fairly detracts from the 


evidence supporting the [agency]’s determination.” Id. at 576–77. 


 Put simply, the record here contains no evidence whatsoever as to archeological 


resources on the Adamskis’ properties. Rather, the only evidence presented as to the 


Adamskis’ properties is uniform and consistent throughout the record—no 


evidence of either cultural or archeological resources could be found. See 


AR002701–43, 004178–004260, and 004279–004300. Rather than present 


affirmative evidence as to the existence of resources, the Commission simply 


presupposed the potential existence of resources and imposed an impossible 


standard of disproof. See AR001085 (“[I]t is not possible to say with 100% certainty 


what type of archeological and tribal cultural resources may be found in the soils 


of these sites . . . .” (emphasis added)).  


 Three different archeological experts found no evidence of cultural 


resources on the site. AR001173; AR001241. Ground penetrating radar found no 


evidence of cultural resources on the site. AR00821. The Commission staff 


speculated that the radar would not be able to detect burial sites, AR001100, but 


that speculation was rejected by an archeological expert at the hearing. AR00821. 


Even if the radar could not detect bones, it can detect soil disruptions from human 


burial locations. Id. The expert’s conclusion was confirmed by the manufacturer  
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of the radar technology. Id. In short, the Commission staff’s speculation is not 


supported by the record.  


 Even the Commissioners themselves acknowledged the lack of evidence for 


their decision. Commissioner Padilla succinctly summarized the staff position: 


“My understanding is that there isn’t any evidence of resources on the particular 


site that we know of.” AR00833. Rather, “the staff position is that there’s no way 


to be 100% certain that we wouldn’t encounter or disrupt any as yet undiscovered 


resources.” Id. The District Director, Dan Carl, responded: “I think that’s accurate.” 


Id. At best, the Commission’s statements consist of pure speculation, which is 


insufficient to constitute substantial evidence. Wise v. DLA Piper LLP (US), 220 Cal. 


App. 4th 1180, 1188 (2013) (“[S]peculation is not evidence, less still substantial 


evidence.” (citation omitted)). 


 Further, such speculative evidence must also be considered in light of the 


whole record, including the overwhelming evidence put forward by the Adamskis 


“which fairly detracts from the evidence supporting the [Commission’s] 


determination.” California Youth Auth., 104 Cal. App. 4th at 576–77. In light of the 


whole record, there was no credible evidence—let alone substantial evidence—to 


support the Commission’s findings that the Adamskis’ permits raised a substantial 


issue as to archeological or cultural resources under the certified LCP. Rather, as 


noted above, all evidence presented instead fairly detracts from the Commission’s 


determination, because that evidence uniformly shows that there are no 


archeological resources on the Adamskis’ properties. See AR002701–43, 004178–


004260, and 004279–004300. 


 Finally, the Commission fails to “bridge the analytic gap” between the 


evidence and its ultimate decision. See Topanga Ass’n for a Scenic Cmty., 11 Cal. 3d at 


515. The ultimate consideration for the Commission under the certified LCP was 


whether the Adamskis’ permits could be considered compatible with a  
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requirement that they “incorporate all site planning and design features necessary 


to minimize or avoid impacts to archaeological resources.” AR00906.  


 The Commission’s ultimate conclusion does not logically flow from the 


evidence before it. The Commission concedes that it is not relying on any evidence 


of archeological resources on the Adamskis’ properties. See AR00833. At best, the 


Commission is relying on speculation that the properties might have resources 


because of the existence of archeological resources “around this particular site” 


within Carmel Point. Id. But the Commission findings within the staff report seek 


to “emphasize preservation over excavation of the resource” and to “avoid or 


substantially minimize impacts to tribal/archaeological resources . . . .” AR001085 


(emphasis added). The Commission cannot seek to preserve or excavate resources 


that do not exist. Similarly, it is impossible to avoid or substantially minimize 


impacts to tribal/archeological resources that do not exist. Because the 


Commission concedes that there “isn’t any evidence of resources on the particular 


site[s]”, AR00833, it cannot “bridge the analytic gap” to support a finding that the 


proposed development of the Adamskis’ properties fails to “emphasis preservation 


over excavation” or “avoid or substantially minimize impacts.” 


 The record does not contain substantial evidence sufficient to support a 


finding of archeological resources on the Adamskis’ properties. Rather, the 


evidence within the record instead supports only a finding that there are no such 


resources on those properties. And because the only evidence of the existence of 


archeological resources within the record pertains to surrounding properties, the 


Commission failed to bridge the analytic gap between the evidence contained 


within the record and the findings of a substantial issue with the Adamskis’ 


permits. Accordingly, the action of the Commission should be vacated. 


IV. Special Conditions 1 and 7 are unconstitutional conditions  


 Finally, Special Condition 1, combined with Special Condition 7, are 


unconstitutional conditions on the Adamskis’ permits. The Fifth Amendment, 
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incorporated to the state through the Fourteenth Amendment, prohibits the 


government from taking property without just compensation. Cedar Point Nursery 


v. Hassid, 141 S. Ct. 2063, 2071 (2021). Under the Takings Clause, a local government 


cannot constitutionally exact a permit condition from an applicant unless the 


permit condition bears an “essential nexus” and “rough proportionality” to the 


impact of the proposed use of the property. Dolan, 512 U.S. at 386, 391; see also 


Nollan v. California Coastal Comm’n, 483 U.S. 825, 837 (1987); Koontz v. St. Johns River 


Water Management Dist., 570 U.S. 595, 599 (2013). Here, Special Conditions 1 and 7 


lack “the required degree of connection between the exactions and the projected 


impact of the proposed development.” Dolan, 512 U.S. at 386. By imposing the 


conditions, the Commission abused its discretion by not proceeding in the manner 


required by law.  


 Special Condition 7 requires the Adamskis to record all Special Conditions 


as “covenants, conditions, and restrictions on the use and enjoyment of each of 


the properties.” AR001105. The covenants are “perpetual” and run with the land, 


binding all future purchasers. Id. In other words, to get a permit to build on their 


properties, the Adamskis must convey to the Commission a permanent restrictive 


covenant encompassing all the Special Conditions. See id.  


 In California, restrictive covenants are property interests, rather than 


contractual interests. S. Cal. Edison Co. v. Bourgerie, 9 Cal. 3d 169, 172 (1973). In S. 


Cal. Edison, the California Supreme Court overturned its previous holding in 


Friesen v. City of Glendale that a building restriction was merely a contractual right. 


S. Cal. Edison Co., 9 Cal. 3d at 171–72 (citing Friesen v. City of Glendale, 209 Cal. 524 


(1930)). Based on views of other state courts, legal scholars, and commentaries like 


the Restatement of Property, S. Cal. Edison correctly recognized “that building 


restrictions constitute property rights for purposes of eminent domain 


proceedings . . . .” 9 Cal. 3d at 172. 
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 Furthermore, the exact characterization of Special Condition 7 does not 


matter. “[W]hether they are called restrictive covenants, equitable servitudes, or 


easements, the interests at issue in this case are property interests in the 


constitutional sense.” Redevelopment Agency v. Tobriner, 153 Cal. App. 3d 367, 375, 


(1984); see also Adaman Mut. Water Co. v. United States, 278 F.2d 842, 849 (9th Cir. 


1960). If the Commission demanded the Adamskis to convey a covenant forever 


restricting basements on the property, that demand would be unconstitutional. Cf. 


Nollan, 483 U.S. at 831 (“Had California simply required the Nollans to make an 


easement across their beachfront available to the public on a permanent basis . . . 


we have no doubt there would have been a taking.”). The agency cannot now 


demand a covenant merely because the Adamskis are applying for a permit. See id. 


 Because Special Condition 7 requires the conveyance of an identifiable 


property interest, the Commission could impose it only if it directly mitigates a 


public impact arising from the Adamskis’ development and the condition is 


roughly proportionate in both nature and extent to the public impact arising from 


the development. Dolan, 512 U.S. at 386, 391; Koontz, 570 U.S. at 599. Here, a 


covenant restricting the ability to build a basement lacks both a nexus and is 


disproportionate to any impact from the construction of the proposed homes.  


 Special Condition 7 lacks both a nexus and is not proportional to any impact 


arising from the building of the proposed homes. Multiple experts have examined 


the properties here, and none have discovered any evidence of archeological 


resources on the properties. See supra, Part III; AR001181. Additionally, the County 


determined that regardless of whether the houses include a basement, the ground 


disturbance would be similar. AR001179–80. In other words, restricting the 


building of basements does not affect the impact of the proposed houses. 


Therefore, Special Conditions 1 and 7 lack an essential nexus to the impact of the 


development.  


/// 
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 Moreover, any future development on the properties will require a 


subsequent CDP, making a restrictive covenant unnecessary. Even if the 


Commission were legally allowed to prevent basements for these developments, 


there is no need to forever restrict the construction of basements on these 


properties. See All. for Responsible Plan. v. Taylor, 63 Cal. App. 5th 1072, 278 Cal. Rptr. 


3d 376, 387 (2021) (A condition does not satisfy Nollan/Dolan if it mitigates only 


future impacts or impacts from another project.). The Commission has failed to 


show that there is a nexus or rough proportionality between any public impact of 


the project and the requirement that the Adamskis record a deed restriction 


incorporating the Commission’s required conditions.  


 In Lindstrom, the court held that Nollan and Dolan did not apply to a 


Commission requirement that a permit’s special conditions be recorded in a deed 


restriction, but the court’s analysis is inapplicable here. Lindstrom, 40 Cal. App. 5th 


at 105. In Lindstrom, the Court stated that the deed restriction requirement there 


was a mere “agreement” between the property owner and the Commission. Id. But 


here, Special Condition 7 requires the Adamskis to record the other conditions as 


a covenant. AR001105. A covenant is a property interest and, by demanding the 


Adamskis to convey a covenant, Special Condition 7 exacts a property interest. S. 


Cal. Edison Co., 9 Cal. 3d at 171–72. Thus, Lindstrom’s Nollan and Dolan holding does 


not apply in this case.  


 Special Conditions 1 and 7 exact a covenant from the Adamskis as a 


condition of getting a coastal development permit. Because the conditions lack an 


essential nexus and rough proportionality with the impact of the developments, 


they effect a taking of property without just compensation, in violation of the 


Fifth and Fourteenth Amendments. This Court should grant the writ of 


administrative mandate, and remand to the Commission with instructions to 


remove Special Condition 7. 


/// 
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CONCLUSION 


 Whatever steps the Commission might take to encourage the identification 


and preservation of archeological and cultural resources must be done consistent 


with the Coastal Act and its careful division of authority between the Commission 


and local governments. Here, the Commission plainly overstepped its jurisdiction, 


first by appealing the Adamskis’ permit, then by re-writing the Monterey County 


LCP on appeal, and by acting without any supporting evidence. Those actions were 


unlawful, and this Court should accordingly vacate the actions of the Commission 


and reinstate the Adamskis’ County-issued development permits. In the 


alternative, this Court should instruct the Commission to approve the permits 


without Special Conditions 1 and 7.  
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INTRODUCTION 


The California Coastal Commission approved Petitioners’ permits to build three, large 


single-family residences subject to several special conditions. The residences are located on 


adjacent, undeveloped lots within the Carmel Point neighborhood of unincorporated Monterey 


County. The neighborhood is an area of high archaeological sensitivity and significance, and the 


project sites are located within the boundaries of a known and recorded archaeological resource 


area. There are nine previously recorded prehistoric sites within less than a kilometer of the sites, 


and in July 2019 Native American bones were unearthed just one block away. The Monterey 


County local coastal program (LCP) requires the protection of archaeological resources through 


site planning and design measures that minimize or avoid impacts on such resources. 


After the County approved Petitioners’ permits, the permits were appealed to the 


Commission. Upon de novo review, the Commission conditionally approved Petitioners’ permits 


for homes ranging in size from 2,735 to 3,834 square feet plus attached garages, landscaping and 


other exterior development. In particular, the Commission imposed Special Condition 1, which 


requires that the planned basements be eliminated from each project. The Commission found this 


condition was necessary for the projects to be consistent with the LCP. As originally proposed, 


each residence included a substantial basement, ranging in size from 1,366 to 2,413 square feet. 


The Commission found the extensive excavation for the proposed basements and foundations did 


not avoid or minimize the impacts on archaeological resources consistent with the LCP. By 


including Special Condition 1, the Commission was able to ensure that sensitive cultural 


resources are protected and maintained, while at the same time allowing for robust residential use 


of the parcels. Unsatisfied with the Commission’s approval of their permits, Petitioners now 


challenge Special Condition 1, along with the recordation requirement of Special Condition 7. 


The Court should reject all of Petitioners’ arguments. The Commission had appellate 


jurisdiction over the permits because the proposed developments were not the principal permitted 


use in the applicable zoning district and were subject to conditional approval as development 


within 750-feet of known archaeological resources. Further, in reviewing the projects for 


consistency with the LCP, the Commission applied the LCP as written. It did not apply new 


JA077







1 


2 


3 


4 


5 


6 


7 


8 


9 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


25 


26 


27 


28 


 


  9  


California Coastal Commission’s MPA in Opposition to Petition for Administrative Writ of Mandate (20CV002395)  
 


standards to its review or amend the LCP, and substantial record evidence supports the 


Commission’s decision to impose the conditions. Finally, the court need not reach the merits of 


Petitioners’ unconstitutional takings claim as Petitioners’ failure to raise the claim before the 


Commission bars it now. The claim also fails as a matter of law as the challenged conditions do 


not exact any interest in Petitioners’ properties. The Court should deny the petition in its entirety.1 


FACTUAL BACKGROUND 


Petitioners own three adjacent, undeveloped lots in the Carmel Point neighborhood in 


unincorporated Monterey County, i.e., 26307 Isabella Avenue, and 26338 and 26345 Valley View 


Avenue (the project “Sites”). (Administrative Record (“AR”) 1095; 4357-59.) The Sites are all 


located within the LCP-designated Sensitive Archaeological Resource Area CA-MNT-17 and 


within a block of the boundaries of two additional known cultural sites. (AR1084, 1095, 4362; 


CAR2710, 4226, 42872) CA-MNT-17 is an expansive shell midden and habitation area dating 


back over 9,000 years. It encompasses a large swath of Carmel Point and contains both 


prehistoric materials and human remains associated with the Costanoan (Ohlone) tribal group. 


(AR 197-198, 1095; CAR2710-11, 4226, 4287) The Sites are governed by Carmel Area land use 


plan and implementing regulations (CA LUP and CA CIP, respectively) as well as the broader 


county LCP provisions (i.e., MC CIP). (AR1096-1097.) 


The CA LUP describes the Carmel area shoreline as “one of the densest remaining 


concentrations of shellfish gathering activities in central California” and notes that the 


archaeological deposits in the area “have been identified as a highly significant and sensitive 


resource.” (AR906, (CA LUP 2.8.1).) Nine previously recorded prehistoric sites are located 


                                                           
1 Petitioners contend that if the Court accepts their arguments, it should reinstate their 


permits as approved by the County. (POB at pp. 17, 27) Petitioners cite no authority for this 
proposition, which conflicts with basic administrative mandate law. Where a court reviewing a 
Commission decision grants writ relief, it may do no more than remand to the Commission for 
further proceedings. (Code Civ. Proc., § 1094.5, subd. (f); McAllister v. California Coastal Com. 
(2008) 169 Cal.App.4th 912, 942; see also Schneider v. California Coastal Com. (2008) 140 
Cal.App.4th 1339, 1348 [“Appellant argues that the proper remedy [for erroneous Commission 
decision] is to reinstate the original CDP issued by County. We disagree”].) The county-approved 
permits also cannot be reinstated because they still remain subject to a separate, pending legal 
challenge in this court. (See FN 3, infra.)  


2 The AR contains several documents that are confidential by operation law and lodged 
separately as such in this matter, referred to as “CAR” throughout. 
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within less than one kilometer (0.6 miles) of the Sites. (AR1094, 4370-71; CAR2709-2011, 4226-


4228.) In July 2019, Native American bones were dug up at a residential construction site, just 


one block from the projects. (AR3474-3486, 4375, 4370-4371.) 


Petitioners applied to the County to build a single-family residence on each lot. The county-


wide LCP designates the lots as medium density residential (MDR (CZ) District). (MC CIP § 


20.12.040, AR1069-1070, 1095.) In addition to single family residences, the MDR zone lists 26 


other principal permitted uses. Each lot is also governed by CA CIP section 20.146.090 (AR1017-


18.), which requires that new land uses, including any development within 750-feet of a known 


archaeological resource (AR2922-2923, 3001-3003), “incorporate all site planning and design 


features necessary to minimize or avoid impacts” to the resources; obtain a Coastal Development 


Permit (CDP); and have an archaeological survey before any development can be considered.  


Each home proposed a significant above ground foot-print as well as a large, subsurface 


basement which would require excavation and grading up to 14 feet below existing grade. The 


proposed homes were configured as follows: 


26307 Isabella Avenue – a 3,397 square foot home with a 437-square foot attached 
garage, 1,366 square-foot basement and 620 cubic yards of grading. Total square 
footage - 5,200; 


26338 Valley View Avenue – a 2,285 square foot home with a 450-square foot 
attached garage, 1,687 square-foot basement and 830 cubic yards of grading. Total 
square footage – 4,422; and 


26345 Valley View Avenue - a 3,028 square foot home with a 440-square foot 
attached garage, 2,413 square-foot basement and 1,255 cubic yards of grading. Total 
square footage - 5,881. (AR1095-1096, 2922, 3001, 4360-4363.) 


In accordance with the CA LUP/CIP (AR906-907, 1017-1019), Petitioners had three 


archaeological consulting firms prepare surveys of the Sites. (CAR2701-2743 (Albion 2016); 


4223-4260 (Breschini 2017); 4279-4300 (Morley 2018).) The reports all concluded that even 


though they found no artifacts of significance, given the area and artifacts found on numerous 


other close-by sites, they could not rule out the possibility that intact archeological deposits, 


including burial-related resources, could be found at the Sites, particularly given the 


“considerable depth” (i.e., up to 14 feet) of excavation needed for the proposed basements 


(CAR2728, 4229, 4295-96.)  
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On December 5, 2018, the Monterey County Planning Commission approved conditional 


permits for each project with the basements by a vote of 5-3. (AR15, 1427-1576) Two public 


interest organizations appealed the Planning Commissions’ approvals to the County Board of 


Supervisors arguing the projects were inconsistent with the LCP provisions. (AR1579-1594.) On 


April 23, 2019, by a vote of 3-2, the County Board denied the appeals. (AR1161-1187; 1225-


1256.) Both the Planning Commission and the Board found the projects appealable to the 


Commission. (AR1436-1437, 1487-1488, 1536-1537 and AR1186, 1255, respectively.)  


On June 6, 2019, one of the public interest organizations, Save Carmel Point Cultural 


Resources (SCP), filed appeals with the Commission contending the county-approved permits 


were not consistent with the LCP provisions protecting archaeological resources.3 (AR3361-


3420). Subsequently, Petitioners commissioned a fourth archaeological study using ground 


penetrating radar (GPR) to detect subsurface anomalies at depths ranging from 1.5-3.2 meters (5-


10 1/2 feet). No cultural resources were encountered in the seven anomalies studied. (AR3619-


3628.)  


On November 13, 2019 the Commission found it had appellate jurisdiction over the permits 


and that the County’s approvals raised a substantial issue of conformance with the County LCP 


policies. (AR1-208.) Specifically, the projects raised issues with respect to core LCP 


archaeological resource protection policies, including those that require proposed development 


use siting and design measures that avoid impacts to archaeological resources if possible or 


otherwise minimize them where avoidance is not feasible. (AR4.) The record for the substantial 


issue hearing included numerous documents from the County, the appellants, Petitioners, and 


letters from local tribal leaders and the public. The Commission reviewed Petitioners’ projects de 


novo on July 9, 2020. (AR1083-1159.) In addition to hundreds of pages of record documents, the 


Commission received detailed presentations from staff, Petitioners, and appellant SCP. (AR4357-


4428.) It also received public comments from neighbors, local tribal leaders, County and State 


officials and others. (AR794-842.) After deliberations, the Commission voted 10-1 to approve 
                                                           


3 On May 28, 2019 SCP filed a writ petition (Save Carmel Point Cultural Resources v. 
County of Monterey Case No. 19CV002097) challenging the County’s approvals of Petitioners’ 
permits. This court stayed the action pending the outcome in this matter. 
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Petitioners’ permits with conditions, including Special Condition 1 prohibiting the basements and 


Special Condition 7 requiring all the conditions be recorded. (AR831-841.) 


THE CALIFORNIA COASTAL FRAMEWORK 


The California Coastal Act4 (Coastal Act or Act) provides a “comprehensive scheme to 


govern land use planning for the entire coastal zone of California.” (Yost v. Thomas (1984) 36 


Cal.3d 561, 565; Pacific Palisades Bowl Mobile Estates, LLC v. City of Los Angeles (2012) 55 


Cal.4th 783, 793.) The Act serves to “[p]rotect, maintain, and, where feasible, enhance and 


restore the overall quality of the coastal zone environment and its natural and artificial resources.” 


(§ 30001.5, subd. (a).) The Act also contains policies governing development in the coastal zone 


(§§ 30200-30265.5.) New development within the coastal zone generally requires a coastal 


development permit. (§ 30600, subd. (a).) 


Local governments and the Commission share planning of coastal development. The Act 


requires local governments to prepare LCPs for development within their jurisdictions’ coastal 


zones.  (§ 30500.) An LCP includes a land use plan, which functions as the general plan for 


property in the coastal zone, and an implementation plan, which includes the zoning provisions 


and maps, and other implementing actions. (§§ 30108.4, 30108.5, 30108.6.) The Commission 


reviews a local government’s LCP to ensure it conforms to the Act’s statewide standards. (City of 


Chula Vista v. Superior Court (1982) 133 Cal.App.3d 472, 488.) Once the Commission certifies 


an LCP, the Act delegates permitting authority to the local government. (§§ 30512, subd. (c), 


30513, 30519.) The Commission certified Monterey County’s LCP in April 1983. (AR 844.)  


The Commission considers appeals from certain local permit decisions. (§ 30603, subd. 


(a).) The Act limits the grounds for an appeal to allegations that the development does not 


conform to the LCP or the Act’s public access provisions. (§ 30603, subd. (b).) If the 


Commission determines that the appeal raises a substantial issue, the local government’s permit is 


vacated and the Commission considers the application de novo. (Kaczorowski v. Mendocino 


County Bd. of Supervisors (2001) 88 Cal.App.4th 564, 569; §§ 30621, subd. (a), 30625, subd. 


                                                           
4 Pub. Resources Code, § 30000 et seq. Statutory references that follow are to the Public 


Resources Code unless otherwise indicated. 
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(b)(1); Cal. Code Regs., tit. 14, § 13115, subds. (a), (b).) The Commission has the ultimate 


authority to ensure that the proposed development complies with the LCP and the policies 


embodied in the Act, giving no deference to the local government’s action. (Charles A. Pratt 


Constr. Co. v. California Coastal Com. (2008) 162 Cal.App.4th 1068, 1075.)  


STANDARD OF REVIEW 


I. SUBSTANTIAL EVIDENCE REVIEW OF COMMISSION PERMITTING DECISIONS 


The Court’s scope of review extends to the questions of whether the Commission 


proceeded without or in excess of its jurisdiction; whether there was a fair administrative hearing 


and whether there was any prejudicial abuse of discretion. (Code of Civ. Proc., § 1094.5, subd. 


(b).) An abuse of discretion is established if the Commission failed to proceed in the manner 


required by law, its order or decision is not supported by the findings, or its findings are not 


supported by substantial evidence. (Ibid; Ocean Harbor House Homeowners Assn. v. California 


Coastal Com. (2008) 163 Cal.App.4th 215, 227.)  


The Commission’s decision comes before the Court with a presumption that it is supported 


by substantial evidence. (Ibid.) Petitioners bear the burden of demonstrating to the contrary. 


(Ibid.) The Court must resolve reasonable doubts in favor of the Commission’s decision. (Paoli v. 


California Coastal Com. (1986) 178 Cal.App.3d 544, 550.) The Court may not overturn a 


Commission finding because a contrary finding would have been equally or more reasonable. (La 


Costa Beach Homeowners’ Assn. v. California Coastal Com. (2002) 101 Cal.App.4th 804, 814.) 


Courts must indulge all reasonable inferences in favor of the Commission’s findings, and may 


reverse the Commission’s decision only if, based on the evidence before the Commission, a 


reasonable person could not have reached the conclusion the Commission reached. (Kirkorowicz 


v. California Coastal Com. (2000) 83 Cal.App.4th 980, 986. 


In reviewing the Commission’s decision the Court considers all record evidence. (La Costa, 


supra, 101 Cal.App.4th at p. 814.) Substantial evidence is evidence of ponderable legal 


significance, reasonable in nature, credible, and of solid value, and relevant evidence that a 


reasonable mind might accept as adequate to support a conclusion. (Young v. Gannon (2002) 97 


Cal.App.4th 209, 225.) It includes expert opinions, photographs, and observations from 
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Commissioners, Commission staff, and the public. (La Costa, supra, 101 Cal.App.4th at p. 819; 


LT-WR, L.L.C. v. California Coastal Com. (2007) 152 Cal.App.4th 770, 793-794.) 


II. JUDICIAL DEFERENCE TO THE COMMISSION’S INTERPRETATION OF THE ACT AND 
LCP 


This Court reviews questions of law de novo. California law, however, affords “great 


weight” to the Commission’s interpretation of the statutes and regulations under which it 


operates, given the Commission’s special familiarity with its regulatory and legal issues. (Ross v. 


California Coastal Com. (2011) 199 Cal.App.4th 900, 922-23; Reddell v. California Coastal 


Com. (2009) 180 Cal.App.4th 956, 965.) Similarly, while the Court reviews de novo the 


Commission’s interpretation of the County’s LCP, courts defer to the Commission’s 


interpretation unless it “flies in the face of the clear language and purpose of the interpreted 


provision.” (Reddell, supra, 180 Cal.App.4th at pp. 962, 968.). The Act “ensure[s] that state 


policies prevail over the concerns of a local government.” (Pratt, supra, 162 Cal.App.4th at p. 


1075-76.) “[T]he Legislature made the Commission, not the [local government], the final word on 


the interpretation of the LCP.” (Id. at p. 1078.) 


ARGUMENT 


I. THE COMMISSION CORRECTLY DETERMINED THAT IT HAD APPELLATE 
JURISDICTION 


Section 30603 of the Coastal Act confers appellate jurisdiction to the Commission over 


locally-approved projects under a variety of circumstances, including “any development approved 


by a coastal county” other than “the principal permitted use” designated by the applicable zoning 


ordinance or zoning district map.5 (§ 30603, subd. (a)(4).) (Emphasis added.) Thus, the language 


of § 30603(a)(4) could not be more simple and direct:  the Commission’s jurisdiction to hear 


appeals includes “any development approved by a costal county” that falls outside the designated 


principal permitted use; or any county-approved development that is “not designated as the 
                                                           


5 The Coastal Act defines development, in relevant part, as: 
“Development” means, on land, in or under water, the placement or erection of any solid 


material or structure; discharge or disposal of any dredged material or of any gaseous, liquid, 
solid, or thermal waste; grading, removing, dredging, mining, or extraction of any materials; 
change in the density or intensity of use of land …. (§ 30106)   
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principally permitted use” in a zoning district. The Commission found that both circumstances 


apply here because: (1) the LCP does not designate a single type of principally permitted use in 


the MDR zoning district that covers the projects’ zoning area; and (2) the proposed development 


is located within 750-feet of a known archaeological resource; thus, a conditional, not principally 


permitted, use under the county LCP. (AR16.) Petitioners contend the Commission improperly 


found that it had jurisdiction because each permit is for a single family home, “a principal 


permitted use” under the LCP. (POB at pp. 6, 14.). Petitioners’ arguments are legally flawed and 


without merit. 


A. The Commission has Appellate Jurisdiction over Any Development Not 
Designated as the Principal Permitted Use 


Section 30603, subd. (a)(4), provides that any development “not designated as the principal 


permitted use under the zoning ordinance or zoning district” may be appealed. The use of the 


word “the” combined with the singular noun “use,” clearly connote that only if there is one single 


type of use is it exempt from appeal. Petitioners insist that the Commission’s reading of § 30603, 


sub. (a)(4), is strained and untenable. They argue that since the LCP allows for multiple principal 


permitted uses – 27 uses in their zoning district – all the uses must be exempt from appeal to the 


Commission.  (AR1069-1070 (MC CIP § 20.12.040(A).) They contend the definite article (“the”) 


should be replaced with the indefinite article (“a”), which would then mean their permits would 


not be subject to the Commission’s review because they are for “a principal permitted use.” (POB 


at p. 14, emphasis added). Petitioners offer no canon of statutory construction to support their 


reading of § 30603(a)(4).  


1. The Legislature’s Plain Use of the Definite Article “The” Controls 


A court’s “first task in construing a statute is to ascertain the intent of the Legislature so as 


to effectuate the purpose of the law.” (Dyna-Med, Inc. v. Fair Employ. and Housing Comm’n 


(1987) 43 Cal.3d 1379, 1386-1387.) The court first examines the words of the statute itself, 


giving the words “their ordinary and usual meaning” without inserting or omitting language. 


(Holland v. Assessment Appeals Bd. No. 1 (2014) 58 Cal.4th 482, 490; Code of Civ. Proc., § 


1858.) More specifically, California courts consistently interpret statutory language based on the 
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Legislature’s choice to use the definite article rather than an indefinite article, or vice versa. (See, 


e.g., Pineda v. Bank of America (2010) 50 Cal.4th 1389, 1396-97.) While the indefinite article 


(“a”) refers to one out of a potentially unlimited number, the definite article (“the”) refers to 


“something that exists only one at a time.” (CD Investment Co. v. California Ins. Guarantee Assn. 


(2000) 84 Cal.App.4th 1410, 1421.) Had the Legislature meant to enact Petitioners’ 


interpretation, the Legislature would have employed the phrase “a principal permitted use,” or the 


plural “the principal permitted uses.” But, the Legislature chose the definite article to modify a 


singular subject: “the principal permitted use.” This choice evinces the Legislature’s intent to 


limit the exemption from appeal to only development approved by a coastal county which is 


designated as the single principal permitted use. Petitioners offer no authority to contradict the 


Commission’s plain reading. 


2. The Commission’s Interpretation of § 30603 is Consistent with the 
Act and Entitled to Deference 


The primary objective of statutory interpretation is to adopt the construction that best 


effectuates a statute’s purpose. (City of Dana Point v. California Coastal Com. (2013) 217 


Cal.App.4th 170, 194-95; Gualala Festivals Committee v. California Coastal Com. (2010) 183 


Cal. App.4th 60, 67.) Thus, the words of a statute must be construed in the context of the entire 


statutory scheme. (Cummins Inc. v. Superior Court (2005) 36 Cal.4th 478, 487; Dyna-Med, Inc., 


supra, 43 Cal.3d at p. 1387.) Petitioners ignore this, relying instead on hyperbole about absurd 


results and the fundamentally flawed premise that this court need not accord any deference to the 


Commission’s interpretation of the Act or the LCP. (POB at pp. 14-15.)  


As discussed above, California law affords “great weight” to the Commission’s 


interpretation of the statutes and regulations under which it operates. (Ross, supra, 199 


Cal.App.4th at p. 922-23; Reddell, supra 180 Cal.App.4th at p. 965.) This is precisely because the 


Act is designed to ensure “that state policies prevail over the concerns of a local government” 


making “the Commission, not the [local government], the final word on the interpretation of the 


LCP.” (Pratt, supra, 162 Cal.App.4th at pp. 1076, 1078; cf. Pacific Palisades, supra, 55 Cal.4th 


at p. 794.) Not the opposite as Petitioners contend.  
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Petitioners’ characterization of the Commission’s exercise of its jurisdiction over the 


permits as a power grab from the County is likewise misguided. The Act expressly provides that 


“[t]his division shall be liberally construed to accomplish its purposes and objectives.” (§ 30009.) 


Thus, while the Act delegates initial permitting authority to local governments, courts 


consistently view the Commission as having a broad mandate to review local decisions. (City of 


Dana Point, supra, 217 Cal.App.4th at p. 186; San Diego Unified Port Dist. v. California Coastal 


Com., (2018) 27 Cal.App.5th 1111, 1130, 1138; see also City of Chula Vista, supra, 133 


Cal.App.3d at p. 489.) Courts have also relied on § 30009 to find that exceptions to the Act’s 


requirements must be read narrowly. (Citizens for a Better Eureka v. California Coastal Com. 


(2011) 196 Cal.App.4th 1577, 1586-87 [Commission has jurisdiction to hear appeal because 


development went beyond just nuisance abatement.]; also Burke v. California Coastal Com. 


(2008)168 Cal.App.4th 1098, 1108 [“any exception to the statute's main purpose must be strictly 


construed.”]).  


Despite this framework, citing City of Malibu v California Coastal Comm. (2012) 206 


Cal.App.4th 549, 563, Petitioners claim that the Act “emphasizes local control” and “leaves only 


limited rights of appeal to the Commission.” (POB at pp. 6, 8, 11 & 14.) The City of Malibu case 


had nothing to do with § 30603(a)(4) or the appeal of any permit. The case involved the 


Commission’s certification of amendments to the City’s LCP and the language Petitioners cite is 


taken out of context and misconstrued. Equally unavailing is Petitioners’ reliance on California 


School Employees Assn. v. Governing Bd. of South Orange County Community College District 


(2004) 124 Cal.App.4th 574, 587. The issue on review in that traditional writ case involved the 


interpretation of an alleged ambiguous provision in the Education Code. This case involves an 


administrative writ, challenging a provision of the Coastal Act which is not ambiguous. Section 


30603(a)(4) expressly uses the definite article “the” and single noun “use.” The Commission’s 


interpreting this language to mean what it says does not lead to an absurd result. Petitioners’ 


claim that it does is exactly the kind of misuse of the “absurd result” rule that the California 


School’s case cautions against. (Id.at p. 588.) Petitioners force their “absurd results” argument by 


claiming that since “every single zoning district” in the Monterey County coastal zone designates 
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multiple concurrent principle permitted uses, the Legislature could not possibly have intended to 


give the Commission appellate review authority over every single coastal development permit in 


the County. (POB at 14, emphasis in original.) Less reasonable, however, is an overly narrow 


construction of the Commission’s review authority, which is contrary to the plain meaning of the 


Legislature’s words and would strip the Commission of the power to review county decisions that 


conflict with the LCP merely because the county includes them as one of a multitude of far 


ranging principal permitted uses in a single zoning district.6 (AR1069-70.)  


Finally, Petitioners contend that the DeCicco case is “precisely on point.” But in DeCicco v. 


California Coastal Com. (2011) 199 Cal.App.4th 947 the interpretation of the definite article 


“the” as used to modify “principal permitted use” in § 30603(a)(4) was not at issue. The issue on 


appeal was whether the Commission correctly found that it had appellate jurisdiction over the 


county’s permit approval because the DeCiccos were requesting a subdivision approval. The 


Commission found the subdivision to be “development” not noted as the principal permitted use 


and thus not exempt from appeal. (Id. at p. 951.) The court agreed with the Commission. (Ibid.) 


The DeCicco court’s lack of focus on “the principal permitted use” language of § 30603(a)(4) is 


demonstrated by the several instances in which it casually misstates the section’s language by 


referring to a permit for “a principal permitted use.” (Ibid.) All of this discussion was nothing 


more than dicta and unnecessary for the court’s holding.7 (Ibid.)  


B. Development Within 750-Feet of a Known Archaeological Resource is Not 
the Principal Permitted Use, But a Conditional Use Appealable to the 
Commission 


The Commission also had appellate jurisdiction over Petitioners’ permits on the separate 


grounds that development within 750-feet of a known archaeological resource is not the principal 


permitted use (or even a principal permitted use). It is uncontested that all three permits involve 


development within 750-feet of known archeological resources. (AR2922, 3001.) Such 


                                                           
6 The County is free to submit a Local Coastal Program Amendment to the Commission to 


identify only one principally permitted use per zoning district. 
7 The second sentence of MC CIP § 20.86.080(A)(3) stating that “uses listed as principal 


uses are not appealable to the Commission” also does not advance their argument. (POB at p. 15.) 
This section does nothing more than generally refer to the fact that different zoning districts can 
have different principal permitted uses.  
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development is not recognized as the principal permitted use in the MDR zone. (AR1069-70.) 


Rather, CA CIP § 20.146.090(A) provides that any such development – without exception – is 


recognized as a development requiring a coastal development permit. (AR1017.) There are no 


exceptions because as Section 20.146.090 of the CA CIP states: 


The intent of this section is to insure that those areas considered to be 
archaeologically sensitive, including those not yet surveyed and mapped shall be 
maintained and protected for their scientific and cultural heritage values.  New land 
uses, both public and private, should be considered compatible with this objective 
only where they incorporate all site planning and design features necessary to 
minimize or avoid impacts to archaeological resources. (AR1017-1020; see also CA 
LUP §§ 2.8.1 & 2.8.2, AR906.) 


In sum, as the Commission concluded, these policies and implementing provisions clearly evince 


a LCP requirement to protect archaeological resources as much as possible. (AR1098.) Part of 


this protection is ensuring that any development within 750-feet of known archaeological 


resources be required to obtain a CDP and satisfy other requirements. Petitioners here, just like 


the appellants in DeCicco, cannot point to any language in § 30603(a)(4) that exempts their 


developments within 750-feet of known archaeological resources from the Commission’s 


appellate jurisdiction. (DeCicco, supra, 199 Cal.App.4th at p. 951.)  


In fact, the other related LCP provisions point to the contrary. MC CIP § 20.12.050 


provides that CDPs are required for conditional uses allowed in the MDR zoning district. 


(AR1070). And the more general County zoning regulations regarding what county-approved 


permit decisions can be appealed to the Commission provides that “[a]ny approved project 


involving development that is permitted in the underlying zone as a conditional use” is appealable 


to the Commission. (MC CIP 20.86.080(A)(3), AR 1077.) Accordingly, since here the CA CIP 


requires a CDP for the development proposed – with no exceptions for single family homes – the 


only rational reading of all the operative provisions is that Petitioners’ proposed development 


represents an appealable, conditional use under the LCP. The determination that both the 


Commission and the County made. (AR16, 1161-1162, 1186, 1225-1227, 1255, 1436-1437, 


1487-1488, 1536-1537.)  


Petitioners claim CA CIP § 20.146.090(A)(1) does nothing more than “merely makes clear 


that any ‘project’ within 750 feet of a known archaeological resource constitutes ‘development’ 
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and ‘shall be required to obtain a Coastal Development Permit’.” (POB at p. 16) (Emphasis 


added). Nowhere in the provision does it use the word “constitute” and by its plain language the 


provision is not defining what is already clearly by statute considered development. (See, § 


30106.) Petitioners further argue that they are unaware of any provision in the Act or LCP that 


overrides the categories of principal and conditional uses in the general MC CIP. (POB at p. 16.) 


This argument is specious. The Commission did not find that CA CIP § 20.146.090(A)(1) 


overrides any of the more general MC CIP provisions. What the Commission found was that 


because Petitioners’ proposed development is within 750 feet of an archeological site, it is a 


conditional use, not the principally permitted use. Just like the subdivision proposed in DeCicco 


was found to be development not listed as the principal permitted use under the zoning ordinance 


at issue there. (DeCicco, supra, 199 Cal.App.4th at p. 951.)  


II. SUBSTANTIAL EVIDENCE SUPPORTS THE COMMISSION’S DE NOVO DECISION THAT 
SPECIAL CONDITION 1 IS NECESSARY TO ENSURE THE PROJECTS ARE CONSISTENT 
WITH THE COUNTY’S LCP 


Recognizing the rich archaeological and cultural resources in the Carmel area, the County 


LCP contains several policies intended to ensure the protection and maintenance of such 


resources for their scientific and cultural values. (CA LUP 2.8.1 and 2.8.2, AR 906; also CA CIP 


20.146.090, AR1017.) The Key Policy, CA LUP 2.8.2 provides that all “[n]ew land uses, both 


public and private, should be considered compatible with this objective only where they 


incorporate all site planning and design features necessary to minimize or avoid impacts on 


archaeological resources.” (AR 906, (Emphasis added.)) To that end, the CA LUP and its 


implementing regulations require archaeological survey reports for any development proposed 


within an area of high archaeological sensitivity, as well as those within 750-feet of a known 


archaeological resource. (Id., CA LUP 2.8.3(1)-(2).) The policies also direct that the emphasis 


should be on the preservation of the entire site rather than excavation of the resource. (Id., CA 


LUP 2.8.3(4).) Further, the CA LUP prohibits extensive landform alteration, and site grading is 


supposed to be minimized. (CA LUP 2.2.3(7), AR870; CA LUP 2.7.4(1), AR899  


Despite the LCP’s clear objectives, Petitioners insist that they should be entitled to build 


their three adjacent homes with expansive subsurface basements ranging in size from 1,366 to 
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2,413 square feet requiring excavation of up to at least 14 feet below grade. For perspective, 


combined, the 5,466 square feet of basement space would be close in size to two tennis courts and 


the 2,705 cubic yards of required excavation is the equivalent to approximately 300- heavy-duty 


commercial truckloads of materials. (AR1102, Fn.12.). The Commission found that given the 


location of the parcels in the LCP-designated Sensitive Archaeological Resource Area CA-MNT-


17 and within a block of the boundaries of two additional known cultural sites, the extensive 


excavation for the basements and their foundations was not consistent with the LCP. (AR1084, 


1095, 1102-1103, 4362.) More specifically, such construction would defeat the CA LUP’s key 


policy requiring that archaeological resources be maintained and protected for their scientific and 


cultural values. The permits as proposed were also not consistent with the LCP policies requiring 


the projects incorporate all site planning and design features necessary to minimize or avoid the 


impacts on archaeological resources. (AR1102-1103.) To bring the projects into conformity with 


the LCP, the Commission imposed Special Condition 1, prohibiting the basements. A resolution 


that recognized that while full avoidance was not feasible, impact minimization could be achieved 


by eliminating the basements, which would allow the proposed residential development to 


otherwise proceed while appropriately protecting archaeological resources. (AR1086, 1103-


1104.)  


Petitioners contend that the Commission abused its discretion in interpreting the County’s 


LCP and it lacks substantial evidence to support its approval of their permits with the imposition 


of Special Condition 1. (POB at pp.17-23.) Petitioners’ contentions are without merit. 


A. The Commission Did Not Abuse its Discretion in Finding that the Permits 
as Approved by the County Were Inconsistent with LCP Requirements 


Petitioners’ arguments once again rely on their flawed premise that the Commission’s 


interpretation of the LCP is entitled to no deference, but the County’s interpretation is. As 


discussed above, the Commission’s review of the county-approved permits is de novo. And 


because the Commission, not the local government, has the ultimate authority to ensure 


development conforms to the policies embodied in the state’s Act, courts defer to the 


Commission’s interpretation of the LCP unless it “flies in the face of the clear language and 
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purpose of the interpreted provision.” (Kaczorowski, supra, 88 Cal.App.4th at p. 569; Reddell, 


supra, 180 Cal.App.4th at pp. 962, 968; see also Pratt, supra, 162 Cal.App.4th at p. 1075; cf. 


Pacific Palisades, supra, 55 Cal.4th at p. 794.) 


Petitioners ignore all the well-recognized cases regarding the deference owed the 


Commission’s interpretation and instead rely on cases that do not support their claims. For 


example, they contend Yost v. Thomas (1984) 36 Cal.3d 561 supports their claim that once the 


LCP is certified the Commission’s authority is limited and the court should defer to the County. 


But the Yost case did not address the discretion of the Commission vis-à-vis local government. 


The Commission was not even a party to the case. The issue in Yost was whether the Act 


precluded a referendum on local land use measures adopted by the city after certification of the 


city’s land use plan. (Id. at p. 564.) Because the court did not address the Commission’s authority, 


the case provides no support for Petitioners’ claim. Petitioners’ reliance on Schneider v. 


California Coastal Com. (2008) 140 Cal.App.4th 1339 is likewise misplaced. The Schneider 


court held that the Commission could not effectively amend the applicable LCP by reading into it 


a provision about “an ocean boater’s ‘right to a view’ of the coastline” not expressly contained in 


the LCP. (Id. at p. 1341.) Distinguishing Schneider, the court in Lindstrom v. California Coastal 


Com. (2019) 40 Cal.App.5th 73 explained that where the Commission applies and interprets a 


LCP in accord with its express terms, no such amendment occurs. (Id. at p. 99, n. 27.)  


The Commission did exactly that here. The Commission did not add additional 


requirements, or otherwise amend or rewrite the CA LUP. (POB at pp. 18-20.) Petitioners’ only 


basis for insisting otherwise rests on selective references to the Commission’s July 2020 staff 


report. In several places the report uses the conjunctive “and” instead of the disjunctive “or” 


between the words “minimize” and “avoid” when paraphrasing various CA LUP provisions. 


Petitioners insist that these references demonstrate that the Commission incorrectly interpreted 


the CA LUP to require that their projects both avoid and minimize impacts on archaeological 


resources. A complete reading of the report and its findings as adopted by the Commission shows 


that Petitioners’ argument is without merit.  
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Although paraphrased incorrectly in several places, the Commission clearly applied the 


disjunctive “or” in finding that county-approved permits were not consistent with the LCP’s 


requirements. Specifically, applying the archaeological resource protection provisions as written 


the Commission found that “the LCP directs that landforms and culturally sensitive areas 


involved be avoided if possible, and for impact to be minimized where avoidance is not possible.” 


(AR1103; see also AR1084-1086.) In other words, the Commission found the LCP requires 


avoidance of impacts, or minimization when avoidance is not possible. It is not possible to both 


avoid an impact and minimize it, as Petitioners claim the Commission did here. The Commission 


found that the projects as proposed did not: reflect the fact that they are located within a recorded 


archaeological resource area; minimize grading and landform alteration; and emphasize 


preservation over excavation of the resources. In sum, the Commission concluded that “[t]he 


excavation for the basements and their foundations … does not avoid or substantially minimize 


impacts as required by the LCP.” (AR1103 (emphasis added).) Indeed, the Commission noted 


that the projects did the opposite; they maximized landform alteration and excavation on the Sites 


inconsistent with the LCP policies.8 (AR1102.) Thus, any inadvertent misstatements of the LCP 


language notwithstanding, there is nothing to suggest the Commission changed the language of 


the LCP, or otherwise abused its discretion in finding the county-approved permits were 


inconsistent with the LCP. The Commission implemented the LCP as written. 


B. Substantial Evidence Supports the Commission’s Decision to Impose 
Special Condition 1 to Ensure Archaeological Resources are Protected in 
Accordance with the LCP 


Petitioners must demonstrate that, based on the evidentiary record before the Commission, 


no reasonable person could have approved the Petitioners’ permits subject to Special Condition 1. 


Petitioners did not do so here. Petitioners’ argument relies almost exclusively on one contention: 


that archaeological resources do not exist on their lots because no evidence of such resources 


were found by the archaeological experts they retained. (POB at pp. 21-23.) This contention not 
                                                           


8 Petitioners ignore that the County also had concerns about whether the permits with the 
basements were consistent with the LCP. This is evidenced by reports prepared by the County, 
the 1 vote margin of approval before the Board of Supervisors, and testimony by county officials 
at the Commission’s de novo hearing. (AR510, 806, 815-816 and 2788-2789, 2802-2805, 2870-
2871, 2886-2888 [Initial]; 2962-2964, 3057-3058 [Final]) 
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only takes a conclusory leap beyond what Petitioners’ experts themselves were willing to make, 


but also oversimplifies the reports and ignores all the other record evidence. Petitioners’ one-


sided recitation of the facts does not rebut the substantial evidence in support of the 


Commission’s findings.  (State Water Resources Control Bd. Cases (2006) 136 Cal.App.4th 674, 


749-50, [“[I]f, as [the parties] here contend, some particular issue of fact is not sustained, they are 


required to set forth in their brief all the material evidence on the point and not merely their own 


evidence.”].)  


None of the reports Petitioners submitted came to the conclusion that no archaeological 


resources exist on any of their lots. All three archaeologists concluded that given the area, and 


artifacts found on numerous other close-by sites, that their studies could not rule out the 


possibility that intact archeological deposits, including burial-related resources, could be found at 


the Sites, particularly given the “considerable depth” (i.e., up to 14 feet) of excavation needed for 


the proposed basements (CAR2728, 4229, 4295-96.) The fallacy in Petitioners’ proclamation is 


even more telling when the reports are reviewed in full. For example, the reports all recognized 


the archaeological significance of the CA-MNT-17 area, including the fact that the area is known 


to contain human remains; the fact that the project Sites were within close proximity to multiple 


previous recorded prehistoric sites; and that while the area’s potential has been documented, there 


has never been a comprehensive study as the parcels only get looked at “piecemeal” when 


development is proposed. (AR2710, 2728, 4226-4228, 4287, 4295.) Evidence which is repeatedly 


documented in the record independent of these reports and upon which the Commission relied. 


Nonetheless, the experts all largely relied on visual inspections of the project Sites. The Albion 


study conducted limited subsurface excavation via two shovel probes on each property to a depth 


80 cmbs (approximately 2 ½ feet) and confirmed the presence of prehistoric artifacts associated 


with the CA-MNT-17 area on the Isabella lot. (CAR2725-2728.) The Breschini study used a hand 


drill to dig a single 4” wide hole on the Isabella lot to a depth of 136 cm deep (5 feet) before 


abandoning it when nothing was found. (CAR4228-29.) The Morely study, using a similar 4” 


diameter hand drill dug one test hole on each site to depths ranging from 182-305 cm (6-10 feet) 


and found one cultural object. (CAR4295.) The two studies that did find pieces of artifacts 
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summarily dismissed their significance. (CAR2726-2727, 4295.) While Petitioners’ fourth study 


using GPR did not find any artifacts in the 7 anomalies targeted for borings to a depth of up to 12 


feet (4 located on one lot, 2 on another and 1 on the last), it also did not reach the conclusion that 


no resources or bones exist on the Sites. (AR3619-3628.) Further, evidence was introduced 


showing that the archaeological community is divided on whether GPR can accurately detect 


Native American burial sites, which unlike more modern burials do not include disturbed soils 


around them or enclosures (e.g. coffins). AR1100, 1154-1159, 3757-3769, 3778-3786, 3770-


3774, 3791-3794, 4376-4377] Thus, the archaeological reports are simply not dispositive on the 


issue of the archaeological significance and sensitivity of the Sites. Which is precisely why the 


Commission analyzed all the record evidence before it – evidence which Petitioners summarily 


dismiss as nothing more than evidence of resources “pertain[ing] to surrounding properties.” 


(POB at p. 23.) 


In addition to the archeological reports, the Commission considered: the Sites being located 


within the LCP-designated Sensitive Archaeological Resource Area CA-MNT-17 and within a 


block of the boundaries of two additional known cultural sites (AR906, 1084, 1095, 3476-3477, 


4362; CAR 2710, 4226, 4287) ; the nine previously recorded prehistoric sites located within less 


than one kilometer (0.6 miles) of the project Sites (AR1094, 4370-71; CAR2709-2011, 4226-


422.); Native American bones dug-up in July 2019 at a residential construction site just one block 


from the Sites (AR3474-3486, 4375, 4380); opposition from the OCEN tribal community 


(AR808, 816, 1144-1149, 3971-3972 [recognizing that it is not possible to avoid all disturbance 


activities, but viewing basements as unwarranted in light of potential cultural resource damage]); 


county reports which questioned the inclusion of the basements (See Fn. 8, supra); and comment 


letters/testimony by the members of the Carmel Point community (AR814, 817-820, 823-824; 


3854-3865), and local and state officials supporting the Commission’s recommendation that the 


basements be eliminated (AR507-510; 806, 815-816.).9 (AR1098-1102.) Based on this evidence, 


                                                           
9 Those testifying and writing in support of staff’s recommendation that the basements be 


eliminated were the two dissenting votes on the County Board, Supervisors Parker and Adams 
(who represents the Carmel Point Area) (AR510, 806), State Legislators Stone and Monning (AR 
507-509) and a former county planning services manager. (AR 815-816.) 
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the Commission concluded that the extensive excavation needed for the basements and their 


foundations does `not avoid or minimize impacts as required by the LCP. (AR1103.)  


To suggest the Commission’s findings rest only on speculation ignores the record 


evidence.10 The only speculation being done is by Petitioners who have unequivocally declared 


“no resources exist,” despite what their own reports say and all the other record evidence. 


Petitioners’ out of context references to a couple comments made by Commissioners and staff 


during deliberation is likewise not persuasive record evidence. (POB at p.22.) Those statements 


merely repeat that the limited archaeological studies did not find significant artifacts. Further 


discussion shows that while this was considered, so too was all the other evidence about the 


archaeologically rich Carmel Point area, the numerous archaeological finds all around the project 


sites, and the fact that once the resources are excavated and disturbed (like the human remains on 


the neighboring property) the damage is done. (AR831-836.) 


In light of this evidence, the Commission imposed Special Condition 1, eliminating the 


need for the excessive excavation to construct the basements while still allowing for Petitioners’ 


residential use of their property. (AR1104.) The Commission has “broad discretion to adopt 


measures designed to mitigate all significant impacts” of a particular project. (§ 30607; Ocean 


Harbor House, supra, 163 Cal.App.4th at p. 242.) Petitioners offer nothing to establish that the 


condition imposed by the Commission is directly contrary to the LCP or that a reasonable person 


could not reach the same conclusion the Commission reached about the need to eliminate the 


basements from the project. (Kirkorowicz, supra, 83 Cal.App.4th at p. 986.). 


Unable to challenge the evidentiary bases for the Commission’s findings, the Petitioners 


turn to claims that the Commission’s decision “fails to ‘bridge the analytic gap’ between the 


evidence and ultimate decision.” (POB at p. 22-23, citing Topanga Assn. for a Scenic Community 


v. County of Los Angeles (Topanga 1) (1974) 11 Cal.3d 506, 515.) But, Petitioners disregard that 


the long line of cases applying Topanga I consistently set forth that the court must review the 
                                                           


10 The cases Petitioners rely on for their accusations of speculation are unpersuasive. Wise 
v DLA Piper LLP (2013) 220 Cal.App.4th 1180, 1188 did not involve the substantial evidence 
standard of review as applied in administrative writ cases, but instead criticized as speculative 
trial court testimony given in response to “what if” questions. The other cases merely affirm the 
rule that the record must be taken as a whole.  
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entire evidentiary record and resolve doubts about the sufficiency of the findings in the 


Commission’s favor. (Id. at p. 514; accord Topanga Assn. for a Scenic Community v. County of 


Los Angeles (Topanga II) (1989) 214 Cal.App.3d 1348, 1356.) “‘Thus, where reference to the 


administrative record informs the parties and reviewing courts of the theory upon which an 


agency has arrived at its ultimate finding and decision it has long been recognized that the 


decision should be upheld if the agency ‘in truth found those facts which as a matter of law are 


essential to sustain its ... [decision].’ ” (John D. Sweeney et al. v. San Francisco Bay 


Conservation and Development Com. et al (2021) 62 Cal.App.5th 1, 18, citing Craik v. County of 


Santa Cruz (2000) 81 Cal.App.4th 880, 884–885.) Here, even a cursory review of the 


Commission’s findings confirms that they more than satisfy these requirements. The 


Commission’s findings discuss at length, and clearly reference, all the ample record evidence that 


it relied on in reaching its decision to approve Petitioners’ permits with Special Condition 1 


prohibiting the basements. (AR1098-1102.) That Petitioners want to ignore all the record 


evidence other than their archaeological reports, does not change this fact. 


III. PETITIONERS’ TAKINGS CLAIMS ARE UNTIMELY AND WITHOUT MERIT 


In their final argument, Petitioners claim the Commission’s imposition of Special Condition 


1 prohibiting their expansive basements, in combination with Special Condition 7’s requirement 


that the permit conditions be recorded against their properties to provide record notice of their 


content, effects a taking of their property. (AR1090, 1094.) The Court should reject this argument 


without reaching its merits. Petitioners did not raise this argument before the Commission. (AR 


Passim.) Thus, they failed to exhaust their administrative remedies on this issue and cannot assert 


these arguments now for the first time. (Grupe v. California Coastal Com. (1985) 166 Cal.App.3d 


148, 163; City of Walnut Creek v. County of Contra Costa (1980) 101 Cal.App.3d 1012, 1019-20; 


McAllister v. County of Monterey (2007) 147 Cal.App.4th 253, 276 [Constitutional challenges 


must be exhausted before Commission.]) These arguments are also without merit. 


A. Petitioners’ Failure to Exhaust Administrative Remedies 


Where a statute provides an administrative remedy, a litigant must seek relief from the 


administrative body before resorting to the courts. (Greene v. California Coastal Com. (2019) 40 
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Cal.App.5th 1227, 1237.) This requirement serves, among other things, to permit the agency to 


exercise its administrative expertise, provide for a full administrative record for potential judicial 


review, and give the agency the opportunity to correct any errors. (Ibid.; Tejon Real Estate, LLC 


v. City of Los Angeles (2014) 223 Cal.App.4th 149, 156.) A petitioner bears the burden of proving 


he or she exhausted arguments at the administrative level. (Greene, supra, 40 Cal.App.5th at pp. 


1237-1238, citing Hagopian v. State of California (2014) 223 Cal.App.4th 349, 371.) Failure to 


do so leaves a court without jurisdiction to entertain such arguments. (Hagopian, supra, 223 


Cal.App.4th at p. 371; Tejon, supra, 223 Cal.App.4th at pp. 156-158; McAllister, supra, 147 


Cal.App.4th at pp. 284-285.) The Coastal Act’s provisions reinforce this rule. (§ 30801.) 


The administrative record here demonstrates that at no time during the Commission 


proceedings did the Petitioners argue that Condition 1 and/or Condition 7 would effect a taking of 


their property. Further, none of Petitioners communications with the Commission or staff, before 


or after the hearings, so argued. By failing to timely raise any takings claim, Petitioners deprived 


the Commission of the opportunity to develop a record before judicial review, to correct alleged 


errors, if any, and to make findings at the administrative level. (Greene, supra, 40 Cal.App.5th at 


p. 1238.) The Court should not entertain these claims now. 


B. Petitioners’ Takings Arguments are Groundless 


Petitioners rely on Nollan v. California Coastal Com. (1987) 483 U.S. 825, Dolan v. City of 


Tigard (1994) 512 U.S. 374, and Koontz v. St. Johns River Water Mgmt. Dist. (2013) 133 S.Ct. 


2586 in arguing that Special Condition 1, in combination with Condition 7 results in a taking. 


Petitioners contend that Condition 1’s prohibition of their basements, in combination with 


Condition 7’s requirement that all the permit conditions be recorded, constitutes an exaction that 


cannot stand under the regulatory takings jurisprudence of Nollan and Dolan. This argument 


suffers from an unavoidable legal defect: regulations like Special Conditions 1 and 7, which 


merely restrict the use of property without exacting an actual property interest, cannot result in a 


taking. The California Supreme Court so held in California Bldg. Industry Assn. v. City of San 


Jose (2015) 61 Cal.4th 435 (CBIA) stating:  
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Nothing in Koontz suggests that the unconstitutional conditions doctrine under Nollan 
and Dolan would apply where the government simply restricts the use of property 
without demanding the conveyance of some identifiable protected property interest (a 
dedication of property or the payment of money) as a condition of approval. It is the 
governmental requirement that the property owner convey some identifiable property 
interest that constitutes a so-called ‘exaction’ that brings the unconstitutional 
conditions doctrine into play.” (Id. at p. 460.)  


These principles defeat Petitioners’ takings claim here as well. Special Condition 1 does not 


require Petitioners to dedicate any interest in their property to the public or pay money for the 


right to develop it. The condition merely regulates how much ground disturbance Petitioners are 


allowed in building their homes in light of core LCP provisions that require the protection of 


archaeological resources via siting and design measures that if feasible avoid, or otherwise 


minimize impacts on such resources. (AR1103-1104.) Case law is clear, design conditions “do 


not amount to a taking merely because they might incidentally restrict a use, diminish the value, 


or impose a cost in connection with the property … .” (Ehrlich v. City of Culver City (1996) 12 


Cal.4th 854, 886. Similarly, following CBIA, the court in Beach & Bluff Conservancy v. City of 


Solana Beach (2018) 28 Cal.App.5th 244 rejected a takings attack on a City land use policy that 


barred shoreline protective devices for new development. (Id. at p. 271 [Because the policy 


“simply restrict[ed] the use of property without demanding an exaction of a property interest or 


money as a condition of approval, the unconstitutional conditions doctrine [did] not apply.”]) 


Petitioners cite no legal authority to the contrary. 


Petitioners’ attempt to salvage their takings claim by arguing that a compensable exaction 


does not arise from Special Condition 1 by itself, but instead from the combination of Special 


Condition 1 with Special Condition 7’s recordation requirement, likewise fails as a matter of law. 


A deed restriction does not exact or convey a property interest. The express terms of the 


restriction here merely serves to put subsequent purchasers on notice of and bind them to the 


permit’s conditions. (AR 1094, 1105-06; see Ojavan Investors, Inc. v. California Coastal Com. 


(1997) 54 Cal.App.4th 373, 389.) The required deed restriction therefore exacts no property 


interest. (Beach & Bluff Conservancy, supra, 28 Cal.App.5th at p. 271.) Indeed, all three county-


approved permits that Petitioners tout throughout their brief, required precisely such a deed 


restriction for all the conditions they imposed. (AR1188; 1275 [The applicant shall record a 
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Permit Approval Notice. This notice shall state:  ‘ … The permit was granted subject to 27 


Conditions of Approval, including 4 Mitigation Measures which run with the land …’.”])  


The scant case law Petitioners cite does not advance their arguments. The principle cases 


Petitioners turn to for support are several, dated physical takings cases addressing issues raised in 


eminent domain/condemnation proceedings. (e.g. POB at p. 24-25 citing S.Cal Edison Co. 


Bourgerie (1973) 9 Cal.3d 169, 172 [Public utility initiated eminent domain proceedings to 


acquire land for electric transmission station]; and Redevelopment Agency v. Tobriner (1984) 153 


Cal.App.3d 367, 375 [City initiated eminent domain proceedings to condemn nonexclusive 


easement rights in a portion of a parting lot.] And the language Petitioners cite is taken out of 


context and devoid of any legal analysis. These cases have no bearing on the regulatory takings 


that Petitioners belatedly assert nor the Nollan/Dolan test upon which they rely.11  


Lastly, Petitioners’ attempt to preemptively distinguish Lindstrom, supra, 40 Cal.App.5th 


73 also fails. The Lindstroms challenged several conditions the Commission imposed. In addition 


to a special condition requiring their new home be set back 60 feet from the bluff’s edge, the 


Commission imposed a special condition requiring the Lindstroms agree, on behalf of themselves 


and all successors and assigns, not to build a bluff or shoreline protective device in the future 


should the new home be threatened by bluff retreat, landslides, or other natural hazards. (Id. at pp. 


88-89.) In rejecting the Lindstrom’s takings claim the court did not find that Nollan/Dolan did not 


apply because “the deed restriction requirement there was a mere ‘agreement’ between the 


property owner and the Commission.” (POB at p. 26 (Emphasis added).) Rather, the court 


expressly found that the unconstitutional conditions doctrine did not apply because, as here, no 


conveyance of a property interest or payment of money was involved. (Id. at p. 105.)  


Even if there were a viable argument that Nollan/Dolan applied, Special Condition 1, in 


combination with Condition 7, more than satisfies the test. As discussed above, the Commission 
                                                           


11 Petitioners’ murky argument about an unconstitutional taking at some point in the future 
is likewise meritless. (POB at p. 26.) Alliance for Responsible Planning v. Taylor (2021) 63 
Cal.App.5th 1072, 27 Cal.Rptr.3d 376, involved the constitutionality of an El Dorado County 
initiative measure that conditioned future development permits on the construction of road 
improvements. To the extent the court said anything about the temporal impact of a condition 
imposed by statute (as compared to a specific permit here), it noted only that courts may not 
invalidate or uphold a statute based on some future hypothetical situation. (Id. at p. 386.)  
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imposed the condition prohibiting basements so that the permits would be consistent with the 


LCP. The LCP directs that when development is in archaeologically sensitive areas that site 


planning and design avoid or minimize the impact on the archaeological resource. This means 


avoiding where possible. Where avoidance is not possible, such as here, then impacts must be 


minimized. Fortunately, as the Commission found, “the sites and the proposed projects lend 


themselves to impact minimization” – the elimination of the basements and other unnecessary 


grading and landform alterations – “that can accommodate residential development while 


appropriately protecting potential archaeological resources.” (AR1103.) The Commission thus 


conditionally approved Petitioners’ permit applications, clearing the way for them to construct 


their otherwise ample-sized family homes. No takings occurred. 


CONCLUSION 


For the foregoing reasons, the Commission respectfully requests the Court deny the petition 


for writ of mandate. 


 
 
Dated:  October 28, 2021 
 


Respectfully submitted, 
 
ROB BONTA 
Attorney General of California 
DAVID G. ALDERSON 
Supervising Deputy Attorney General 


 
SHARI B. POSNER 
Deputy Attorney General 
Attorneys for Respondent 
California Coastal Commission 
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CERTIFICATION OF COMPLIANCE 


I, Shari B. Posner, counsel for Respondent California Coastal Commission, hereby certify, 


under Local Rule 15.06, that I prepared the foregoing RESPONDENT CALIFORNIA COASTAL 


COMMISSION’S MEMORANDUM OF POINTS AND AUTHORITIES IN OPPOSITION TO 


PETITION FOR WRIT OF ADMINISTRATIVE MANDATE on behalf of my client, and that 


the page limit for this briefing is 25 pages which does not include the cover, the tables, signature 


blocks, or this certification. This briefing complies with the Order Granting Joint Stipulation for 


Enlargement of Page Limits of Memoranda re Briefing on Petition for Writ of Mandate filed 


September 17, 2021, which limits opposition briefing to 25 pages. I certify that I prepared this 


document in Word 2016, and that the page count generated for this document is 24 pages. 


Dated:  October 28, 2021 


 
       ____________________________________ 
       SHARI B. POSNER 
       Deputy Attorney General 
       Attorney for Respondent 
       California Coastal Commission 
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INTRODUCTION 


 The Adamskis sought to build three single-family dwellings on three separate parcels, and 


were granted permits to do the same by the County of Monterey in accordance with the certified 


Local Coastal Program. Those permits were subject to reasonable mitigation measures designed to 


protect any archeological resources that might theoretically be discovered on the properties, despite 


the lack of any evidence that such resources existed. Under the Local Coastal Program and the 


Coastal Act, the County’s actions are insulated from Commission review unless an exception 


applies. Because none do, the Commission should have never revisited those permit approvals. 


 But even if the Commission did have authority to appeal the Adamskis’ permit applications 


to itself, it must review those permits in a manner consistent with California law, the Coastal Act, 


and the Constitution. Instead, the Commission made findings that were inconsistent with the Local 


Coastal Program, lacked the necessary substantial evidence, and imposed unconstitutional 


conditions on the permits exacting a deed restriction.  


 For the reasons below and in the opening brief, the Court should reverse the action of the 


Commission and reinstate the Adamskis’ county-approved permits. 


ARGUMENT 


I. The Coastal Commission Lacks Jurisdiction to Appeal the Adamskis’ Permits 


 Under the Coastal Act, primary permitting authority resides with local government, and the 


Commission exercises only “limited rights of appeal” over certain, enumerated types of coastal 


development permit applications. See City of Malibu v. California Coastal Comm’n, 206 Cal. App. 


4th 549, 563 (2012), as modified on denial of reh’g (June 5, 2012); and Pub. Res. Code § 30603(a) 


(listing the only types of development subject to the Commission’s appellate jurisdiction). Further, 


the Monterey County LCP more explicitly codifies these limitations, preventing the Commission 


from reviewing the action taken by the County on the Adamskis’ permit applications. 


A. Principal permitted uses are not appealable to the Commission. 


 Tellingly, in its opposition brief, the Commission relegates its response to the explicit text 


of the Commission-certified Coastal Implementation Plan provisions governing coastal zone 


appeals within Monterey County to a single nonresponsive footnote. See Opposition at 18 n.7. In 
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its footnote, the Commission claims that Section 20.86.080 “does nothing more than generally refer 


to the fact that different zoning districts can have different principal permitted uses.” Id. Not so. 


Section 20.86 is designed to put “persons on notice” of which “certain decisions” may be appealed 


to the Commission. Monterey County Zoning Coastal Implementation Plan (CIP) § 20.86.010; 


AR01075. Section 20.86.080 states that “[t]he following coastal permit applications are appealable 


to the Coastal Commission” and lists four categories. Id. § 20.86.080(A); AR01076–77. The first 


two categories establish locational categories, e.g., “projects between the sea and the first through 


public road paralleling the sea” or “projects . . . located on tidelands . . . .” Id. The third category 


allows appeal of “[a]ny approved project involving development that is permitted in the underlying 


zone as a conditional use.” Id. § 20.86.080(A)(3); AR01077. In the next sentence, the CIP states 


that “[u]ses listed as principal uses are not appealable to the Coastal Commission unless they fall 


within the above categories by location.” Id. (emphasis added). In other words, the only exceptions 


to the rule that principal permitted uses are not appealable are both locational and enumerated 


within CIP Sections 208.86.080(A)(1) and (2). The Adamskis’ permits are for three single-family 


dwellings—the first on each legal lot of record—which is the first principal permitted use listed in 


the CIP. CIP § 20.12.040(A); AR001069. The Adamskis’ properties are not located in a location 


covered by either CIP Section 20.86.080(A)(1) or (2). Under the express language of the Monterey 


County CIP, the Commission had no authority to appeal the Adamskis’ permits. 


 Nothing in the Coastal Act overrides this clear and unambiguous language. The 


Commission has already certified the Monterey County CIP as consistent with the Coastal Act, and 


to the extent that the Commission believes that is no longer the case, it must seek either a County-


initiated amendment or legislative action. City of Malibu v. California Coastal Comm’n, 206 Cal. 


App. 4th at 563 (“[I]f the Coastal Commission determines that a certified LCP is not being carried 


out in conformity with a policy of the Coastal Act, the Coastal Commission’s power is limited to 


recommending amendments to the local government’s LCP; and if the local government does not 


amend its LCP, the Coastal Commission’s only recourse is to recommend legislative action.”). 


Regardless, the Commission’s assertion that Public Resources Code Section 30603(a)(4) authorizes 


appellate jurisdiction in any zone that has more than one principal permitted use is incorrect. As 
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the court of appeal correctly recognized in DeCicco, a permit to construct a principal permitted use 


is not appealable to the Commission unless another exception applies. DeCicco v. California 


Coastal Comm’n, 199 Cal. App. 4th 947, 951 (2011). 


 The Commission complains that the Adamskis’ reading of the statute will “strip the 


Commission of the power to review county decisions that conflict with the LCP.” Opposition at 18. 


But it is the Coastal Act itself that removes that power from the Commission, creating the 


preference for local control once the Commission has certified a local coastal program, and leaving 


only “limited rights of appeal to the Coastal Commission.” City of Malibu v. California Coastal 


Comm’n, 206 Cal. App. 4th at 563 (emphasis added).  


 It is instead the Commission’s interpretation of Section 30603(a)(4) that vastly expands 


Commission authority, creating rights of appeal over permits up and down the coast wherever a 


local government has chosen to include more than one principal permitted use. Nothing within the 


Coastal Act shows a desire of the Legislature to limit all coastal zones to a single principal permitted 


use, and it is unlikely that it intended such a result. The “[w]ell-established rules of statutory 


construction require us to ascertain the intent of the enacting legislative body so that we may adopt 


the construction that best effectuates the purpose of the law.” City of Dana Point v. California 


Coastal Comm’n, 217 Cal. App. 4th 170, 194–95 (2013), as modified on denial of reh’g (July 10, 


2013) (quoting Doe v. Brown, 177 Cal. App. 4th 408, 417 (2009)). The Legislature “inten[ded] to 


place significant responsibility for implementing the Coastal Act on local authorities.” Sierra Club 


v. California Coastal Comm’n, 35 Cal. 4th 839, 855 n.11 (2005). Because the Commission’s 


interpretation of 30603(a)(4) would eviscerate that intent, it should be rejected. 


B. Proximity to known archeological resources does not convert a principally 
permitted use to a conditional use. 


 In its opposition, the Commission states without any support that the Adamskis’ permits 


constitute a conditional use because of their proximity to known archeological resources. But the 


Commission simply points to the CIP’s list of principal permitted uses in the Coastal Zone and 


notes the absence of “such development” within the list. Opposition at 18–19 (citing to AR001069–


70). Of course, by the same token, “development within 750 feet of a known archeological 
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resource” is similarly not recognized as a conditional use under the CIP. See AR001070–71. Rather, 


the “first single family dwelling per legal lot of record” is recognized as a principal permitted use 


without qualification. 


 The Commission next states that “any such development [development within 750 feet of 


known archeological resources] – without exception – is recognized as a development requiring a 


coastal development permit.” Opposition at 19. But (as the Commission staff itself previously 


recognized) “there is nothing about the CDP requirements for arch[eological] resources that make 


the [Adamskis’] proposed residences a conditional use.” AR002554. The Commission’s argument 


is little more than a non-sequitur.  


 Further, the Commission’s argument, if accepted, would capture into its appellate 


jurisdiction every single CDP application. According to the Commission, “since here the CA CIP 


requires a CDP for the development proposed . . . [the] development represents an appealable, 


conditional use under the LCP.” Opposition at 19. But the Commission’s limited appellate 


jurisdiction under Section 30603 always involves a CDP. Pub. Res. Code § 30603(a) (“[A]n action 


taken by a local government on a coastal development permit application may be appealed to the 


commission for only the following types of developments . . . .” (emphasis added)). In other words, 


if a requirement that a development obtain a CDP automatically transforms that use into a 


conditional use (even where, as here, it was otherwise designated as a principal permitted use), 


there are effectively no principal permitted uses within the Coastal Zone, and Section 30603(a)(4) 


will apply to all CDP applications, rendering the section itself a nullity. That cannot be the case. 


 In its brief, the Commission attempts to effectively flip the Coastal Act’s appellate 


jurisdiction on its head, arguing that “Petitioners . . . cannot point to any language in § 30603(a)(4) 


that exempts their developments within 750-feet of known archaeological resources from the 


Commission’s appellate jurisdiction.” Opposition at 19. But that is not the Adamskis’ job. Rather, 


Section 30603 establishes that actions taken by local government may be appealed only when the 


Commission can establish that one of the exceptions applies. The Commission cites to no provision 


of the Act establishing “development within 750-feet of known archeological resources” as a type 


of development that may be appealed to the Commission. 
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 The Commission’s citations to DeCicco also provide no support. In DeCicco, the court 


correctly held that a subdivision of land constituted “development” under the express language of 


the Coastal Act. 199 Cal. App. 4th 951 n.2 (Section 30106 states in part: “‘Development’ means 


. . . change in the density or intensity of use of land, including, but not limited to, subdivision . . . 


and any other division of land, including lot splits . . . .” (emphasis in original)). Because a 


subdivision constituted development (and was not a principal permitted use), the Commission had 


appellate jurisdiction over the DeCiccos’ permits. Id. at 951. But the court also recognized that 


permits for single-family dwellings alone would not have been appealable to the Commission. Id. 


(“If all the DeCiccos needed for their project was a permit to construct a principal permitted use, 


we would agree the permit would not be appealable.”). 


 Unlike the DeCiccos, the Adamskis are not engaged in any other development of their 


property that would necessitate the issuance of a CDP that might therefore be separately appealable 


to the Commission. Proximity of land to a known archeological resource is not a separate 


“development” of property (as was the subdivision in DeCicco), it is merely the existing state of 


the properties upon which the Adamskis seek to develop. The only development that will take place 


(and for which a CDP is therefore required) is the development of the first single-family dwelling 


on each legal lot—a principal permitted use under the LCP—which is not appealable. 


 The Commission’s strained interpretation of the CIP and Section 30603 cannot stand up to 


scrutiny. The Commission cites to no provision that establishes the Adamskis’ proposed 


development—the first single-family dwelling on each legal lot—as a conditional use. Instead, the 


Commission attempts to obfuscate by pointing to provisions requiring a CDP, a requirement which 


no party disputes. But a requirement to obtain a CDP is not synonymous with “conditional use.” 


Accordingly, the Commission’s argument has no merit, and Section 20.146.090 of the CIP cannot 


be used to establish jurisdiction over the Adamskis’ permit applications. 


/// 


/// 


/// 


/// 


JA110







1 


2 


3 


4 


5 


6 


7 


8 


9 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


25 


26 


27 


28 


 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
  


 


Reply in Support of Pet’n for Writ of Admin. Mand. 
No. 20CV002395 10 
 
 
 


C. The Commission’s interpretations of the Coastal Act and LCP are not 
entitled to deference. 


 This Court is able to exercise independent judgment regarding the construction of statutes 


and ordinances, including those at issue here. See Petitioners’ Opening Brief at 19–20. But even if 


the Commission’s interpretations of the Coastal Act are entitled to some level of deference, it 


should be minimal at best. The deference due to an agency interpretation in a particular case 


depends upon “the thoroughness evident in its consideration, the validity of its reasoning, its 


consistency with earlier and later pronouncements, and all those factors which give it power to 


persuade . . . .” Yamaha Corp. of Am. v. State Bd. of Equalization, 19 Cal. 4th 1, 14–15 (1998) 


(citing Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944)) (emphasis in original); see also 


Lindstrom v. California Coastal Comm’n, 40 Cal. App. 5th 73, 94 n.20 (2019). Further, agencies 


may be entitled to deference where they have adopted rules in a quasi-legislative fashion or 


otherwise in accordance with the Administrative Procedure Act. Yamaha Corp. of Am., 19 Cal. 4th 


at 13. And courts may provide more weight where there is “evidence that the agency ‘has 


consistently maintained the interpretation in question, especially if [it] is long-standing’ . . . .” Id. 


(citation omitted). 


 Here, the Commission has not engaged in any form of quasi-legislative or other informal 


rulemaking to establish its new interpretation of Section 30603(a)(4). Rather, it initially announced 


its position in the form of an email to the County, see AR002553, and then in its staff report, see 


AR00016. Nor is the position longstanding—indeed, the Commission staff reversed its position 


over the course of a single week. See AR02553–54. Under the “fundamentally situational” analysis 


of whether the Commission should be entitled to deference, Yamaha Corp., 19 Cal. 4th at 12, this 


Court should find that the Commission’s interpretation of Section 30603(a)(4) is entitled to little, 


if any, deference. 


 Regardless, the strongest evidence available of the Commission’s actual reasoned 


understanding of Section 30603(a)(4) comes from the Monterey County LCP itself. As outlined 


above, the Coastal Implementation Plan states that “[u]ses listed as principal uses are not 


appealable to the Coastal Commission,” while “[a]ny approved project involving development that 
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is permitted in the underlying zone as a conditional use” is appealable. Monterey County CIP 


§ 20.86.080(A)(3), AR001077 (emphasis added). The Commission itself reviewed and certified 


these LCP provisions as consistent with the Coastal Act as part of its statutorily-defined obligations. 


See Pub. Res. Code § 30512. That the Commission certified, as consistent with the Coastal Act, 


provisions containing the unambiguously plural “principal uses” as “not appealable” clearly shows 


that the Commission did not believe that Section 30603(a)(4) limited all coastal zones to a single 


conditional use. The Adamskis are unaware—nor has the Commission cited to—any other instance 


in the last four decades where it has asserted this interpretation of Section 30603(a)(4).1 Where an 


agency abruptly changes its position after years of prior practice, “no deference is due the new 


interpretation.” Galster v. Woods, 173 Cal. App. 3d 529, 544 (1985). 


 As to the LCP provisions, the Commission should similarly be entitled to little or no 


deference. If the language “is clear and unambiguous [the court’s] inquiry ends.” Friends of Juana 


Briones House v. City of Palo Alto, 190 Cal. App. 4th 286, 303 (2010). The County’s CIP is 


unambiguous: principal permitted uses may not be appealed to the Commission. AR01069.  


 Because the Commission’s novel interpretation of Section 30603(a)(4) does not deserve 


deference, and because the LCP unambiguously excludes principal permitted uses from appeals to 


the Commission, this Court should reverse the Commission’s actions reviewing the Adamskis’ 


county-approved permits. 


II. Special Condition 1 Is Inconsistent With the LUP 


 The Commission argues that it merely “paraphrased incorrectly” the Carmel Area Land Use 


Plan (LUP) when it used the conjunctive “and” repeatedly in its July 2020 staff report, and that the 


Commission instead “clearly applied” the LUP as written (and certified). Opposition at 23. That is 


incorrect. The Commission’s reasoning, both in the adopted staff report and its opposition brief, 


/// 


 
1 As noted above, the theory appears to have developed between March 12, 2019, when the 
Commission staff stated that it could not appeal principally permitted uses, AR002554, and March 
19, 2019, when the Commission reversed course under the theory that “for the purposes of Coastal 
Act Section 30603(a)(4), there is more than one principally permitted use . . . and the proposed 
development in question . . . [is] appealable to the Commission.” AR002553. 


JA112







1 


2 


3 


4 


5 


6 


7 


8 


9 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


25 


26 


27 


28 


 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
  


 


Reply in Support of Pet’n for Writ of Admin. Mand. 
No. 20CV002395 12 
 
 
 


demonstrate its position that the LUP requires the avoidance of all impacts to archeological 


resources. 


 In the adopted staff report, the Commission interpreted the LCP to require that proposed 


projects “ensure avoidance” of cultural resources. AR001085 (emphasis in original). Because the 


Adamskis were unable to show “with 100% certainty what type of archeological and tribal cultural 


resources may be found in the soils of these sites,” the Commission concluded that the LCP 


“directed” the Commission to “prohibit excavation and grading” entirely. Id. The only reason that 


the Commission allowed any development is because outright “denial could engender 


constitutional takings questions.” AR001086. Thus, the Commission believed that the LCP requires 


the avoidance of all impacts to archaeological resources, and that the agency was only prevented 


from carrying out that interpretation because of potential takings issues.  


 The Commission’s brief reflects the same impossible standard, arguing that the special 


condition is necessary because the Adamskis were unable to “rule out the possibility” of “intact 


archeological deposits” on the properties. Opposition at 24–25. If dispositive evidence ruling out 


the possibility of intact archeological deposits is required before development may occur, then the 


only permissible development will necessarily be that which can avoid all impacts to cultural 


resources. But that is not what the LUP requires.  


 As the County correctly stated, the LUP only requires development to minimize the impacts 


to cultural resources, not avoid them altogether. AR001173; AR001241. Applying the plain 


language of the LUP and “[g]iven that all three archaeological experts found no substantial 


evidence to support a fair argument that cultural resources exist on the parcel,” the County found 


that “minimizing potential impacts is reasonable while avoidance is not feasible.” AR001173; 


AR001241. The Commission’s interpretation, however, adds additional requirements to the LUP, 


requiring applicants to “ensure avoidance” of all cultural resources, even if that means preventing 


any development. AR001085–86. The correct avenue for such a substantial revision to the LUP is 


through amendment and certification, not on appeal from a County approval of a permit. See 


Schneider v. California Coastal Comm’n, 140 Cal. App. 4th 1339, 1348 (2006). By imposing these 


/// 


JA113







1 


2 


3 


4 


5 


6 


7 


8 


9 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


25 


26 


27 


28 


 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
  


 


Reply in Support of Pet’n for Writ of Admin. Mand. 
No. 20CV002395 13 
 
 
 


additional requirements during a permit appeal, the Commission failed to act in the manner required 


by law, abused its discretion, or acted without, or in excess of, its jurisdiction. See id.  


III. The Commission Lacked Substantial Evidence to Support Its Findings 


 Under the Carmel Area Land Use Plan, land uses are compatible if they “incorporate all site 


planning and design features necessary to minimize or avoid impacts to archaeological resources.” 


AR00906. But under the general policies, the LUP elaborates, holding that “project design shall be 


required which avoids or substantially minimizes impacts to such cultural sites.” Id. (emphasis 


added). Further, this is required “[w]hen developments are proposed for parcels where 


archaeological or other cultural sites are located . . . .” Id. (emphasis added). In other words, for 


the LUP requirement to apply, the development must be taking place on a cultural site, which is 


property upon which “archeological or other cultural sites are located.” Id. Accordingly, to impose 


the conditions of the LUP, the Commission must have substantial evidence that supports a finding 


that the development is taking place on such a cultural site. Substantial evidence must be of 


“ponderable legal significance.” Kuhn v. Dep’t of Gen. Servs., 22 Cal. App. 4th 1627, 1633 (1994). 


This requires that it is “reasonable . . ., credible, and of solid value . . . .” Id. But “mere speculation 


or conjecture cannot support a finding . . . .” Id.  


 The Commission misquotes the Adamskis by asserting that they have “unequivocally 


declared ‘no resources exist’” in their brief. Opposition at 26 (quotation marks in original). The 


Adamskis have not (and, of course, could not) claim definitively that “no resources exist” anywhere 


on their properties. Rather, they contend, as the County found, that there is “no substantial evidence 


to support a fair argument that cultural resources exist on the parcel . . . .” AR001173; AR001241. 


The LUP requires that a project design “avoids or substantially minimizes impacts” for 


development on “parcels where archaeological or other cultural sites are located.” AR00906 


(emphasis added). Therefore, under the LUP, the record must contain substantial evidence that 


archeological or other cultural sites are located on the Adamskis’ property. But all evidence 


presented to the Commission (including a total of 15 archeological surveys of the three properties) 


instead detracted from any such findings. Without any substantial, credible evidence that resources 


existed on the Adamskis’ properties, the Commission was left with little more than speculation 


JA114







1 


2 


3 


4 


5 


6 


7 


8 


9 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


25 


26 


27 


28 


 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
  


 


Reply in Support of Pet’n for Writ of Admin. Mand. 
No. 20CV002395 14 
 
 
 


based on the location of the properties and a purported fallibility of archeological surveys and the 


related technology.  


 The Commission’s brief confirms that the Commission required an impossible standard of 


disproof, whereby only conclusive evidence of the nonexistence of archeological resources on the 


property could be considered sufficient to prevent the imposition of a special condition. Opposition 


at 24. While the Adamskis were unable to meet this impossible standard, they got as close as one 


can get. They submitted 15 archeological surveys covering the three properties, conducted by four 


different archeologists. AR00646. These archeologists conducted 26 total borings, including 14 


geo-probe borings, and used ground penetrating radar to survey the areas. Id. After the Commission 


staff published its report speculating on the limits of the experts’ methods, the Adamskis submitted 


additional evidence addressing the staff’s concerns. AR00647–48. The Commission, however, 


dismisses this extensive evidence as “not dispositive.” Opposition at 24–25.  


 The Commission points to no credible, non-speculative evidence as to the actual existence 


of archeological resources on the subject properties sufficient to trigger mitigation measures under 


the LUP. In its brief, the Commission casually dismisses the Adamskis’ characterization of the 


agency’s evidence as “pertain[ing] to surrounding properties.” Opposition at 25. But the 


Commission’s summary of the evidence supporting its decision speaks for itself: “the Sites being 


located . . . within a block of the boundaries of two additional known cultural sites;” “nine 


previously recorded prehistoric sites located within less than one kilometer;” and “Native American 


bones dug-up . . . just one block from the Sites.” Id. Again, this may be evidence that resources 


have been found in the area (on other properties), but none of it establishes that resources exist on 


the Adamskis’ properties.  


 The Commission also lists additional evidence that is irrelevant to that question. Opposition 


at 25. While the Commission may appreciate “local and state officials supporting the Commission’s 


recommendation that the basements be eliminated,” id., it is not relevant to whether the Adamskis’ 


properties are subject to mitigation measures under the LUP. Nor is the view of the OCEN tribal 


community that “basements [are] unwarranted” in new development. Id. Nor are letters and 


testimony by members of the community. Id. Furthermore, the Commission only points to those  
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opposed to the proposed projects, and dismisses evidence like the letter sent by the Esselen Nation 


Tribal Chair in support. AR00804. 


 While the Commission may have discretion to adopt measures designed to mitigate all 


significant impacts of a particular project, Opposition at 26 (quoting Ocean Harbor House 


Homeowners Ass’n v. California Coastal Comm’n, 163 Cal. App. 4th 215, 242 (2008)), such 


discretion is not unlimited. The Commission is required to consider all evidence before it, including 


evidence that “fairly detracts from the evidence supporting the agency’s decision.” California 


Youth Auth. v. State Pers. Bd., 104 Cal. App. 4th 575, 579 (2002). But here, the Commission 


ignored the evidence presented by the Adamskis and relied on speculation instead. The 


Commission’s decision to impose Special Condition 1 lacked substantial evidence and should be 


reversed.  


IV. This Commission Imposed an Unconstitutional Condition 


A. The Adamskis are not foreclosed from bringing their takings claim.  


 The Commission incorrectly argues that this Court is foreclosed from adjudicating the 


Adamskis’ taking claim because they failed to exhaust administrative remedies. Opposition at 27–


28. The purpose of the exhaustion doctrine “is to provide the public agency with an ‘opportunity to 


receive and respond to articulated factual issues and legal theories before its actions are subjected 


to judicial review.’” Mani Bros. Real Estate Grp. v. City of Los Angeles, 153 Cal. App. 4th 1385, 


1396 (2007) (citations omitted). That purpose was satisfied here. 


 Looking at the record before the Commission, the agency “was alerted to the fact that” its 


decision to impose Special Conditions 1 and 7, like all its permitting decisions, needed to conform 


with the Takings Clause and with Supreme Court precedent. E. Peninsula Educ. Council, Inc. v. 


Palos Verdes Peninsula Unified Sch. Dist., 210 Cal. App. 3d 155, 176 (1989), modified (May 23, 


1989) (citation omitted). Indeed, the appeal itself addresses takings issues. AR00192. The staff 


report also addressed potential takings issues, noting that “denial could engender constitutional 


takings questions.” AR001086. This is sufficient to satisfy the exhaustion requirement because the 


Adamskis can “litigate any issue raised before the agency by anyone.” Woodward Park 
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Homeowners Ass’n, Inc. v. City of Fresno, 150 Cal. App. 4th 683, 711 (2007), as modified on denial 


of reh’g (May 11, 2007). 


 Furthermore, the Coastal Act itself explicitly prohibits the Commission from “exercis[ing] 


their power to grant or deny a permit in a manner which will take or damage private property for 


public use, without the payment of just compensation therefor.” Pub. Res. Code § 30010. Thus, 


takings issues are always before the Commission because the Coastal Act requires it. E. Peninsula 


Educ. Council, Inc., 210 Cal. App. 3d at 176–77 (holding that Plaintiffs exhausted administrative 


remedies because, among other things, the “school board was well aware of the specific statutes 


and Guidelines applicable to its decision” (citing Citizens Ass’n for Sensible Dev. of Bishop Area 


v. Cty. of Inyo, 172 Cal. App. 3d 151, 162–63 (1985))). Indeed, the staff report itself looked at 


whether the imposition of Special Condition 1 would constitute a taking and concluded that it would 


not. AR001086. Thus, the Adamskis’ takings claims were before the Commission and are properly 


before this Court.  


B. Special Conditions 1 and 7 are unconstitutional conditions  


 Special Conditions 1 and 7 operate together to exact a property interest from the Adamskis 


by requiring them to record restrictive covenants against their property. See S. Cal. Edison Co. v. 


Bourgerie, 9 Cal. 3d 169, 172 (1973). Any such exaction must bear an “essential nexus” and “rough 


proportionality” to some impact of the Adamskis’ use of their property. Koontz v. St. Johns River 


Water Management Dist., 570 U.S. 595, 599 (2013). Because recordation of a restriction against 


future use of land is unrelated to any impact from a restriction on its current use, Special Conditions 


1 and 7 fail this test. 


 The Commission admits that Special Conditions 1 and 7 serve to “put subsequent 


purchasers on notice of and bind them to the permit’s conditions.” Opposition at 29. That is a 


restrictive covenant because it “run[s] with the land, and thus bind[s] successive owners . . . . ” 


Nahrstedt v. Lakeside Vill. Condo. Ass’n, 8 Cal. 4th 361, 375 (1994). And restrictive covenants are 


property interests in California. S. Cal. Edison Co., 9 Cal. 3d and 172. Thus the special conditions 


exact a property interest from the Adamskis.  
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 That the County also intended to require recordation of a deed restriction against the 


properties is irrelevant. See Opposition at 29–30. This Court is tasked with reviewing the conditions 


imposed against the properties by the Commission, which exact property interests in the form of 


deed restrictions. Because any such exaction must mitigate some impact of the proposed 


development, and because a future restriction on basements, grading, and ground disturbance is 


unrelated to the development of the property in a fashion that is already prohibited from those same 


impacts, the restriction is in violation of Nollan and Dolan. Accordingly, this Court should reverse 


the Commission’s imposition of Special Conditions 1 and 7. 


CONCLUSION 


 For the foregoing reasons, as well as those contained in the Petitioners’ Opening Brief, this 


Court should reverse the action of the Commission and reinstate the Adamskis’ County-approved 


permits. 


 DATED: November 12, 2021. 


Respectfully submitted, 
 
JEFFREY W. McCOY 
JEREMY TALCOTT 
 
 
By   s/ Jeremy Talcott   
      JEREMY TALCOTT 
 
Attorneys for Petitioners 
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!+---------------------' 


This petition for writ of mandate filed by petitioners Cluis Adamski, Courtney Adamski, 


Emerson Development Group, Inc., Valley Point, LLC, and Pietro Family Investments, LP 


(collectively "Petitioners") arises out of respondent California Coastal Commission's (the 


"Coastal Commission" or "Commission") assumption of appellate jurisdiction over Petitioners' 


county-approved building pennits and its imposition of conditions on those permits that would, 


among other things, prevent them from constructing subsurface basements on their property. 


The petition came on for hearing before the Comt on November 29, 2021. The matter 


having been submitted, the Court now orders as follows: 


I. Factual and Procedural Background 


Around 2015, petitioners Chris and Courtney Adamski (the "Adamskis") executed a 


Memorandum of Understanding ("MOU") with petitioner Pietro Family Investments, LP. The 


MOU created a joint venture in which Pietro Family Investments purchased 26324 Valley View 


Avenue, Carmel-by-the-Sea, Califomia 93923. That property included a single-family residence 


and three additional attached lots that were undeveloped. The other three lots are 26346 Valley 


View Avenue, 26307 Isabella Avenue, and 26338 Valley View Avenue (collectively the "Project 


Sites" or "Sites"). The lot at 26346 Valley View Avenue was subsequently transfened to and 
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1 purchased by the Adamskis, who intended to develop the property to become a family home for 


2 themselves and their four daughters; the lot at 26338 Valley View Avenue is to be developed and 


3 become a retirement home for Mike Pietro; and the final property at 26307 Isabella Avenue is to 


4 be developed as a joint venture and sold. 


5 The Project Sites are located in the Carmel Point neighborhood of unincorporated 


6 Monterey County, an area of high archaeological sensitivity and significance. Specifically, the 


7 Sites are all located within an area designated by the Monterey County Local Coastal Plan 


8 ("County LCP") as Sensitive Archaeological Resource Area CA-MNT-17; it is also located 


9 within a block of the boundaries of two additional known cultural sites. (AR 1084, 1095, 4362; 


10 CAR1 2710, 4226, 42872.) CA-MNT-17 is an expansive shell midden and habitation area dating 


11 back over 9,000 years. It encompasses a large swath of Ca1mel Point and contains both 


12 prehistoric materials and human remains associated with the Costanoan (Ohlone) tribal group. 


13 (AR 197-198, 1095; CAR2710-1 l, 4226, 4287.) The Sites are governed by the Carmel Area 


14 Land Use Plan ("Carmel LUP") and the implementing regulations contained in Part 4 of the 


15 Monterey County Coastal Implementation Plan titled "Regulations for Development in the 


16 Cannel Area Land Use Plan" ("Cannel CIP"). The Project Sites are also governed by the broader 


17 County LCP, (AR 1096-1097.) 


18 The Caimel LUP describes the Carmel area shoreline as "one of the densest remaining 


19 concentrations of shellfish gathering activities in central California" and notes that the 


20 archaeological deposits in the area "have been identified as a highly significant and sensitive 


21 resource. '' (AR 906, [Cann el LUP 2.8 .1].) Nine previously recorded prehisto1ic sites are located 


22 within less than one kilometer (0.6 miles) of the Sites. (AR 1094, 4370-71; CAR 2709-2011, 


23 4226- 4228.) Further, in July 2019, Native American bones were dug up at a residential 


24 construction site just one block from the Project Sites. (AR 3474-3486, 4375, 4370-4371.) 


25 On December 5, 2018, Petitioners applied to the County of Monterey (the "County") for 


26 development permits to build single-family residences on each of the three Sites (the "Permits" 


27 


28 1 In addition to an administrative record, the parties lodged a confidential administrative record ("CAR") containing 
confidential cultural resource and preliminary archaeological assessment information that is not to be released to the 
public. 
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or "Projects"). Each home proposed a significant above ground footprint as well as a large, 


subsurface basement which would require excavation and grading up to 14 feet below existing 


grade. The proposed homes were configured as follows: 


• 26307 Isabella Avenue - a 3,397 square foot home with a 437-square foot attached 
garage, 1,366 square-foot basement and 620 cubic yards of grading. Total square footage 
- 5,200; 


• 26338 Valley View Avenue- a 2,285 square foot home with a 450-square foot attached 
garage, 1,687 square-foot basement and 830 cubic yards of grading. Total square footage 
-4,422; and 


• 26346 Valley View Avenue- a 3,028 square foot home with a 440-square foot attached 
garage, 2,413 square-foot basement and 1,255 cubic yards of grading. Total square 
footage- 5,881. 


(AR 1095-1096, 2922, 3001, 4360-4363.) 


In accordance with Carmel LUP and CIP policies requiring that impacts to archaeological 


resources be minimized (AR906-907, 1017-1019), Petitioners had three archaeological 


consulting firms prepare surveys of the Sites. (CAR 2701-2743 [Albion 2016]; 4223-4260 


[Breschini 2017]; 4279-4300 [Morley 2018].) The reports generally concluded that even though 


the surveys found no artifacts of significance, they could not rule out the possibility that intact 


archeological deposits (including burial-related resources) could be found at the Sites given the 


area the Sites are located in and the fact artifacts had been found on other nearby sites. (CAR 


2728, 4229, 4295-96.) This was particularly the case given the "considerable depth" (i.e. up to I 


feet) of excavation needed for the proposed basements. (See CAR 2728, 4229, 4295-96.) 


Accordingly, different reports recommended different protection measures for the projects 


including archaeological monitoiing during excavation. 


On December 5, 2018, the Monterey County Planning Commission approved conditional 


pem1its for each project including the basements by a vote of 5-3. (AR 15, 1427-1576.) Two 


public interest organizations appealed the approvals to the County Board of Supervisors arguing 


the projects were inconsistent with the County LCP. (AR 1579-1594.) On April 23, 2019, by a 


vote of 3-2, the Board denied the appeals. (AR 1161-1187; l 225-1256.) Both the Planning 
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1 Commission and the Board found the projects appealable to the Commission. (AR 1436~1437, 


2 1487-1488, 1536-1537 and AR 1186, 1255, respectively.) 


3 On June 6, 2019, one of the public interest organizations, Save Ca1mel Point Cultw-al 


4 Resources ("SCP"), filed appeals with the Coastal Commission contending the County-approved 


5 permits were not consistent with the County LCP provisions relating to the protection of 


6 archaeological resources. (AR 3361-3420.) Subsequently, Petitioners commissioned a fourth 


7 archaeological study using ground penetrating radar ("GPR'') to detect subsurface anomalies at 


8 depths ranging from 1.5-3.2 meters (5-10.5 feet). No cultural resources were encountered in the 


9 seven anomalies studied. (AR 3619- 3628.) 


10 On November 13, 2019, the Coastal Commission found it had appellate jurisdiction over 


11 the Permits and that the County's approvals raised a substantial issue of confonnity with the 


12 County LCP policies. (AR 1-208.) Specifically, the Commission found the projects raised issues 


13 with respect to core LCP archaeological resource protection policies, including those that require 


14 proposed development to use siting and design measures that avoid or minimize impacts to 


15 archaeological resources. (AR 4.) The record for the substantial issue hearing included hundreds 


16 of pages of documents from the County, the appellants, Petitioners, and letters from local tribal 


17 leaders and the public. The Commission also received detailed presentations from staff, 


18 Petitioners, and appellant SCP (AR 4357-4428); it also received public comments from 


19 neighbors, local tribal leaders, County and State officials and others (AR 794-842). 


20 On July 9, 2020, the Commission reviewed the Projects de novo. (AR 1083-1159.) After 


21 deliberations, the Commission voted 10-1 to approve the Permits with conditions. These 


22 conditions included Special Condition l which prohibited basements and limited ground 


23 disturbance and grading of the properties, and Special Condition 7 which required that all special 


24 conditions be recorded. (AR 27-29, 831-841.) 


25 On September 8, 2020, Petitioners filed a petition for writ of mandate seeking to set aside 


26 the Coastal Commission's decision. 


27 II. Administrative Record 


28 The administrative record was admitted into evidence. 
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III. Merits of the Petition 


2 Petitioners allege the Coastal Commission lacked appellate jurisdiction over the Permits, 


3 imposed a condition that was inconsistent with the LCP when it approved Special Condition 1, 


4 concluded without substantial evidence that the Permits were inconsistent with the County LCP, 


S and engaged in an unconstitutional taking when it imposed Special Conditions 1 and 7. 


6 The Court will first address the issue of the Commission's appellate jurisdiction over the 


7 Pe1mits as this is a threshold issue. 


8 A. Appellate Jurisdiction by the Coastal Commission 


9 By way of background, the Coastal Act provides a "comprehensive scheme to govern 


10 land use planning for the entire coastal zone of California." (Yostv. T7wmas (1984) 36 Cal.3d 


11 561, 565; Pacific Palisades Bowl Mobile Estates, LLC v. City of Los Angeles (2012) 55 Cal.4th 


12 783, 793.) The Act serves to "[p Jrotect, maintain, and, where feasible, enhance and restore the 


13 overall quality of the coastal zone environment and its natural and artificial resources." (Pub. 


14 Resources Code, § 30001.5, subd. (a).) It also contains policies governing development in the 


1 S coastal zone. (Pub. Resomces Code, §§ 30200-302655.) New development within the coastal 


16 zone generally requires a coastal development permit ("CDP"). (Pub. Resources Code, § 30600, 


17 subd. (a).) 


18 Local governments and the Coastal Commission share planning of coastal development. 


19 The Coastal Act requires local governments to prepare local coastal plans ("LCPs") for 


20 development within their jurisdictions' coastal zones. (Pub. Resources Code, § 30500.) An LCP 


21 includes a land use plan, which functions as the general plan for property in the coastal zone, and 


22 an implementation plan, which includes the zoning provisions and maps, and other implementing 


23 actions. (Pub. Resources Code,§§ 30108.4, 30108.5, 30108.6.) The Coastal Commission review 


24 a local government's LCP to ensure it confonns to the Coastal Act's statewide standards. (City o 


25 Chula Vista v. Superior Court (1982) 133 Cal.App.3d 472, 488.) Once the Commission certifies 


26 an LCP, the Act delegates pe1mitting authority to the local government. (Pub. Resources Code, 


27 §§ 30512, subd. (c), 30513, 30519.) However, "[t]hat does not mean that, once the LCP is 


28 certified, it becomes a matter of local law." (Charles A. Pratt Constr. Co. v. Cal{fornia Coastal 
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1 Com. (2008) 162 Cal.App.4th 1068, 1076.) "The [local agency's] actions in implementing the 


2 LCP, as well as any coastal development permit issued.by the [agency], are still subject to 


3 Commission review." (Ibid., citing Pub. Resources Code, § 30513, 30603.) 


4 The Coastal Commission considers appeals from certain local pe1mit decisions. (Pub. 


5 Resources Code, § 30603, subd. (a).) However, the Coastal Act limits the grounds for an appeal 


6 to allegations that the development does not conform to the LCP or the Coastal Act's public 


7 access provisions. (Pub. Resources Code,§ 30603, subd. (b).) If the Coastal Commission 


8 detem1ines that the appeal raises a substantial issue, the local government's permit is vacated, 


9 and the Commission considers the application de novo. (Kaczorowski v. Mendocino County Bd. 


10 of Supervisors (2001) 88 Cal.App.4th 564,569; Pub. Resources Code,§§ 30621, subd. (a), 


11 30625, subd. (b)(l); Cal. Code Regs., tit. 14, § 13115, subds. (a), (b).) The Coastal Commission 


12 has the ultimate authority to ensure that the proposed development complies with the LCP and 


13 the policies embodied in the Coastal Act. (Charles A. Pratt Constr. Co. v. California Coastal 


14 Com. (2008) 162 Cal.App.4th 1068, 1075.) 


15 Sumnu11·11 of Parties' Argume11ts 


16 Here, the pa1ties dispute whether the Coastal Commission properly asserted appellate 


17 jurisdiction over the appeals of the Pe1mits the County granted Petitioners. Central to this issue is 


18 the interpretation of Public Resources Code section 30603 ("Section 30603"), which provides 


19 that "[ a ]fter certification of its local coastal program, an action taken by a local government on a 


20 coastal development pem1it application may be appealed to the commission" for certain types of 


21 developments, including "[ a]ny development approved by a coastal county that is not desig11atetl 


22 as tlte principal permitted use under the zoning ordinance or zoning district map approved[.]" 


23 (Pub. Resources Code, § 30603, subd. (a)(4), emphasis added.) 


24 Petitioners assert the Commission lacked jurisdiction over the appeal of their Penni ts 


25 because the CDPs they obtained were for a principal permitted use under the zoning regulations 


26 of the County LCP. Specifically, they argue the Project Sites fall within the medium density 


27 residential ("MDR") district of the coastal zone and within the MDR District, Monterey County 


28 Coastal Implementation Plan § 20.12.040(A) provides that the "first single family dwelling per 
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1 legal lot ofrecord" is a principal permitted use. Petitioners states that each of the Projects is the 


2 first single family dwelling for the lot at issue. Thus, they conclude the CDPs are for a principal 


3 permitted use and are not subject to the Commission ' s appellate jurisdiction. 


4 The Commission, on the other hand, asserts that the proposed developments did not 


5 constitute the principal permitted use. First, the Commission contends that the development of 


6 the first single-family dwelling on each of the Sites was not "the principal pennitted use" as 


7 contemplated by Section 30603 because there are multiple principal pennitted uses in the MOR 


8 districts. Because there is no one principal permitted use for these areas, the Commission 


9 concludes it has appellate jurisdiction over any of the principal permitted uses as these uses 


10 merely constitute "a" principal permitted use. Second, the Commission argues the proposed 


11 development was a conditional use appealable to the Commission; thus, it did not constitute the 


12 principal permitted use. 


13 Analvsis 


14 In petitions for writ of administrative mandate under Code of Civil Procedure section 


15 I 094.5, a court's inquiry '"shall extend to the questions whether the respondent has proceeded . 


16 without, or in excess of, jurisdiction; whether there was a fair trial; and whether there was any 


17 prejudicial abuse of discretion." (Code Civ. Proc., § l 094.5, subd. (b).) "Abuse of discretion is 


18 established if the respondent has not proceeded in the manner required by law, the order or 


19 decision is not supported by the findings, or the findings are not supported by the evidence." 


20 (Ibid.) However, ''[i]f a question of law is presented, [courts] undertake a de novo review." 


21 (Hoag Mem 'l Hosp. Presbyterian v. Kent (2019) 36 Cal.App.5th 413, 421 .) Here, the question 


22 presented is one of law; thus, the Court will review this issue de novo. 


23 Before evaluating the merits of the above arguments, the Court will outline the legal 


24 framework that serves as the backdrop for this dispute. The LCP at issue here is the County LCP 


25 which was certified by the Coastal Commission in April 1983. (AR 844.) The County LCP 


26 includes both land use plans ("LUPs") and implementation plans ("lPs") that distill the Coastal 


27 Act policies at the local level. The County LCP includes four LUPs, each of which govern one o 


28 the four areas of the coastal zone in the County- the Big Sur Coast, Cann el Area, Del Monte 
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1 Forest, and North County Coastal area. Each LUP has a corresponding IP. Additionally, the 


2 County LCP includes the broader Monterey County Coastal Implementation Plan ("County 


3 CIP") which is codified in Title 20 of the Monterey County Code. Among other things, the 


4 County CIP sets forth the general zoning regulations applicable to the coastal zone including the 


5 principal pemiitted uses for each zone. (AR 1069-1070, 1095.) Ofrelevance to the matter at hand 


6 are County CIP Section 20.12.040 which governs the principal pem1itted uses for the MOR zone; 


7 the Carmel Area LUP ("Carmel LUP"); and the implementing regulations for the Carmel LUP 


8 whlch are contained in Part 4 of the County CIP and are titled "Regulations for Development in 


9 the Carmel Area Land Use Plan" ("Carmel CIP"). 


10 The Coastal Commission first asse11s it has appellate jurisdiction over the pennit appeals 


11 because Section 30603 authorizes juiisdiction over "[a]ny development approved by a coastal 


12 county that is not designated as the principal permitted use under the zoning ordinance or 


13 zoning district map approved[.]" (Pub. Resources Code,§ 30603, subd. (a)(4), emphasis added.) 


14 The Commission places special emphasis on the Legislature's use of the definite article "the" 


15 rather than the indefinite article "a" in the statute. Specifically, the Commission contends that 


16 whlle the definite article "the" refers to "something that exists only one at a time," the indefinite 


17 aiiicle "a" refers to one out of a potentially unlimited number. (Opp. at pp. 15-16, citing Pineda 


18 v. Bank Qf America (2010) 50 Cal.4th 1389, 1396-97; CD Investment Co. v. California Ins. 


19 Guarantee Assn. (2000) 84 Cal.App.4th 1410, 1421.) Thus, it concludes that under Section 


20 30603, a development is exempt from its appellate juiisdiction only if the zoning ordinance 


21 provides for one principal permitted use and the development falls within the one use that has 


22 been designated. Here, the Commission points out that County CIP Section 20.12.040 sets forth 


23 numerous principal uses allowed in the MOR areas. These uses include "[t]he first single family 


24 dwelling per legal lot of record" - the use claimed by Petitioners in this matter- along with 17 


25 other uses such as ce1tain types of guesthouses, temporary residences, and small family day care 


26 homes among others. As such, the Commission contends that though the first single family 


27 dwelling per legal lot of record is a principal permitted use under the County zoning ordinance, i 
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is not the principal permitted use under the ordinance because other uses have been designated. 


2 (AR 1069-70.) 


3 The Court acknowledges there is a surface level appeal to the Commission's argument. It 


4 is true that courts have indicated that when interpreting a statute, it is important to note the 


5 Legislature's grammatical choice of "the" or "a." For example, the California Supreme Court has 


6 stated that "[u]se of the indefinite articles 'a' or 'an' signals a general reference, while use of the 


7 definite article 'the' (or 'these' in the instance of plural nouns) refers to a specific person, place, 


8 or thing." (Pineda v. Banko/ Am., NA. (2010) 50 Cal.4th 1389, 1396.) Similarly, some courts of 


9 appeal have observed that while "the" refers to something that exists only one at a time and is a 


10 word oflimitation, "a" or "any" means "one or some of whatever kind" and is an indefinite or 


I I generalizing force. (See, e.g., CD Inv. Co. v. California Ins. Guarantee Assn. (2000) 84 


12 Cal.App.4th 1410, 1421, citing Black's Law Diet. (6th ed. 1990) p. 1477, col. 2.) 


13 With all of this said, the Court is not completely persuaded this distinction between 


14 Section 30603 's use of "the" as opposed to "a" or "any" principal permitted use is dispositive of 


15 the issue of whether the Commission properly exercised its appellate jurisdiction. Though the 


I 6 distinction lends some support to the Commission's argument, the Court observes the 


17 Commission advanced no rational reason as to why, for appellate jurisdiction purposes, 


18 situations where there is only one principal permitted use should be treated differently from 


19 situations where two or more principal permitted uses are designated. In any event, the Court 


20 finds it is unnecessary to reach this question because it is persuaded there is merit to the 


21 Commission's second argument that appellate jurisdiction exists because development within 


22 750 feet of an archaeological resource is a conditional use and, thus, is not a principal permitted 


23 use. 


24 In looking to the County LCP which1 as stated, includes both the broader County CIP and 


25 the area-specific Carmel LUP and Cam1el CIP, the Court observes there is a distinction made in 


26 the County CIP between principal permitted uses and conditional uses. In the MDR zone, 


27 principal permitted uses are governed by County CIP Section 20.12.040 which is titled as 


28 follows: "PRINCIPAL USES ALLOWED, COASTALAD/lllNJSTRATIVE PERMIT 
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1 REQUIRED IN EACH CASE. (Chapter 20.76) UNLESS EXEMPT (Section 20.70.120)." (AR 


2 I 069, capitalization in original, emphasis added.) As for conditional uses, they are govemed by 


3 the immediately following County CIP Section 20.12.050 which is titled: "CONDITIONAL 


4 USES ALLOWED, COASTALDEVELOPMENTPERMIT REQUIRED IN EACH CASE. 


5 (Chapter 20.70) UNLESS EXEMPT (Section 20.70.120).'' (Ibid., capitalization in original, 


6 emphasis added.) Section 20.12.040 then goes on to specify 18 p1incipal uses allowed in MDR 


7 zones while Section 20.12.050 lists 27 conditional uses. (AR 1070-71.) Though differentiated by 


8 the "administrative" and "development" labels, both permits appear to be a type of "coastal 


9 development permit" as that term is used in Section 30603 as both are permits that must be 


10 applied for to undertake development in the coastal zone. (See Pub. Resources Code,§ 30600, 


11 subd. (a) ["[A]ny person ... wishing to perform or undertake any development in the coastal 


12 zone ... shall obtain a coastal development permit."].) 


13 With that ~aid, the County CIP does prescribe different processes by which these permits 


14 are obtained. While coastal administrative permits for principal pe1mitted uses are obtained 


15 pursuant to the process set forth in County CIP Chapter 20. 76, coastal development pe11nits for 


16 conditional uses are obtained pursuant to County CIP Chapter 20.70. With respect to coastal 


17 administrative permits, County CIP Chapter 20.76 states its purpose is to "provide a process 


18 whereby certain coastal development pennits can be considered at an administrative level" and 


19 to "expedite work flow, reduce the time needed to process and consider certain applications, 


20 dispense with public hearings on certain types of developments which are of a minor and non-


21 controversial nature, and decrease the impact in time, materials and cost in processing certain 


22 discretionary permits.'' (County ClP, § 20.76.010.) Public hearings on coastal administrative 


23 permits do not appear to be required unless the pennit is being denied. (See, e.g., Id. at§ 


24 20. 76.050(A) ["The Appropriate Authority in its consideration of a Coastal Administrative 


25 Permit may grant in whole or in part, deny, or modify said permit, provided, however, that no 


26 Coastal Administrative Permit may be denied without a public hearing."].) In contrast, for 


2 7 coastal development pe1mits, County ClP Chapter 20. 70 provides that " [ a] ll Coastal 


28 Development Permits require a public hearing pursuant to Chapter 20.84." (County CIP, § 
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1 20.70.0SO(A), emphasis added.) Chapter 20. 70 also reinforces the fact that coastal administrative 


2 permits for a "principal use" must be obtained through the separate process established in 


3 Chapter 20. 76. (County CIP, § 20. 70.025 ["Applications for development listed as a Principal 


4 Use Allowed Coastal Administrative Permit Required in Each Case in the respective category 


5 within the district shall be processed pursuant to the provisions of Chapter 20. 76 of this Title 


6 instead of the provisions of this Chapter."].) 


7 As a final indicator of the distinction between coastal administrative permits for principal 


8 permitted uses and coastal development permits for conditional uses, the County CIP provides 


9 that pennits for conditional use are appealable to the Coastal Commission while permits for 


10 principal uses are not. Specifically, County CIP Section 20.86.080 lists the types of coastal 


11 pe1mit applications that are appealable to the Commission including "[a]ny approved project 


12 involving development that is permitted in the underlying zone as a conditional use." (County 


13 CIP, § 20.86.080(3), emphasis added.) This provision also states that"[ u]ses listed as principal 


14 uses are not appealable to the Coastal Commission unless they fall within the above categories 


I 5 by location.2" (Ibid., emphasis added.) In this Court's view, such a provision makes sense given 


16 the more perfunctory nature of pennits for principal uses which are governed by the streamlined 


17 coastal administrative permit process. 


18 Taking these provisions together, it is apparent that principal pe1mitted uses are 


I 9 processed through the coastal administrative permit process, do not require a public hearing, and 


20 are not appealable to the Coastal Commission unless they occur in two locations for which 


21 Section 30603 states development would be appealable to the Commission. Conditional uses, on 


22 the other hand, are processed through the coastal development permit process, do require a public 


23 hearing, and are appealable to the Coastal Commission. 


24 


25 


26 


27 


28 


2 
The locations specified in this section are two of the locations enumerated in Section 30603 as places where 


development would be subject to the Coastal Commission's appellate jurisdiction. Specifically, these are approved 
projects "between the sea and the first through public road paralleling the sea or within 300 feet of the inland extent 
of any beach or of the mean high tide line of the sea where there is no beach, whichever is the greater distance," and 
approved projects "on tidelands, submerged lands, public trust lands, within l 00 feet of any wetland, estuary, stream 
or within 300 feet of the top of the seaward face of any coastal bluff." (County CIP, § 20.86.080(A)(l )-(2); Pub. 
Resources Code, § 30603, subd. (a)(l )-(2).) 
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I With that framework in mind, the Court turns to the pennits obtained by Petitioners in the 


2 present matter. Here, Petitioners obtained a coastal development permit and not a coastal 


3 administrative permit. Presumably, this was because Section 20.146.090 of the area-specific 


4 Carmel CIP provides that"[ d]evelopment proposed within 750 feet of a known archaeological 


5 resource ... shall be required to obtain a Coastal Development Pennit."3 (AR 1017, emphasis 


6 added.) The County's imposition of a requirement that a coastal development permit be obtained 


7 for developments within 750 feet of a known archaeological resource indicates that such 


8 developments are conditional uses and not principal permitted uses. As such, they are 


9 developments that are "not designated as the principal permitted use under the zoning ordinance ' 


10 and are subject to the Commission's appellate jurisdiction under Section 30603. 


11 This reading and understanding of the County LCP is reinforced by the reasoning set 


12 forth in DeCicco v. California Coastal Comm 'n (2011) 199 Cal.App.4th 94 7 which, ironically, is 


13 a case that Petitioners heavily rely on in their briefs. In DeCicco, petitioners owned four 


14 contiguous lots in Cayucos in San Luis Obispo County which were located in the coastal zone. 


15 (Id. at 949.) They applied to the county for a permit that would allow them to subdivide their 


16 parcels into five parcels and construct four townhouses and a motel. (Ibid.) Under the LCP for 


17 that area, the principal pe1mitted uses for the DeCicco property are residential multifamily and 


18 commercial retail. (ibid.) The townhouses qualified as residential multifamily and the motel 


19 qualified as commercial retail. (Ibid.) Following the county's approval of the permit application, 


20 the Coastal Commission determined it had appellate jurisdiction over the development because, 


21 though the permit involved principal permitted uses, the development also required approval for 


22 a subdivision which was not a principal permitted use. (Id. at 950.) 


23 The court of appeal agreed, reasoning that "[i]f all the DeCiccos needed for their project 


24 was a pe1mit to construct a principal permitted use, [the court] would agree the permit would not 


25 be appealable." (DeCicco, supra, 199 Cal.App.4th at 951.) But, the court observed "the 


26 DeCiccos' project require[d] more than a permit to construct a principal permitted use; it also 


27 


28 
3 Petitioners do not dispute the proposed development was located within 750 of known archaeological resources. 
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1 need[ ed] subdivision approval." (Ibid.) And "[a]lthough a subdivision may not be a use of land, 


2 it is quite clearly a 'development' within the meaning of the Coastal Act" as Section 30106 of 


3 the Act expressly defines ''development" to include "subdivision." (Ibid.) The court observed 


4 "Section 30603, subdivision (a)(4) gives the Commission appellate jurisdiction over any 


5 'development' that is not a principal permitted use." (Ibid.) Further, it stated the DeCiccos 


6 pointed to no language in Section 30603, subdivision (a)( 4) that exempted their subdivision of 


7 land from the Commission's appellate jurisdiction. (Ibid.) The court therefore upheld the Coastal 


8 Commission's jurisdiction. (Ibid.) 


9 So too here, to proceed with development of the Sites it appears that Petitioners needed 


10 more than just a permit to construct a principal permitted use. If such a permit were sufficient, 


11 Petitioners could have simply applied for a coasta1 administrative pe1mit under County CIP 


12 Section 20.12.040. Under the Cannel CIP though, Section 20.146.090 requires that 


13 "[ d]evelopment proposed within 750 feet of a known archaeological resource" must obtain a 


14 coastal development permit. (AR I 017.) Further, just as the DeCicco court observed that the 


15 Coastal Act defined "development" to include a "subdivision," Carmel CIP Section 


16 20.146.020(H)(9) defines "development" to include "any project within 750 feet of a known 


17 archaeological resource." (AR 970.) As such, if this Court were to follow the DeCicco court's 


18 reasoning where it was found that a subdivision was a development that did not constitute a 


19 principal permitted use, here, development within 7 50 feet of a known archaeological resource 


20 should also not constitute a principal permitted use. Lastly, as in DeCicco, Petitioners do not 


21 point to any language in Section 30603, subdivision (a)(4) that exempts development within 750 


22 feet of an archaeological resource from the Commission's appellate jurisdiction. As such, under 


23 DeCicco, it would appear the Commission's exercise of appellate jurisdiction over the Permits 


24 was proper. 


25 As for Petitioners' contentions to the contrary, they are not persuasive. Petitioners argue 


26 there is no provision in the Coastal Act or County LCP that override the categories of principal 


2 7 and conditional uses laid out in the County CIP. This assertion is flawed. The conclusion the 


28 Commission has appellate jurisdiction over the Permits does not require any overriding of the 


13 


JA132







1 categories of uses set forth in the County CIP. Rather, such a conclusion is entirely consistent 


2 with the County CIP which provides that the generally non-appealable principal pem1itted uses 


3 require a coastal administrative permit while the appealable conditional uses require a coastal 


4 development pe1mit. 


5 Further, even if there were any inconsistency between the broader, more general County 


6 CIP and the narrower, area-specific Carmel LUP and Carmel CIP, the latter should be given 


7 more heed. County CIP Section 20.02.060(D) provides that "[i]n the event of a conflict or 


8 inconsistency between this Title and any County land use regulation the tem1s of the regulations 


9 listed highest on the following ladder shall prevail: 1. Coastal Act, 2. Applicable Area Land Use 


10 Plan, 3. Regulations For Development (Parts 2 through 6 of the Coastal Implementation Plan), 4. 


11 Title 20 (Part 1 of the Coastal Implementation Plan), 5. Any other regulation in the County." 


12 Thus, the provisions of the Carmel LUP and Cannel CIP which provide that a project within 750 


13 feet of a known archaeological resource is a development requiring a coastal development perm.it 


14 would take precedence over the County CIP which is listed as the fourth rung in the above ladder 


15 of piiority. But, again, the Court discerns no conflict between the Carmel LUP, Carmel CIP and 


16 County CIP. The Carmel LUP and Carmel CIP state a development includes a project within 750 


17 feet of a known archaeological resource. That type of development is not listed in the County 


18 CIP's list of principal permitted uses for the MDR district. (See County CIP, § 20.12.050.) As 


19 such, it is not a designated principal pennitted use and the Commission may exercise appellate 


20 jurisdiction over such developments. 


21 Next, Petitioners assert that development within 750 feet of a known archaeological 


22 resource is not a conditional use because it is not one of the conditional uses listed in County CIP 


23 20.12.050. This is of no moment. Looking back again to DeCicco, the Cou1t observes that 


24 i1Tespective of any considerations as to whether a subdivision was listed in the zoning ordinance 


25 as a non-principal permitted use, the court of appeal seemingly found that appellate jurisdiction 


26 existed simply because a subdivision required additional approval notwithstanding the 


27 developments were for principal permitted uses. So too, here, development within 750 feet 


28 known archaeological resource requires an applicant to apply for a coastal development permit 
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1 and not just an administrative pennit for principal pe1mitted uses. Thus, the approvals of such 


2 development may be appealed . 


3 Lastly, Petitioners assert that if any development requiring a coastal development permit 


4 automatically transforms that development into a conditional use appealable to the Coastal 


5 Commission, there would effectively be no principal permitted uses within the coastal zones 


6 because the Commission's appellate jurisdiction under Section 30603 always involves a coastal 


7 development pennit. (Reply at p. 8, citing Pub. Resource Code, § 30603, subd. (a) ["[A]n action 


8 taken by a local government on a coastal development permit application may be appe~led to the 


9 · commission for only the following types of developments .... "] .) Petitioners' asse1tion is 


10 difficult to follow and is otheiwise flawed. Petitioners appear to understand the Commission's 


11 contention as suggesting that all coastal development permits are always appealable to the 


12 Commission when Section 30603 makes clear that only ce1tain catego1ies of those permits are 


13 appeal able. However, it is not apparent to the Comt the Commission has argued that. Nor has 


14 this Court concluded that all coastal development permits are always appealable to the 


15 Commission. Rather, only conditional use permits which the County LCP has also termed 


16 "coastal development permits" are appealable to Commission. (See County CIP, § 20.12.050; 


17 County CIP, § 20.86.080(3) [stating that "[a]ny approved project involving development that is 


18 pennitted in the underlying zone as a conditional use" is appealable to the Coastal 


19 Commission].) As foi: permits for principal permitted uses, which the County LCP has termed 


20 "coastal administrative permits4," these remain generally exempt from the Commission's 


21 appellate jurisdiction both under the tenns of the County CIP and pursuant to Section 30603 


22 which only allows for appellate jurisdiction over development that has not been designated as the 


23 


24 


25 


26 


27 


28 


4 
Once again, though labeled as "coastal administrative permits" in the County CIP, permits for principal permitted 


uses still appear to be a type of coastal development permit for purposes of Section 30603 's provision regarding 
"coastal development permit application[s]" that may be appealed to the Coastal Commission. Admittedly, some 
level of interpretative confusion could arise from the County's employment of the term "coastal development 
permit" to refer to conditional use permits when the Coastal Act more broadly uses that teml to refer to any permit 
relating to any development in the coastal zone. However, this Court is not persuaded this drafting choice by the 
framers of the County LCP suggests that all coastal development permits - including coastal administrative permits 
for principal pennitted uses - are subject to the Commission's appellate jurisdiction in contravention of Section 
30603. 
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principal permitted use. (See County CIP, § 20.86.080(3) ["Uses listed as principal uses are not 


2 appealable to the Coastal Commission unless they fall within the above categories by 


3 location."]; Pub. Resources Code, § 30603, subd. (a)(4).) 


4 Accordingly, the Court finds the Commission's exercise of appellate jurisdiction over 


5 Petitioners' County-approved permits was proper because the proposed development (i.e. 


6 development within 750 feet of an archaeological resource) was not designated as a principal 


7 pennitted use under the relevant zoning ordinance. 


8 B. Propriety of the Commission's Imposition of Special Condition 1 


9 Petitioners argue that, even if the Coastal Commission properly asserted appellate 


10 jurisdiction over the Permits, it acted in excess of its jurisdiction or failed to proceed in the 


11 manner required by law when it imposed Special Condition 1 which prohibited Petitioners from 


12 building basements on the Sites. Petitioners contend the imposition of this condition was 


13 inconsistent with and based on an inconect interpretation of the Carmel LUP. They also assert 


14 the Commission lacked substantial evidence to support the conclusion the Permits as approved 


15 by the County were inconsistent with the LCP. 


16 1. Special Condition l's Purported Inconsistency with LCP 


17 Petitioners point out that Carmel LUP Key Policy 2.8.2 states that Cam1el's 


18 archaeological resources "shall be maintained and protected for their scientific and cultural 


19 heritage values" and "[n]ew land uses ... should be considered compatible with this objective only 


20 where they incorporate all site planning and design features necessary to minimize or avoid 


21 impacts to archaeological resources." (Opening Brief at p. 18, citing AR 906.) In approving the 


22 Permits, the County found that "[g]iven that all three archaeological experts found no substantial 


23 evidence to support a fair argument that cultural resources exist on the parcel, minimizing 


24 potential impacts is reasonable while avoidance is not feasible." (Ibid., citing AR 1173, 1241.) 


25 As such, the County put in place mitigation measures to minimize the chance the homes would 


26 impact cultural resources. (Id. at p. 19, citing AR 1172, 1241.) After the Commission took up the 


27 appeal though, Petitioners ~rgue it ened by imposing an additional requirement not found in the 


28 Carmel LUP. (Id. at p. 18.) Specifically, Petitioners contend that though the Carmel LUP only 
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1 requires new developments to "minimize or avoid impacts to archaeological resources," the 


2 Commission incorrectly stated the LUP requires new developments to "minimize and avoid 


3 impacts to archaeological resources." (Ibid., citing AR 1098, emphasis added.) Petitioners assert 


4 it was only on this basis that the Comm.ission could require them to show "with 100% certainty 


5 what type of archeological and tribal cultural resources may be found in the soils of these sites" 


6 when this was not required under the Ca1mel LUP. (Id. at pp. 18-19, citing AR 1103.) Petitioners 


7 argue this difference between "and" and "or" is significant in the context of statutory 


8 interpretation. (Id. at p. 19, citing Eddie E., 234 Cal.App.4th at 328.) 


9 Petitioners' argument is not well-taken. The contention the Commission erroneously 


10 required developments to both minimize and avoid impacts to archaeological resources appears 


11 to be based on one line in the 29-page Commission Staff Report for the July 9, 2020 de nova 


12 hearing. In this line, the Commission misstates the language of Carmel LUP Key Policy 2. 8 .2 as 


13 stating that"[ a ]JI new developments/uses are required to incorporate all site planning and design 


14 features necessary to minimize and avoid impacts to archaeological resources (LUP Key Policy 


15 2.8.2)." (AR 1098, emphasis in original.) However, notwithstanding this incorrect recitation of 


16 the policy, the Commission's repo1i otherwise makes clear it is applying the "minimize or avoid ' 


17 standard that is found in the Carmel LUP. For example, the Commission Report states elsewhere 


18 that "the LCP directs that landforms and culturally sensitive areas involved be avoided if 


19 possible, and for impact to be minimized where avoidance is not possible." (AR 1103; AR 1084-


20 1086, emphasis added.) This clearly indicates the Commission understands the LCP standard as 


21 avoiding impacts to archeological resomces or minimizing them when avoidance is not possible. 


22 The Commission's analysis of this issue further confitms its application of the con-ect standard. 


23 Specifically, the Commission states the only way to fully avoid impacts would be to prohibit any 


24 grading and excavation which would require denial of the residential projects. (AR 1103.) 


25 However, because the Commission believed this course of action could engender a constitutional 


26 takings question, it concluded "the impacts in question need to be minimized to meet LCP 


27 requirements as much as possible." (!bid.) The fact the Commission ultimately approved the 


28 Permits, albeit with conditions, indicates the Commission understood the Key Policy did not 
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1 require complete avoidance of impacts to archaeological resources. Thus, the Court finds Special 


2 Condition 1 was not based on an incorrect reading of the LCP. 


3 2. Substantial Evidence to Support Special Condition 1 


4 Petitioners additionally contend there was no evidence of any archaeological resources on 


5 their properties. In this regard, they point out that three archeological experts and ground 


6 penetrating radar ("GPR") found no evidence of either cultural or archeological resources. 


7 (Opening Brief at p. 21, citing AR 821, 1173, 1241, 2701-43, 4178-4260, 4279-4300.) Despite 


8 this fact, Petitioners argue the Commission simply presupposed the potential existence of 


9 resources and "imposed an impossible standard of disproof' on Petitioners. (Ibid., citing AR 


10 1085 ["[I]t is not possible to say with 100% certainty what type of archeological and tribal 


11 cultural resources may be found in the soi ls of these sites."].) Petitioners contend the 


12 Commission also speculated that the radar would not be able to detect burial sites, but that 


13 speculation was rejected by an archeological expert at the hearing. (Ibid., citing AR 1100, 821.) 


14 Finally, Petitioners point out the Coastal Commissioners themselves acknowledged the lack of 


15 evidence for their decision with Commission Padilla summarizing the staff position as follows: 


16 "My understanding is that there isn't any evidence ofresources on the particular site that we 


17 know of. .. [but] the staff position is that there's no way to be 100% ce1tain that we wouldn't 


18 encounter or disrupt any as yet undiscovered resources." (Id. at p. 22, citing AR 833.) As such, 


19 Petitioners conclude the Commission's decision was based on pure speculation and lacked 


20 substantial evidence to support the finding that the Permits raised a raised a substantial issue as 


21 to archeological or cultural resources under the County LCP. 


22 The Court does not agree. "Substantial evidence is defined as enough relevant 


23 information and reasonable inferences from this information that a fair argument can be made to 


24 support a conclusion, even though other conclusions might also be reached." (Ctr. for Biological 


25 Diversity v. Cty. of San Bernardi:no (2010) 185 Cal.App.4th 866, 881, internal quotation marks 


26 omitted; see also California Youth Auth. v. State Pers. Ed. (2002) 104 Cal.App.4th 575, 584-85 


27 ["'Substantial evidence' is relevant evidence that a reasonable mind might accept as adequate to 


28 support a conclusion. Such evidence must be reasonable, credible, and of solid value."].) "In 
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1 detennining whether substantial evidence supports a finding, the court may not reconsider or 


2 reevaluate the evidence presented to the administrative agency. All conflicts in the evidence and 


3 any reasonable doubts must be resolved in favor of the agency's findings and decision." (Id. at 


4 881-82.) Put another way, the "[agency's] findings come before us 'with a strong presumption as 


5 to their correctness and regularity." (California Youth Auth., supra. 104 Cal.App.4th at 585.) 


6 "[Courts] do not substitute [their] own judgment if the [agency]'s decision is one which could 


7 have been made by reasonable people." (Ibid., internal quotation marks omitted.) In determining 


8 if an agency's decision is supported by substantial evidence, a reviewing court must review the 


9 entire record. (Bixby v. Pierno (1971) 4 Cal.3d 130, 144.) 


10 Here, substantial evidence exists to support the Coastal Commission's conclusion that the 


11 proposed projects were inconsistent with the Carmel LUP's policy regarding the minimization or 


12 avoidance of impacts to archaeological resources. Substantial evidence also supports the 


13 Commission's conclusion Special Condition I, which prohibited the construction of basements 


14 on the Sites, was required to bring the projects in conformity with the County LCP. 


15 To begin, there is no dispute the Sites are located in the LCP-designated Sensitive 


16 Archaeological Resource Area CA-MNT-17 and within a block of the boundaries of two 


17 additional known cultural sites. (AR 1084, 1095, 1102-1103, 4362.) There also does not appear 


18 to be any dispute that nine previously recorded prehistoric sites were located within less than one 


19 kilometer (0.6 miles) of the Project Sites (AR 1094, 4370-71; CAR 2709-2011, 4226-422.) In 


20 fact, Petitioners' own archaeological studies acknowledged the Sites are located in an 


21 archaeologically sensitive area with numerous previously recorded prehistoric sites located 


22 within one kilometer of the parcels. (See CAR 2710, 4226, 4288.) Fmther, one report indicated 


23 that " it is not possible to define hard lines or strict boundaries differentiating these sites" because 


24 the nature of the archaeological investigations that have been done in this area have been on a 


25 piecemeal, parcel-by-parcel basis as permits are sought "which provides a jigsaw puzzle-like 


26 map of parcels where there is presence and absence of cultural resources." (CAR 4287.) 


27 Compounded upon this lack of certainty around where the prehistoric sites began and 


28 where they end is evidence in the record that Native American remains have actually been found 
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1 in very close proximity to the site. For example, included in the record is a compelling letter 


2 from the Tribal Chairwoman of the Ohlone/Costanoan-Esselen Nation ("OCEN") to the Coastal 


3 Commission in July 31, 2019 in which she inf01ms the Commission that she was contacted as th 


4 Most Likely Descendant for Native American remains discovered at a prope1iy within a block of 


5 the Sites which a landscaper had completely dug up and disturbed. (AR 3474.) In light of this 


6 incident, the Tribal Chairwoman expressed her deep concern that other ancestor remains and 


7 bones would be disturbed through the ongoing construction of homes for which the owners were 


8 requesting basements. (AR 3475.) 


9 The record is therefore replete with evidence supportive of a reasonable inference that 


10 sensitive archaeological resources could exist on the Sites. As for the archaeological repo11s 


11 Petitioners rely on, they do not render the Commission's conclusion any less reasonable. As 


12 stated above, the reports themselves acknowledged the Sites were located in an archaeologically 


13 sensitive area. Fmther, the Court observes that the sample sizes taken for each of these reports 


14 was very small. For exam pk, one study used a hand drill to dig a single 4" wide hole on the 


15 Isabella lot to a depth of 136 cm deep (5 feet) before abandoning it when nothing was found. 


16 (CAR 4228-29.) Another study used a similar 4" diameter hand drill to dig one test hole on each 


17 site to depths ranging from 182-305 cm (6-10 feet) and found one cultural object. (CAR 4295.) 


18 As for the GPR study that was performed after the three archaeological surveys, there is 


19 signjficant evidence in the record indicating such technology is unreliable for detecting human 


20 remains. Among other things, an article from the 2012 International Conference on Cultural 


21 Heritage and New Technologies states that GPR is more limited when it comes to detecting 


22 smal1er isolated graves or older graves where only the skeleton remains are left (AR 3757-58); a 


23 2009 article from the J oumal of Archaeological Science discusses multiple studies that 


24 concluded GPR has not been as reliable of a tool or has had a low success rate for detections of 


25 unmarked graves, collapsed or soil-filled coffins, or bones alone, especially in coastal, tidally 


26 influenced areas (AR 3778); and two 2014 articles (one from Science magazine and one from an 


27 Archaeology in Oceania publication) state that GPR typically does not pick up bones or other 


28 human remains (AR 3792-94). These conclusions constitute substantial evidence in support of 
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1 the Commission's finding that "while GPR may be effective in identifying soil disturbances 


2 associated with modern burial sites and materials, it cannot identify bones" and "is not 100 


3 percent failsafe in the detection of prehistoric burials such as those associated with the native 


4 peoples of Caimel Point" as those burials were typically smaller and "did not include disturbed 


5 soil around them or an enclosure (e.g., a coffin) around the remains." (AR 1100-01.) 


6 Further and in light of the foregoing, the Com1 finds that substantial evidence supports 


7 the Commission's conclusion the imposition of Special Condition 1, which prohibited the 


8 construction of basements on the Sites, was necessary to bring the projects into c6mpliance with 


9 Crumel LUP Key Policy 2.8.2. That policy required that new land uses "incorporate all site 


IO planning and design features necessary to minimize or avoid impacts to archaeological 


11 resources." And, as already stated, the Sites are located in an area where there have been 


12 numerous discoveries of sensitive ru·chaeological and burial-related resources. Notwithstanding 


13 this fact, Petitioners proposed to build not just paltry or functional basements but extensive ones. 


14 As the Commission points out in its opposition, Petitioners proposed building three adjacent 


15 homes with expansive subsurface basements ranging in size from 1,366 to 2,413 square feet and 


16 requiring excavations of up to at least 14 feet below grade. These basements would require 


17 significant grading and landform alteration and would increase the already large single-family 


I 8 residences (at 3,834 square feet, 2,735 square feet, and 3,468 square feet) to 5,200 square feet, 


19 4,422, and 5,881 square feet. For perspective, the Commission observes the combined 5,466 


20 square feet of basement space sought by Petitioners would be close in size to two tennis couits 


21 and the 2,705 cubic yards ofrequired excavation is the equivalent to approximately 300 heavy-


22 duty commercial truckloads of materials. (Opp. at p. 21, citing AR 1102, fn. 12.) As such, the 


23 Commission concluded the projects as proposed "d[id] not reflect the fact that the parcels are 


24 located within a known recorded archaeological resource site" and further found the Projects 


25 would have the tendency to ''maximize landform and alteration" on the Sites "as opposed to 


26 avoiding sensitive areas and limiting landform alternation and grading." (AR 1102, emphasis 


27 added.) And though full avoidance of impacts to archaeological resources was not feasible, the 


28 Commission concluded that impact minimization could be achieved by eliminating the 
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1 basements which would allow development to proceed while appropriately protecting 


2 archaeological resources. (AR 1086, 1103-04.) 


3 The Court finds this conclusion was supported by substantial evidence. Cmmel LUP 


4 Policy 2.8.2 requires that site planning and design features be incorporated to "minimize or avoid 


5 impacts to archaeological resources." The Cambridge Dictionary defines "minimize" as follows: 


6 "to reduce something to the smallest possible level or amount." (Cambridge Diet. Online (2022) 


7 < https://dictionary.cambridge.org/us/diclionary/english/min.imize> [as of January 21, 2022].) 


8 Here, given the sheer breadth and depth of the proposed basements, the location of the Sites in 


9 Sensitive Archaeological Resource Area CA-MNT-17, the location of the Sites within a block of 


10 the boundaries of two additional known cultural sites, the fact a number ofresources had been 


11 discovered within very close proximity of the Sites, and the fact the boundaries between the 


12 prehistoric sites have not been clearly delineated, a fair argument could be made that the mere 


13 monitoring of the excavations (as proposed by the archaeologist reports) would not reduce 


14 impacts to the smallest possible level. There is no question that prohibiting the construction of 


15 the extensive basements for the homes would result in a lesser probability of impact than the 


16 monito1ing of extensive excavations as they are occurring. As such, the Commission's 


17 imposition of Special Condition 1 was supported by substantial evidence. 


18 C. Propriety of Com mi sion 's Imposition of Special Conditions 1 and 7 


19 Lastly, Petitioners contend that Special Condition 1, which prohibited basements and 


20 limited ground disturbance and grading of the properties, and Special Condition 7, which 


21 required that all special conditions be recorded, constitute a government taking of property 


22 without just compensation under the Fifth Amendment of the Constitution. Specifically, they 


23 assert that under the Takings Clause, a local government cannot constitutionally exact a petmit 


24 condition from an applicant unless the permit condition bears an "essential nexus" and "rough 


25 proportionality" to the impact of the proposed use of the property. (Opening Brief at p. 23, citing 


26 Dolan, 512 U.S. at 386,391; see also Nollan v. California Coastal Comm 'n (1987) 483 U.S. 825 


27 837; Koontz v. St. Johns River Water Management Dist. (2013) 570 U.S. 595, 599.) Here, 


28 Petitioners contend that Special Conditions 1 and 7 essentially require them to convey a 
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1 restrictive covenant to the Coastal Commission that permanently restricts anyone from building a 


2 basement on the subject properties. But, they assert such conditions lack a nexus and a rough 


3 proportionality to the impact of the proposed basement construction because multiple experts 


4 found no evidence of archaeological resources at the Sites and the County had detennined the 


5 ground disturbance would be similar regardless of whether the houses included a basement. 


6 The Court finds no need to reach the merits of Petitioners' takings arguments because 


7 they fail for a threshold reason. As the Coastal Commission points out in its opposition, 


8 Petitioners failed to raise a takings contention during the administrative proceedings and, thus, 


9 did not exhaust their administrative remedies. "The purpose of the rule of exhaustion of 


10 administrative remedies is to provide an administrative agency with the oppo1tunity to decide 


11 matters in its area of expertise prior to judicial review. The decision making body is entitled to 


12 learn the contentions of interested parties before litigation is instituted." (California Native Plant 


13 Soc y v. City of Rancho Cordova (2009) 172 Cal.App.4th 603, 616, internal citations and 


14 quotation marks omitted.) "If (plaintiffs] have previously sought administrative relief. .. the 


15 (agency] will have had its opportunity to act and to render litigation unnecessary, if it had chosen 


16 to do so." (Mani Bros. Real Est. Grp. v. City of Los Angeles (2007) 153 Cal.App.4th 1385, 1394-


17 95, internal citations and quotation marks omitted.) "The 'exact issue' must have been presented 


18 to the administrative agency to satisfy the exhaustion requirement," though "less specificity is 


19 required to preserve an issue for appeal in an administrative proceeding than in a judicial 


20 proceeding" because parties in such proceedings generally are not represented by counsel. (Ibid.) 


21 Here, there does not appear to be any dispute Petitioners did not assett that Special 


22 Conditions I and 7 were unconstitutional takings in the administrative proceedings. This is 


23 despite the fact Petitioners were actually represented by counsel during those proceedings. (See, 


24 e.g., AR 4023-26, AR 3981-3992.) Petitioners attempt to salvage their failure by asserting that 


25 the Commission was generally aware its permitting conditions needed to conform with the 


26 Takings Clause and Supreme Court precedent. (Reply at p. 15, citing E. Peninsula Educ. 


27 Council, Inc. v. Palos Verdes Peninsula Unified Sch. Dist. (1989) 210 Cal.App.3d 155, 176.) 


28 They also contend ''the appeal itself addresses taking issues" (AR 192) and the Commission staff 
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1 report also addressed potential takings issues, noting that "denial could engender constitutional 


2 takings questions" (AR I 086). (Ibid.) Petitioners assert this is sufficient to satisfy the exhaustion 


3 requirement because Petitioners can "litigate any issue raised before the agency by anyone." (Id. 


4 at pp. 15-16, citing Woodward Park Homeowners Ass 'n, Inc. v. City of Fresno (2007) 150 


5 Cal.App.4th 683, 711.) . 


6 Petitioners' contentions are not well-taken. At the outset, it seems Petitioners are 


7 suggesting that they can raise any issue not raised in the below administrative proceedings so 


8 long as it relates to laws or constitutional requirements the Commission was generally aware of 


9 when it rendered its decision on the Pennits. Petitioners cite no authority in supp01i of such a 


l O broad interpretation of the doctrine of exhaustion. They do refer to E. Peninsula Educ. Council, 


11 Inc. v. Palos Verdes Peninsula Unified Sch. Dist. (I 989) 210 Cal.App.3d 155 relative to their 


12 argument, but this case is wholly distinguishable and does not support Petitioners' proposition. 


13 In E. Peninsula, the court considered whether challengers to an agency decision 


14 sufficiently raised the issue of cumulative effects that was being challenged on appeal. (Id. at 


15 176.) In concluding the challenge had been raised, the comt noted that during the administrative 


16 proceedings individuals had inquired about the need to prepare an EIR to address increased 


17 traffic and smog and criticized the agency's failure to look at analysis that projected impacts in 


18 the long term. (Ibid.) The court concluded such comments should have alerted the board to the 


19 fact its method of analysis was faulty and should be expanded to include analysis of long-term 


20 impacts, traffic and safety. (Ibid.) As for the challengers' failure to cite specific statutory 


21 language in their comments, the court held it was not fatal and less specificity was required in 


22 administrative proceedings because parties typically are not represented by counsel and the boar 


23 itself was aware of the statutes and guidelines applicable to its decision. (Ibid.) 


24 Petitioners seize upon this last language of the court's holding to support their contention 


25 they can now raise a takings argument so long as the Commission was aware that its pennit 


26 decision must conform with the Takings Clause. This is a clear misreading of the E. Peninsula 


27 decision. In E. Peninsula, the issue on appeal was raised during the administrative proceedings 


28 and the court merely held the challengers did not have to cite specific statutory provisions the 
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agency was already aware of in order to sufficiently exhaust their remedies. Here, in contrast, 


2 Petitioners' failure was not the failure to cite to the appropriate legal authorities in their 


3 comments to the Commission when their comments should otherwise have put the Commission 


4 on notice of their takings argument. Rather, Petitioners' failure lay in the failure to even raise the 


5 takings issue in the first instance. As such, E. Peninsula does not aid Petitioners. 


6 Petitioners also cite to Woodward Park Homeowners Assn., Inc. v. City of Fresno (2007) 


7 150 Cal.App.4th 683 for the proposition they can rely on issues raised by others in the 


8 administrative proceedings. Their reliance on t~is case is misplaced. 


9 First, Woodward Park dealt with exhaustion under a specific statute in the California 


10 Environmental Quality Act ("CEQA") (i.e. Public Resources Code section 21177) which 


11 provides that an action may not be brought against the agency unless the alleged grounds for 


12 noncompliance were presented to the agency by "any person" during the public comment 


13 periods. (Id. at 711.) But Petitioners cite no authority for the proposition this CEQA statute was 


14 intended to apply to non-CEQA cases. 


15 Second, even if the exhaustion standard prescribed by Section 21177 did apply, it is not 


16 apparent that any other party to the administrative proceedings raised a takings argument relative 


17 to the Commission's imposition of the basement restriction for the properties. Though Petitioner 


18 vaguely contend the takings issue was addressed in "the appeal," upon closer examination it 


19 appears the appeal they are refening to is the appeal Save Carmel Point Cultural Resomces 


20 ("SCP") lodged with the Commission relative to the County's approval of the Pe1mits. In this 


21 appeal, SCP generally stated "[t]he three vacant sites each could be developed with a house with 


22 one or two stories above ground ... [ and] [l]imiting development to development with less ground 


23 disturbance is reasonable and would not be a taking." (See AR 192.) The Com1 is hard-pressed t 


24 see how this passing note in an appeal by another party that preceded the Coastal Commission's 


25 imposition of Special Conditions 1 and 7 could have placed the Commission on notice of the fact 


26 Petitioners would eventually advance a takings challenge relative to the Commission's later-


27 enacted conditions. Petitioners additionally rely on the Coastal Commission's own report in 


28 which it states a wholesale denial of the residential projects "could engender a constitutional 
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1 takings question." (AR 1085-86.) This comment by the Commission itself seems even less likely· 


2 to have alerted the Commission to Petitioners' challenge such that it would have an opportunity 


3 to respond. 


4 As such, the takings argument fails on the basis Petitioners did not exhaust their 


5 administrative remedies. 


6 IV. Disposition 


7 In summary, the Coastal Commission properly exercised appellate jurisdiction over the 


8 appeals of the County-approved Permits. The Commission also did not err in its imposition of 


9 Special Conditions 1 and 7. Accordingly, the petition for writ of mandate is DENIED. 
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1 January 24, 2022 denying the petition for writ of mandate in its entirety. (A true and correct copy 


2 of this court's January 24, 2022 ORDER AFTER SUBMISSION RE: PETITION FOR WRIT OF 


3 MANDA TE is attached as Exhibit 1.) 


4 Accordingly, it is so ORDERED and ADJUDGED: 


5 The Petition for Writ of Mandate is DENIED. 
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CHRIS ADAMSKI; COURTNEY Case No. 20CV002395 
14 ADAMSKI; EMERSON DEVELOPMENT 


GROUP, INC.; VALLEY POINT, LLC; ~ JUDGMENT DENYING 
15 and PIETRO FAMILY INVESTMENTS, PETITION FOR WRIT OF MANDATE 


LP, 
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Petitioners, Judge: Honorable Thomas W. Wills 
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17 


18 
v. Action Filed: September 8, 2020 


19 CALIFORNIA COASTAL COMMISSION, 


20 Respondent. 


21 


22 The merits of the Petition for Writ of Mandate came on regularly for hearing on November 


23 29, 2021 at 9:00 a.m. in Department 15 of the above-entitled court before the Honorable Thomas 


24 W. Wills, presiding. Shari B. Posner, Deputy Attorney General appeared as attorney for 


25 Respondent California Coastal Commission and Jeremy Talcott and Jeffrey McCoy appeared for 


26 Petitioners. 


27 After full consideration of the evidence, the authorities submitted, and oral argument, this 


28 court issued its ORDER AFTER SUBMISSION RE: PETITION FOR WRIT OF MANDATE on 
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1 January 24, 2022 denying the petition for writ of mandate in its entirety. (A true and correct copy 


2 of this court's January 24, 2022 ORDER AFTER SUBMISSION RE: PETITION FOR WRIT OF 


3 MANDA TE is attached as Exhibit 1.) 


4 Accordingly, it is so ORDERED and ADJUDGED: 


5 The Petition for Writ of Mandate is DENIED. 
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DATED: 3/5/22 
-----------


2 


THE NORABLE'fHOMAS W. WILLS 
JUDGE OF THE SUPERIOR COURT 


[Proposed] Judgment (20CV002395) 
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28 


!+---------------------' 


This petition for writ of mandate filed by petitioners Cluis Adamski, Courtney Adamski, 


Emerson Development Group, Inc., Valley Point, LLC, and Pietro Family Investments, LP 


(collectively "Petitioners") arises out of respondent California Coastal Commission's (the 


"Coastal Commission" or "Commission") assumption of appellate jurisdiction over Petitioners' 


county-approved building pennits and its imposition of conditions on those permits that would, 


among other things, prevent them from constructing subsurface basements on their property. 


The petition came on for hearing before the Comt on November 29, 2021. The matter 


having been submitted, the Court now orders as follows: 


I. Factual and Procedural Background 


Around 2015, petitioners Chris and Courtney Adamski (the "Adamskis") executed a 


Memorandum of Understanding ("MOU") with petitioner Pietro Family Investments, LP. The 


MOU created a joint venture in which Pietro Family Investments purchased 26324 Valley View 


Avenue, Carmel-by-the-Sea, Califomia 93923. That property included a single-family residence 


and three additional attached lots that were undeveloped. The other three lots are 26346 Valley 


View Avenue, 26307 Isabella Avenue, and 26338 Valley View Avenue (collectively the "Project 


Sites" or "Sites"). The lot at 26346 Valley View Avenue was subsequently transfened to and 
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1 purchased by the Adamskis, who intended to develop the property to become a family home for 


2 themselves and their four daughters; the lot at 26338 Valley View Avenue is to be developed and 


3 become a retirement home for Mike Pietro; and the final property at 26307 Isabella Avenue is to 


4 be developed as a joint venture and sold. 


5 The Project Sites are located in the Carmel Point neighborhood of unincorporated 


6 Monterey County, an area of high archaeological sensitivity and significance. Specifically, the 


7 Sites are all located within an area designated by the Monterey County Local Coastal Plan 


8 ("County LCP") as Sensitive Archaeological Resource Area CA-MNT-17; it is also located 


9 within a block of the boundaries of two additional known cultural sites. (AR 1084, 1095, 4362; 


10 CAR1 2710, 4226, 42872.) CA-MNT-17 is an expansive shell midden and habitation area dating 


11 back over 9,000 years. It encompasses a large swath of Ca1mel Point and contains both 


12 prehistoric materials and human remains associated with the Costanoan (Ohlone) tribal group. 


13 (AR 197-198, 1095; CAR2710-1 l, 4226, 4287.) The Sites are governed by the Carmel Area 


14 Land Use Plan ("Carmel LUP") and the implementing regulations contained in Part 4 of the 


15 Monterey County Coastal Implementation Plan titled "Regulations for Development in the 


16 Cannel Area Land Use Plan" ("Cannel CIP"). The Project Sites are also governed by the broader 


17 County LCP, (AR 1096-1097.) 


18 The Caimel LUP describes the Carmel area shoreline as "one of the densest remaining 


19 concentrations of shellfish gathering activities in central California" and notes that the 


20 archaeological deposits in the area "have been identified as a highly significant and sensitive 


21 resource. '' (AR 906, [Cann el LUP 2.8 .1].) Nine previously recorded prehisto1ic sites are located 


22 within less than one kilometer (0.6 miles) of the Sites. (AR 1094, 4370-71; CAR 2709-2011, 


23 4226- 4228.) Further, in July 2019, Native American bones were dug up at a residential 


24 construction site just one block from the Project Sites. (AR 3474-3486, 4375, 4370-4371.) 


25 On December 5, 2018, Petitioners applied to the County of Monterey (the "County") for 


26 development permits to build single-family residences on each of the three Sites (the "Permits" 


27 


28 1 In addition to an administrative record, the parties lodged a confidential administrative record ("CAR") containing 
confidential cultural resource and preliminary archaeological assessment information that is not to be released to the 
public. 
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or "Projects"). Each home proposed a significant above ground footprint as well as a large, 


subsurface basement which would require excavation and grading up to 14 feet below existing 


grade. The proposed homes were configured as follows: 


• 26307 Isabella Avenue - a 3,397 square foot home with a 437-square foot attached 
garage, 1,366 square-foot basement and 620 cubic yards of grading. Total square footage 
- 5,200; 


• 26338 Valley View Avenue- a 2,285 square foot home with a 450-square foot attached 
garage, 1,687 square-foot basement and 830 cubic yards of grading. Total square footage 
-4,422; and 


• 26346 Valley View Avenue- a 3,028 square foot home with a 440-square foot attached 
garage, 2,413 square-foot basement and 1,255 cubic yards of grading. Total square 
footage- 5,881. 


(AR 1095-1096, 2922, 3001, 4360-4363.) 


In accordance with Carmel LUP and CIP policies requiring that impacts to archaeological 


resources be minimized (AR906-907, 1017-1019), Petitioners had three archaeological 


consulting firms prepare surveys of the Sites. (CAR 2701-2743 [Albion 2016]; 4223-4260 


[Breschini 2017]; 4279-4300 [Morley 2018].) The reports generally concluded that even though 


the surveys found no artifacts of significance, they could not rule out the possibility that intact 


archeological deposits (including burial-related resources) could be found at the Sites given the 


area the Sites are located in and the fact artifacts had been found on other nearby sites. (CAR 


2728, 4229, 4295-96.) This was particularly the case given the "considerable depth" (i.e. up to I 


feet) of excavation needed for the proposed basements. (See CAR 2728, 4229, 4295-96.) 


Accordingly, different reports recommended different protection measures for the projects 


including archaeological monitoiing during excavation. 


On December 5, 2018, the Monterey County Planning Commission approved conditional 


pem1its for each project including the basements by a vote of 5-3. (AR 15, 1427-1576.) Two 


public interest organizations appealed the approvals to the County Board of Supervisors arguing 


the projects were inconsistent with the County LCP. (AR 1579-1594.) On April 23, 2019, by a 


vote of 3-2, the Board denied the appeals. (AR 1161-1187; l 225-1256.) Both the Planning 
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1 Commission and the Board found the projects appealable to the Commission. (AR 1436~1437, 


2 1487-1488, 1536-1537 and AR 1186, 1255, respectively.) 


3 On June 6, 2019, one of the public interest organizations, Save Ca1mel Point Cultw-al 


4 Resources ("SCP"), filed appeals with the Coastal Commission contending the County-approved 


5 permits were not consistent with the County LCP provisions relating to the protection of 


6 archaeological resources. (AR 3361-3420.) Subsequently, Petitioners commissioned a fourth 


7 archaeological study using ground penetrating radar ("GPR'') to detect subsurface anomalies at 


8 depths ranging from 1.5-3.2 meters (5-10.5 feet). No cultural resources were encountered in the 


9 seven anomalies studied. (AR 3619- 3628.) 


10 On November 13, 2019, the Coastal Commission found it had appellate jurisdiction over 


11 the Permits and that the County's approvals raised a substantial issue of confonnity with the 


12 County LCP policies. (AR 1-208.) Specifically, the Commission found the projects raised issues 


13 with respect to core LCP archaeological resource protection policies, including those that require 


14 proposed development to use siting and design measures that avoid or minimize impacts to 


15 archaeological resources. (AR 4.) The record for the substantial issue hearing included hundreds 


16 of pages of documents from the County, the appellants, Petitioners, and letters from local tribal 


17 leaders and the public. The Commission also received detailed presentations from staff, 


18 Petitioners, and appellant SCP (AR 4357-4428); it also received public comments from 


19 neighbors, local tribal leaders, County and State officials and others (AR 794-842). 


20 On July 9, 2020, the Commission reviewed the Projects de novo. (AR 1083-1159.) After 


21 deliberations, the Commission voted 10-1 to approve the Permits with conditions. These 


22 conditions included Special Condition l which prohibited basements and limited ground 


23 disturbance and grading of the properties, and Special Condition 7 which required that all special 


24 conditions be recorded. (AR 27-29, 831-841.) 


25 On September 8, 2020, Petitioners filed a petition for writ of mandate seeking to set aside 


26 the Coastal Commission's decision. 


27 II. Administrative Record 


28 The administrative record was admitted into evidence. 
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III. Merits of the Petition 


2 Petitioners allege the Coastal Commission lacked appellate jurisdiction over the Permits, 


3 imposed a condition that was inconsistent with the LCP when it approved Special Condition 1, 


4 concluded without substantial evidence that the Permits were inconsistent with the County LCP, 


S and engaged in an unconstitutional taking when it imposed Special Conditions 1 and 7. 


6 The Court will first address the issue of the Commission's appellate jurisdiction over the 


7 Pe1mits as this is a threshold issue. 


8 A. Appellate Jurisdiction by the Coastal Commission 


9 By way of background, the Coastal Act provides a "comprehensive scheme to govern 


10 land use planning for the entire coastal zone of California." (Yostv. T7wmas (1984) 36 Cal.3d 


11 561, 565; Pacific Palisades Bowl Mobile Estates, LLC v. City of Los Angeles (2012) 55 Cal.4th 


12 783, 793.) The Act serves to "[p Jrotect, maintain, and, where feasible, enhance and restore the 


13 overall quality of the coastal zone environment and its natural and artificial resources." (Pub. 


14 Resources Code, § 30001.5, subd. (a).) It also contains policies governing development in the 


1 S coastal zone. (Pub. Resomces Code, §§ 30200-302655.) New development within the coastal 


16 zone generally requires a coastal development permit ("CDP"). (Pub. Resources Code, § 30600, 


17 subd. (a).) 


18 Local governments and the Coastal Commission share planning of coastal development. 


19 The Coastal Act requires local governments to prepare local coastal plans ("LCPs") for 


20 development within their jurisdictions' coastal zones. (Pub. Resources Code, § 30500.) An LCP 


21 includes a land use plan, which functions as the general plan for property in the coastal zone, and 


22 an implementation plan, which includes the zoning provisions and maps, and other implementing 


23 actions. (Pub. Resources Code,§§ 30108.4, 30108.5, 30108.6.) The Coastal Commission review 


24 a local government's LCP to ensure it confonns to the Coastal Act's statewide standards. (City o 


25 Chula Vista v. Superior Court (1982) 133 Cal.App.3d 472, 488.) Once the Commission certifies 


26 an LCP, the Act delegates pe1mitting authority to the local government. (Pub. Resources Code, 


27 §§ 30512, subd. (c), 30513, 30519.) However, "[t]hat does not mean that, once the LCP is 


28 certified, it becomes a matter of local law." (Charles A. Pratt Constr. Co. v. Cal{fornia Coastal 
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1 Com. (2008) 162 Cal.App.4th 1068, 1076.) "The [local agency's] actions in implementing the 


2 LCP, as well as any coastal development permit issued.by the [agency], are still subject to 


3 Commission review." (Ibid., citing Pub. Resources Code, § 30513, 30603.) 


4 The Coastal Commission considers appeals from certain local pe1mit decisions. (Pub. 


5 Resources Code, § 30603, subd. (a).) However, the Coastal Act limits the grounds for an appeal 


6 to allegations that the development does not conform to the LCP or the Coastal Act's public 


7 access provisions. (Pub. Resources Code,§ 30603, subd. (b).) If the Coastal Commission 


8 detem1ines that the appeal raises a substantial issue, the local government's permit is vacated, 


9 and the Commission considers the application de novo. (Kaczorowski v. Mendocino County Bd. 


10 of Supervisors (2001) 88 Cal.App.4th 564,569; Pub. Resources Code,§§ 30621, subd. (a), 


11 30625, subd. (b)(l); Cal. Code Regs., tit. 14, § 13115, subds. (a), (b).) The Coastal Commission 


12 has the ultimate authority to ensure that the proposed development complies with the LCP and 


13 the policies embodied in the Coastal Act. (Charles A. Pratt Constr. Co. v. California Coastal 


14 Com. (2008) 162 Cal.App.4th 1068, 1075.) 


15 Sumnu11·11 of Parties' Argume11ts 


16 Here, the pa1ties dispute whether the Coastal Commission properly asserted appellate 


17 jurisdiction over the appeals of the Pe1mits the County granted Petitioners. Central to this issue is 


18 the interpretation of Public Resources Code section 30603 ("Section 30603"), which provides 


19 that "[ a ]fter certification of its local coastal program, an action taken by a local government on a 


20 coastal development pem1it application may be appealed to the commission" for certain types of 


21 developments, including "[ a]ny development approved by a coastal county that is not desig11atetl 


22 as tlte principal permitted use under the zoning ordinance or zoning district map approved[.]" 


23 (Pub. Resources Code, § 30603, subd. (a)(4), emphasis added.) 


24 Petitioners assert the Commission lacked jurisdiction over the appeal of their Penni ts 


25 because the CDPs they obtained were for a principal permitted use under the zoning regulations 


26 of the County LCP. Specifically, they argue the Project Sites fall within the medium density 


27 residential ("MDR") district of the coastal zone and within the MDR District, Monterey County 


28 Coastal Implementation Plan § 20.12.040(A) provides that the "first single family dwelling per 
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1 legal lot ofrecord" is a principal permitted use. Petitioners states that each of the Projects is the 


2 first single family dwelling for the lot at issue. Thus, they conclude the CDPs are for a principal 


3 permitted use and are not subject to the Commission ' s appellate jurisdiction. 


4 The Commission, on the other hand, asserts that the proposed developments did not 


5 constitute the principal permitted use. First, the Commission contends that the development of 


6 the first single-family dwelling on each of the Sites was not "the principal pennitted use" as 


7 contemplated by Section 30603 because there are multiple principal pennitted uses in the MOR 


8 districts. Because there is no one principal permitted use for these areas, the Commission 


9 concludes it has appellate jurisdiction over any of the principal permitted uses as these uses 


10 merely constitute "a" principal permitted use. Second, the Commission argues the proposed 


11 development was a conditional use appealable to the Commission; thus, it did not constitute the 


12 principal permitted use. 


13 Analvsis 


14 In petitions for writ of administrative mandate under Code of Civil Procedure section 


15 I 094.5, a court's inquiry '"shall extend to the questions whether the respondent has proceeded . 


16 without, or in excess of, jurisdiction; whether there was a fair trial; and whether there was any 


17 prejudicial abuse of discretion." (Code Civ. Proc., § l 094.5, subd. (b).) "Abuse of discretion is 


18 established if the respondent has not proceeded in the manner required by law, the order or 


19 decision is not supported by the findings, or the findings are not supported by the evidence." 


20 (Ibid.) However, ''[i]f a question of law is presented, [courts] undertake a de novo review." 


21 (Hoag Mem 'l Hosp. Presbyterian v. Kent (2019) 36 Cal.App.5th 413, 421 .) Here, the question 


22 presented is one of law; thus, the Court will review this issue de novo. 


23 Before evaluating the merits of the above arguments, the Court will outline the legal 


24 framework that serves as the backdrop for this dispute. The LCP at issue here is the County LCP 


25 which was certified by the Coastal Commission in April 1983. (AR 844.) The County LCP 


26 includes both land use plans ("LUPs") and implementation plans ("lPs") that distill the Coastal 


27 Act policies at the local level. The County LCP includes four LUPs, each of which govern one o 


28 the four areas of the coastal zone in the County- the Big Sur Coast, Cann el Area, Del Monte 
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1 Forest, and North County Coastal area. Each LUP has a corresponding IP. Additionally, the 


2 County LCP includes the broader Monterey County Coastal Implementation Plan ("County 


3 CIP") which is codified in Title 20 of the Monterey County Code. Among other things, the 


4 County CIP sets forth the general zoning regulations applicable to the coastal zone including the 


5 principal pemiitted uses for each zone. (AR 1069-1070, 1095.) Ofrelevance to the matter at hand 


6 are County CIP Section 20.12.040 which governs the principal pem1itted uses for the MOR zone; 


7 the Carmel Area LUP ("Carmel LUP"); and the implementing regulations for the Carmel LUP 


8 whlch are contained in Part 4 of the County CIP and are titled "Regulations for Development in 


9 the Carmel Area Land Use Plan" ("Carmel CIP"). 


10 The Coastal Commission first asse11s it has appellate jurisdiction over the pennit appeals 


11 because Section 30603 authorizes juiisdiction over "[a]ny development approved by a coastal 


12 county that is not designated as the principal permitted use under the zoning ordinance or 


13 zoning district map approved[.]" (Pub. Resources Code,§ 30603, subd. (a)(4), emphasis added.) 


14 The Commission places special emphasis on the Legislature's use of the definite article "the" 


15 rather than the indefinite article "a" in the statute. Specifically, the Commission contends that 


16 whlle the definite article "the" refers to "something that exists only one at a time," the indefinite 


17 aiiicle "a" refers to one out of a potentially unlimited number. (Opp. at pp. 15-16, citing Pineda 


18 v. Bank Qf America (2010) 50 Cal.4th 1389, 1396-97; CD Investment Co. v. California Ins. 


19 Guarantee Assn. (2000) 84 Cal.App.4th 1410, 1421.) Thus, it concludes that under Section 


20 30603, a development is exempt from its appellate juiisdiction only if the zoning ordinance 


21 provides for one principal permitted use and the development falls within the one use that has 


22 been designated. Here, the Commission points out that County CIP Section 20.12.040 sets forth 


23 numerous principal uses allowed in the MOR areas. These uses include "[t]he first single family 


24 dwelling per legal lot of record" - the use claimed by Petitioners in this matter- along with 17 


25 other uses such as ce1tain types of guesthouses, temporary residences, and small family day care 


26 homes among others. As such, the Commission contends that though the first single family 


27 dwelling per legal lot of record is a principal permitted use under the County zoning ordinance, i 


28 
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is not the principal permitted use under the ordinance because other uses have been designated. 


2 (AR 1069-70.) 


3 The Court acknowledges there is a surface level appeal to the Commission's argument. It 


4 is true that courts have indicated that when interpreting a statute, it is important to note the 


5 Legislature's grammatical choice of "the" or "a." For example, the California Supreme Court has 


6 stated that "[u]se of the indefinite articles 'a' or 'an' signals a general reference, while use of the 


7 definite article 'the' (or 'these' in the instance of plural nouns) refers to a specific person, place, 


8 or thing." (Pineda v. Banko/ Am., NA. (2010) 50 Cal.4th 1389, 1396.) Similarly, some courts of 


9 appeal have observed that while "the" refers to something that exists only one at a time and is a 


10 word oflimitation, "a" or "any" means "one or some of whatever kind" and is an indefinite or 


I I generalizing force. (See, e.g., CD Inv. Co. v. California Ins. Guarantee Assn. (2000) 84 


12 Cal.App.4th 1410, 1421, citing Black's Law Diet. (6th ed. 1990) p. 1477, col. 2.) 


13 With all of this said, the Court is not completely persuaded this distinction between 


14 Section 30603 's use of "the" as opposed to "a" or "any" principal permitted use is dispositive of 


15 the issue of whether the Commission properly exercised its appellate jurisdiction. Though the 


I 6 distinction lends some support to the Commission's argument, the Court observes the 


17 Commission advanced no rational reason as to why, for appellate jurisdiction purposes, 


18 situations where there is only one principal permitted use should be treated differently from 


19 situations where two or more principal permitted uses are designated. In any event, the Court 


20 finds it is unnecessary to reach this question because it is persuaded there is merit to the 


21 Commission's second argument that appellate jurisdiction exists because development within 


22 750 feet of an archaeological resource is a conditional use and, thus, is not a principal permitted 


23 use. 


24 In looking to the County LCP which1 as stated, includes both the broader County CIP and 


25 the area-specific Carmel LUP and Cam1el CIP, the Court observes there is a distinction made in 


26 the County CIP between principal permitted uses and conditional uses. In the MDR zone, 


27 principal permitted uses are governed by County CIP Section 20.12.040 which is titled as 


28 follows: "PRINCIPAL USES ALLOWED, COASTALAD/lllNJSTRATIVE PERMIT 
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1 REQUIRED IN EACH CASE. (Chapter 20.76) UNLESS EXEMPT (Section 20.70.120)." (AR 


2 I 069, capitalization in original, emphasis added.) As for conditional uses, they are govemed by 


3 the immediately following County CIP Section 20.12.050 which is titled: "CONDITIONAL 


4 USES ALLOWED, COASTALDEVELOPMENTPERMIT REQUIRED IN EACH CASE. 


5 (Chapter 20.70) UNLESS EXEMPT (Section 20.70.120).'' (Ibid., capitalization in original, 


6 emphasis added.) Section 20.12.040 then goes on to specify 18 p1incipal uses allowed in MDR 


7 zones while Section 20.12.050 lists 27 conditional uses. (AR 1070-71.) Though differentiated by 


8 the "administrative" and "development" labels, both permits appear to be a type of "coastal 


9 development permit" as that term is used in Section 30603 as both are permits that must be 


10 applied for to undertake development in the coastal zone. (See Pub. Resources Code,§ 30600, 


11 subd. (a) ["[A]ny person ... wishing to perform or undertake any development in the coastal 


12 zone ... shall obtain a coastal development permit."].) 


13 With that ~aid, the County CIP does prescribe different processes by which these permits 


14 are obtained. While coastal administrative permits for principal pe1mitted uses are obtained 


15 pursuant to the process set forth in County CIP Chapter 20. 76, coastal development pe11nits for 


16 conditional uses are obtained pursuant to County CIP Chapter 20.70. With respect to coastal 


17 administrative permits, County CIP Chapter 20.76 states its purpose is to "provide a process 


18 whereby certain coastal development pennits can be considered at an administrative level" and 


19 to "expedite work flow, reduce the time needed to process and consider certain applications, 


20 dispense with public hearings on certain types of developments which are of a minor and non-


21 controversial nature, and decrease the impact in time, materials and cost in processing certain 


22 discretionary permits.'' (County ClP, § 20.76.010.) Public hearings on coastal administrative 


23 permits do not appear to be required unless the pennit is being denied. (See, e.g., Id. at§ 


24 20. 76.050(A) ["The Appropriate Authority in its consideration of a Coastal Administrative 


25 Permit may grant in whole or in part, deny, or modify said permit, provided, however, that no 


26 Coastal Administrative Permit may be denied without a public hearing."].) In contrast, for 


2 7 coastal development pe1mits, County ClP Chapter 20. 70 provides that " [ a] ll Coastal 


28 Development Permits require a public hearing pursuant to Chapter 20.84." (County CIP, § 


10 


., 


JA163







1 20.70.0SO(A), emphasis added.) Chapter 20. 70 also reinforces the fact that coastal administrative 


2 permits for a "principal use" must be obtained through the separate process established in 


3 Chapter 20. 76. (County CIP, § 20. 70.025 ["Applications for development listed as a Principal 


4 Use Allowed Coastal Administrative Permit Required in Each Case in the respective category 


5 within the district shall be processed pursuant to the provisions of Chapter 20. 76 of this Title 


6 instead of the provisions of this Chapter."].) 


7 As a final indicator of the distinction between coastal administrative permits for principal 


8 permitted uses and coastal development permits for conditional uses, the County CIP provides 


9 that pennits for conditional use are appealable to the Coastal Commission while permits for 


10 principal uses are not. Specifically, County CIP Section 20.86.080 lists the types of coastal 


11 pe1mit applications that are appealable to the Commission including "[a]ny approved project 


12 involving development that is permitted in the underlying zone as a conditional use." (County 


13 CIP, § 20.86.080(3), emphasis added.) This provision also states that"[ u]ses listed as principal 


14 uses are not appealable to the Coastal Commission unless they fall within the above categories 


I 5 by location.2" (Ibid., emphasis added.) In this Court's view, such a provision makes sense given 


16 the more perfunctory nature of pennits for principal uses which are governed by the streamlined 


17 coastal administrative permit process. 


18 Taking these provisions together, it is apparent that principal pe1mitted uses are 


I 9 processed through the coastal administrative permit process, do not require a public hearing, and 


20 are not appealable to the Coastal Commission unless they occur in two locations for which 


21 Section 30603 states development would be appealable to the Commission. Conditional uses, on 


22 the other hand, are processed through the coastal development permit process, do require a public 


23 hearing, and are appealable to the Coastal Commission. 


24 


25 


26 


27 


28 


2 
The locations specified in this section are two of the locations enumerated in Section 30603 as places where 


development would be subject to the Coastal Commission's appellate jurisdiction. Specifically, these are approved 
projects "between the sea and the first through public road paralleling the sea or within 300 feet of the inland extent 
of any beach or of the mean high tide line of the sea where there is no beach, whichever is the greater distance," and 
approved projects "on tidelands, submerged lands, public trust lands, within l 00 feet of any wetland, estuary, stream 
or within 300 feet of the top of the seaward face of any coastal bluff." (County CIP, § 20.86.080(A)(l )-(2); Pub. 
Resources Code, § 30603, subd. (a)(l )-(2).) 


11 


JA164







I With that framework in mind, the Court turns to the pennits obtained by Petitioners in the 


2 present matter. Here, Petitioners obtained a coastal development permit and not a coastal 


3 administrative permit. Presumably, this was because Section 20.146.090 of the area-specific 


4 Carmel CIP provides that"[ d]evelopment proposed within 750 feet of a known archaeological 


5 resource ... shall be required to obtain a Coastal Development Pennit."3 (AR 1017, emphasis 


6 added.) The County's imposition of a requirement that a coastal development permit be obtained 


7 for developments within 750 feet of a known archaeological resource indicates that such 


8 developments are conditional uses and not principal permitted uses. As such, they are 


9 developments that are "not designated as the principal permitted use under the zoning ordinance ' 


10 and are subject to the Commission's appellate jurisdiction under Section 30603. 


11 This reading and understanding of the County LCP is reinforced by the reasoning set 


12 forth in DeCicco v. California Coastal Comm 'n (2011) 199 Cal.App.4th 94 7 which, ironically, is 


13 a case that Petitioners heavily rely on in their briefs. In DeCicco, petitioners owned four 


14 contiguous lots in Cayucos in San Luis Obispo County which were located in the coastal zone. 


15 (Id. at 949.) They applied to the county for a permit that would allow them to subdivide their 


16 parcels into five parcels and construct four townhouses and a motel. (Ibid.) Under the LCP for 


17 that area, the principal pe1mitted uses for the DeCicco property are residential multifamily and 


18 commercial retail. (ibid.) The townhouses qualified as residential multifamily and the motel 


19 qualified as commercial retail. (Ibid.) Following the county's approval of the permit application, 


20 the Coastal Commission determined it had appellate jurisdiction over the development because, 


21 though the permit involved principal permitted uses, the development also required approval for 


22 a subdivision which was not a principal permitted use. (Id. at 950.) 


23 The court of appeal agreed, reasoning that "[i]f all the DeCiccos needed for their project 


24 was a pe1mit to construct a principal permitted use, [the court] would agree the permit would not 


25 be appealable." (DeCicco, supra, 199 Cal.App.4th at 951.) But, the court observed "the 


26 DeCiccos' project require[d] more than a permit to construct a principal permitted use; it also 


27 


28 
3 Petitioners do not dispute the proposed development was located within 750 of known archaeological resources. 
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1 need[ ed] subdivision approval." (Ibid.) And "[a]lthough a subdivision may not be a use of land, 


2 it is quite clearly a 'development' within the meaning of the Coastal Act" as Section 30106 of 


3 the Act expressly defines ''development" to include "subdivision." (Ibid.) The court observed 


4 "Section 30603, subdivision (a)(4) gives the Commission appellate jurisdiction over any 


5 'development' that is not a principal permitted use." (Ibid.) Further, it stated the DeCiccos 


6 pointed to no language in Section 30603, subdivision (a)( 4) that exempted their subdivision of 


7 land from the Commission's appellate jurisdiction. (Ibid.) The court therefore upheld the Coastal 


8 Commission's jurisdiction. (Ibid.) 


9 So too here, to proceed with development of the Sites it appears that Petitioners needed 


10 more than just a permit to construct a principal permitted use. If such a permit were sufficient, 


11 Petitioners could have simply applied for a coasta1 administrative pe1mit under County CIP 


12 Section 20.12.040. Under the Cannel CIP though, Section 20.146.090 requires that 


13 "[ d]evelopment proposed within 750 feet of a known archaeological resource" must obtain a 


14 coastal development permit. (AR I 017.) Further, just as the DeCicco court observed that the 


15 Coastal Act defined "development" to include a "subdivision," Carmel CIP Section 


16 20.146.020(H)(9) defines "development" to include "any project within 750 feet of a known 


17 archaeological resource." (AR 970.) As such, if this Court were to follow the DeCicco court's 


18 reasoning where it was found that a subdivision was a development that did not constitute a 


19 principal permitted use, here, development within 7 50 feet of a known archaeological resource 


20 should also not constitute a principal permitted use. Lastly, as in DeCicco, Petitioners do not 


21 point to any language in Section 30603, subdivision (a)(4) that exempts development within 750 


22 feet of an archaeological resource from the Commission's appellate jurisdiction. As such, under 


23 DeCicco, it would appear the Commission's exercise of appellate jurisdiction over the Permits 


24 was proper. 


25 As for Petitioners' contentions to the contrary, they are not persuasive. Petitioners argue 


26 there is no provision in the Coastal Act or County LCP that override the categories of principal 


2 7 and conditional uses laid out in the County CIP. This assertion is flawed. The conclusion the 


28 Commission has appellate jurisdiction over the Permits does not require any overriding of the 
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1 categories of uses set forth in the County CIP. Rather, such a conclusion is entirely consistent 


2 with the County CIP which provides that the generally non-appealable principal pem1itted uses 


3 require a coastal administrative permit while the appealable conditional uses require a coastal 


4 development pe1mit. 


5 Further, even if there were any inconsistency between the broader, more general County 


6 CIP and the narrower, area-specific Carmel LUP and Carmel CIP, the latter should be given 


7 more heed. County CIP Section 20.02.060(D) provides that "[i]n the event of a conflict or 


8 inconsistency between this Title and any County land use regulation the tem1s of the regulations 


9 listed highest on the following ladder shall prevail: 1. Coastal Act, 2. Applicable Area Land Use 


10 Plan, 3. Regulations For Development (Parts 2 through 6 of the Coastal Implementation Plan), 4. 


11 Title 20 (Part 1 of the Coastal Implementation Plan), 5. Any other regulation in the County." 


12 Thus, the provisions of the Carmel LUP and Cannel CIP which provide that a project within 750 


13 feet of a known archaeological resource is a development requiring a coastal development perm.it 


14 would take precedence over the County CIP which is listed as the fourth rung in the above ladder 


15 of piiority. But, again, the Court discerns no conflict between the Carmel LUP, Carmel CIP and 


16 County CIP. The Carmel LUP and Carmel CIP state a development includes a project within 750 


17 feet of a known archaeological resource. That type of development is not listed in the County 


18 CIP's list of principal permitted uses for the MDR district. (See County CIP, § 20.12.050.) As 


19 such, it is not a designated principal pennitted use and the Commission may exercise appellate 


20 jurisdiction over such developments. 


21 Next, Petitioners assert that development within 750 feet of a known archaeological 


22 resource is not a conditional use because it is not one of the conditional uses listed in County CIP 


23 20.12.050. This is of no moment. Looking back again to DeCicco, the Cou1t observes that 


24 i1Tespective of any considerations as to whether a subdivision was listed in the zoning ordinance 


25 as a non-principal permitted use, the court of appeal seemingly found that appellate jurisdiction 


26 existed simply because a subdivision required additional approval notwithstanding the 


27 developments were for principal permitted uses. So too, here, development within 750 feet 


28 known archaeological resource requires an applicant to apply for a coastal development permit 
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1 and not just an administrative pennit for principal pe1mitted uses. Thus, the approvals of such 


2 development may be appealed . 


3 Lastly, Petitioners assert that if any development requiring a coastal development permit 


4 automatically transforms that development into a conditional use appealable to the Coastal 


5 Commission, there would effectively be no principal permitted uses within the coastal zones 


6 because the Commission's appellate jurisdiction under Section 30603 always involves a coastal 


7 development pennit. (Reply at p. 8, citing Pub. Resource Code, § 30603, subd. (a) ["[A]n action 


8 taken by a local government on a coastal development permit application may be appe~led to the 


9 · commission for only the following types of developments .... "] .) Petitioners' asse1tion is 


10 difficult to follow and is otheiwise flawed. Petitioners appear to understand the Commission's 


11 contention as suggesting that all coastal development permits are always appealable to the 


12 Commission when Section 30603 makes clear that only ce1tain catego1ies of those permits are 


13 appeal able. However, it is not apparent to the Comt the Commission has argued that. Nor has 


14 this Court concluded that all coastal development permits are always appealable to the 


15 Commission. Rather, only conditional use permits which the County LCP has also termed 


16 "coastal development permits" are appealable to Commission. (See County CIP, § 20.12.050; 


17 County CIP, § 20.86.080(3) [stating that "[a]ny approved project involving development that is 


18 pennitted in the underlying zone as a conditional use" is appealable to the Coastal 


19 Commission].) As foi: permits for principal permitted uses, which the County LCP has termed 


20 "coastal administrative permits4," these remain generally exempt from the Commission's 


21 appellate jurisdiction both under the tenns of the County CIP and pursuant to Section 30603 


22 which only allows for appellate jurisdiction over development that has not been designated as the 


23 


24 


25 


26 


27 


28 


4 
Once again, though labeled as "coastal administrative permits" in the County CIP, permits for principal permitted 


uses still appear to be a type of coastal development permit for purposes of Section 30603 's provision regarding 
"coastal development permit application[s]" that may be appealed to the Coastal Commission. Admittedly, some 
level of interpretative confusion could arise from the County's employment of the term "coastal development 
permit" to refer to conditional use permits when the Coastal Act more broadly uses that teml to refer to any permit 
relating to any development in the coastal zone. However, this Court is not persuaded this drafting choice by the 
framers of the County LCP suggests that all coastal development permits - including coastal administrative permits 
for principal pennitted uses - are subject to the Commission's appellate jurisdiction in contravention of Section 
30603. 
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principal permitted use. (See County CIP, § 20.86.080(3) ["Uses listed as principal uses are not 


2 appealable to the Coastal Commission unless they fall within the above categories by 


3 location."]; Pub. Resources Code, § 30603, subd. (a)(4).) 


4 Accordingly, the Court finds the Commission's exercise of appellate jurisdiction over 


5 Petitioners' County-approved permits was proper because the proposed development (i.e. 


6 development within 750 feet of an archaeological resource) was not designated as a principal 


7 pennitted use under the relevant zoning ordinance. 


8 B. Propriety of the Commission's Imposition of Special Condition 1 


9 Petitioners argue that, even if the Coastal Commission properly asserted appellate 


10 jurisdiction over the Permits, it acted in excess of its jurisdiction or failed to proceed in the 


11 manner required by law when it imposed Special Condition 1 which prohibited Petitioners from 


12 building basements on the Sites. Petitioners contend the imposition of this condition was 


13 inconsistent with and based on an inconect interpretation of the Carmel LUP. They also assert 


14 the Commission lacked substantial evidence to support the conclusion the Permits as approved 


15 by the County were inconsistent with the LCP. 


16 1. Special Condition l's Purported Inconsistency with LCP 


17 Petitioners point out that Carmel LUP Key Policy 2.8.2 states that Cam1el's 


18 archaeological resources "shall be maintained and protected for their scientific and cultural 


19 heritage values" and "[n]ew land uses ... should be considered compatible with this objective only 


20 where they incorporate all site planning and design features necessary to minimize or avoid 


21 impacts to archaeological resources." (Opening Brief at p. 18, citing AR 906.) In approving the 


22 Permits, the County found that "[g]iven that all three archaeological experts found no substantial 


23 evidence to support a fair argument that cultural resources exist on the parcel, minimizing 


24 potential impacts is reasonable while avoidance is not feasible." (Ibid., citing AR 1173, 1241.) 


25 As such, the County put in place mitigation measures to minimize the chance the homes would 


26 impact cultural resources. (Id. at p. 19, citing AR 1172, 1241.) After the Commission took up the 


27 appeal though, Petitioners ~rgue it ened by imposing an additional requirement not found in the 


28 Carmel LUP. (Id. at p. 18.) Specifically, Petitioners contend that though the Carmel LUP only 
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1 requires new developments to "minimize or avoid impacts to archaeological resources," the 


2 Commission incorrectly stated the LUP requires new developments to "minimize and avoid 


3 impacts to archaeological resources." (Ibid., citing AR 1098, emphasis added.) Petitioners assert 


4 it was only on this basis that the Comm.ission could require them to show "with 100% certainty 


5 what type of archeological and tribal cultural resources may be found in the soils of these sites" 


6 when this was not required under the Ca1mel LUP. (Id. at pp. 18-19, citing AR 1103.) Petitioners 


7 argue this difference between "and" and "or" is significant in the context of statutory 


8 interpretation. (Id. at p. 19, citing Eddie E., 234 Cal.App.4th at 328.) 


9 Petitioners' argument is not well-taken. The contention the Commission erroneously 


10 required developments to both minimize and avoid impacts to archaeological resources appears 


11 to be based on one line in the 29-page Commission Staff Report for the July 9, 2020 de nova 


12 hearing. In this line, the Commission misstates the language of Carmel LUP Key Policy 2. 8 .2 as 


13 stating that"[ a ]JI new developments/uses are required to incorporate all site planning and design 


14 features necessary to minimize and avoid impacts to archaeological resources (LUP Key Policy 


15 2.8.2)." (AR 1098, emphasis in original.) However, notwithstanding this incorrect recitation of 


16 the policy, the Commission's repo1i otherwise makes clear it is applying the "minimize or avoid ' 


17 standard that is found in the Carmel LUP. For example, the Commission Report states elsewhere 


18 that "the LCP directs that landforms and culturally sensitive areas involved be avoided if 


19 possible, and for impact to be minimized where avoidance is not possible." (AR 1103; AR 1084-


20 1086, emphasis added.) This clearly indicates the Commission understands the LCP standard as 


21 avoiding impacts to archeological resomces or minimizing them when avoidance is not possible. 


22 The Commission's analysis of this issue further confitms its application of the con-ect standard. 


23 Specifically, the Commission states the only way to fully avoid impacts would be to prohibit any 


24 grading and excavation which would require denial of the residential projects. (AR 1103.) 


25 However, because the Commission believed this course of action could engender a constitutional 


26 takings question, it concluded "the impacts in question need to be minimized to meet LCP 


27 requirements as much as possible." (!bid.) The fact the Commission ultimately approved the 


28 Permits, albeit with conditions, indicates the Commission understood the Key Policy did not 
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1 require complete avoidance of impacts to archaeological resources. Thus, the Court finds Special 


2 Condition 1 was not based on an incorrect reading of the LCP. 


3 2. Substantial Evidence to Support Special Condition 1 


4 Petitioners additionally contend there was no evidence of any archaeological resources on 


5 their properties. In this regard, they point out that three archeological experts and ground 


6 penetrating radar ("GPR") found no evidence of either cultural or archeological resources. 


7 (Opening Brief at p. 21, citing AR 821, 1173, 1241, 2701-43, 4178-4260, 4279-4300.) Despite 


8 this fact, Petitioners argue the Commission simply presupposed the potential existence of 


9 resources and "imposed an impossible standard of disproof' on Petitioners. (Ibid., citing AR 


10 1085 ["[I]t is not possible to say with 100% certainty what type of archeological and tribal 


11 cultural resources may be found in the soi ls of these sites."].) Petitioners contend the 


12 Commission also speculated that the radar would not be able to detect burial sites, but that 


13 speculation was rejected by an archeological expert at the hearing. (Ibid., citing AR 1100, 821.) 


14 Finally, Petitioners point out the Coastal Commissioners themselves acknowledged the lack of 


15 evidence for their decision with Commission Padilla summarizing the staff position as follows: 


16 "My understanding is that there isn't any evidence ofresources on the particular site that we 


17 know of. .. [but] the staff position is that there's no way to be 100% ce1tain that we wouldn't 


18 encounter or disrupt any as yet undiscovered resources." (Id. at p. 22, citing AR 833.) As such, 


19 Petitioners conclude the Commission's decision was based on pure speculation and lacked 


20 substantial evidence to support the finding that the Permits raised a raised a substantial issue as 


21 to archeological or cultural resources under the County LCP. 


22 The Court does not agree. "Substantial evidence is defined as enough relevant 


23 information and reasonable inferences from this information that a fair argument can be made to 


24 support a conclusion, even though other conclusions might also be reached." (Ctr. for Biological 


25 Diversity v. Cty. of San Bernardi:no (2010) 185 Cal.App.4th 866, 881, internal quotation marks 


26 omitted; see also California Youth Auth. v. State Pers. Ed. (2002) 104 Cal.App.4th 575, 584-85 


27 ["'Substantial evidence' is relevant evidence that a reasonable mind might accept as adequate to 


28 support a conclusion. Such evidence must be reasonable, credible, and of solid value."].) "In 
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1 detennining whether substantial evidence supports a finding, the court may not reconsider or 


2 reevaluate the evidence presented to the administrative agency. All conflicts in the evidence and 


3 any reasonable doubts must be resolved in favor of the agency's findings and decision." (Id. at 


4 881-82.) Put another way, the "[agency's] findings come before us 'with a strong presumption as 


5 to their correctness and regularity." (California Youth Auth., supra. 104 Cal.App.4th at 585.) 


6 "[Courts] do not substitute [their] own judgment if the [agency]'s decision is one which could 


7 have been made by reasonable people." (Ibid., internal quotation marks omitted.) In determining 


8 if an agency's decision is supported by substantial evidence, a reviewing court must review the 


9 entire record. (Bixby v. Pierno (1971) 4 Cal.3d 130, 144.) 


10 Here, substantial evidence exists to support the Coastal Commission's conclusion that the 


11 proposed projects were inconsistent with the Carmel LUP's policy regarding the minimization or 


12 avoidance of impacts to archaeological resources. Substantial evidence also supports the 


13 Commission's conclusion Special Condition I, which prohibited the construction of basements 


14 on the Sites, was required to bring the projects in conformity with the County LCP. 


15 To begin, there is no dispute the Sites are located in the LCP-designated Sensitive 


16 Archaeological Resource Area CA-MNT-17 and within a block of the boundaries of two 


17 additional known cultural sites. (AR 1084, 1095, 1102-1103, 4362.) There also does not appear 


18 to be any dispute that nine previously recorded prehistoric sites were located within less than one 


19 kilometer (0.6 miles) of the Project Sites (AR 1094, 4370-71; CAR 2709-2011, 4226-422.) In 


20 fact, Petitioners' own archaeological studies acknowledged the Sites are located in an 


21 archaeologically sensitive area with numerous previously recorded prehistoric sites located 


22 within one kilometer of the parcels. (See CAR 2710, 4226, 4288.) Fmther, one report indicated 


23 that " it is not possible to define hard lines or strict boundaries differentiating these sites" because 


24 the nature of the archaeological investigations that have been done in this area have been on a 


25 piecemeal, parcel-by-parcel basis as permits are sought "which provides a jigsaw puzzle-like 


26 map of parcels where there is presence and absence of cultural resources." (CAR 4287.) 


27 Compounded upon this lack of certainty around where the prehistoric sites began and 


28 where they end is evidence in the record that Native American remains have actually been found 
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1 in very close proximity to the site. For example, included in the record is a compelling letter 


2 from the Tribal Chairwoman of the Ohlone/Costanoan-Esselen Nation ("OCEN") to the Coastal 


3 Commission in July 31, 2019 in which she inf01ms the Commission that she was contacted as th 


4 Most Likely Descendant for Native American remains discovered at a prope1iy within a block of 


5 the Sites which a landscaper had completely dug up and disturbed. (AR 3474.) In light of this 


6 incident, the Tribal Chairwoman expressed her deep concern that other ancestor remains and 


7 bones would be disturbed through the ongoing construction of homes for which the owners were 


8 requesting basements. (AR 3475.) 


9 The record is therefore replete with evidence supportive of a reasonable inference that 


10 sensitive archaeological resources could exist on the Sites. As for the archaeological repo11s 


11 Petitioners rely on, they do not render the Commission's conclusion any less reasonable. As 


12 stated above, the reports themselves acknowledged the Sites were located in an archaeologically 


13 sensitive area. Fmther, the Court observes that the sample sizes taken for each of these reports 


14 was very small. For exam pk, one study used a hand drill to dig a single 4" wide hole on the 


15 Isabella lot to a depth of 136 cm deep (5 feet) before abandoning it when nothing was found. 


16 (CAR 4228-29.) Another study used a similar 4" diameter hand drill to dig one test hole on each 


17 site to depths ranging from 182-305 cm (6-10 feet) and found one cultural object. (CAR 4295.) 


18 As for the GPR study that was performed after the three archaeological surveys, there is 


19 signjficant evidence in the record indicating such technology is unreliable for detecting human 


20 remains. Among other things, an article from the 2012 International Conference on Cultural 


21 Heritage and New Technologies states that GPR is more limited when it comes to detecting 


22 smal1er isolated graves or older graves where only the skeleton remains are left (AR 3757-58); a 


23 2009 article from the J oumal of Archaeological Science discusses multiple studies that 


24 concluded GPR has not been as reliable of a tool or has had a low success rate for detections of 


25 unmarked graves, collapsed or soil-filled coffins, or bones alone, especially in coastal, tidally 


26 influenced areas (AR 3778); and two 2014 articles (one from Science magazine and one from an 


27 Archaeology in Oceania publication) state that GPR typically does not pick up bones or other 


28 human remains (AR 3792-94). These conclusions constitute substantial evidence in support of 
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1 the Commission's finding that "while GPR may be effective in identifying soil disturbances 


2 associated with modern burial sites and materials, it cannot identify bones" and "is not 100 


3 percent failsafe in the detection of prehistoric burials such as those associated with the native 


4 peoples of Caimel Point" as those burials were typically smaller and "did not include disturbed 


5 soil around them or an enclosure (e.g., a coffin) around the remains." (AR 1100-01.) 


6 Further and in light of the foregoing, the Com1 finds that substantial evidence supports 


7 the Commission's conclusion the imposition of Special Condition 1, which prohibited the 


8 construction of basements on the Sites, was necessary to bring the projects into c6mpliance with 


9 Crumel LUP Key Policy 2.8.2. That policy required that new land uses "incorporate all site 


IO planning and design features necessary to minimize or avoid impacts to archaeological 


11 resources." And, as already stated, the Sites are located in an area where there have been 


12 numerous discoveries of sensitive ru·chaeological and burial-related resources. Notwithstanding 


13 this fact, Petitioners proposed to build not just paltry or functional basements but extensive ones. 


14 As the Commission points out in its opposition, Petitioners proposed building three adjacent 


15 homes with expansive subsurface basements ranging in size from 1,366 to 2,413 square feet and 


16 requiring excavations of up to at least 14 feet below grade. These basements would require 


17 significant grading and landform alteration and would increase the already large single-family 


I 8 residences (at 3,834 square feet, 2,735 square feet, and 3,468 square feet) to 5,200 square feet, 


19 4,422, and 5,881 square feet. For perspective, the Commission observes the combined 5,466 


20 square feet of basement space sought by Petitioners would be close in size to two tennis couits 


21 and the 2,705 cubic yards ofrequired excavation is the equivalent to approximately 300 heavy-


22 duty commercial truckloads of materials. (Opp. at p. 21, citing AR 1102, fn. 12.) As such, the 


23 Commission concluded the projects as proposed "d[id] not reflect the fact that the parcels are 


24 located within a known recorded archaeological resource site" and further found the Projects 


25 would have the tendency to ''maximize landform and alteration" on the Sites "as opposed to 


26 avoiding sensitive areas and limiting landform alternation and grading." (AR 1102, emphasis 


27 added.) And though full avoidance of impacts to archaeological resources was not feasible, the 


28 Commission concluded that impact minimization could be achieved by eliminating the 
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1 basements which would allow development to proceed while appropriately protecting 


2 archaeological resources. (AR 1086, 1103-04.) 


3 The Court finds this conclusion was supported by substantial evidence. Cmmel LUP 


4 Policy 2.8.2 requires that site planning and design features be incorporated to "minimize or avoid 


5 impacts to archaeological resources." The Cambridge Dictionary defines "minimize" as follows: 


6 "to reduce something to the smallest possible level or amount." (Cambridge Diet. Online (2022) 


7 < https://dictionary.cambridge.org/us/diclionary/english/min.imize> [as of January 21, 2022].) 


8 Here, given the sheer breadth and depth of the proposed basements, the location of the Sites in 


9 Sensitive Archaeological Resource Area CA-MNT-17, the location of the Sites within a block of 


10 the boundaries of two additional known cultural sites, the fact a number ofresources had been 


11 discovered within very close proximity of the Sites, and the fact the boundaries between the 


12 prehistoric sites have not been clearly delineated, a fair argument could be made that the mere 


13 monitoring of the excavations (as proposed by the archaeologist reports) would not reduce 


14 impacts to the smallest possible level. There is no question that prohibiting the construction of 


15 the extensive basements for the homes would result in a lesser probability of impact than the 


16 monito1ing of extensive excavations as they are occurring. As such, the Commission's 


17 imposition of Special Condition 1 was supported by substantial evidence. 


18 C. Propriety of Com mi sion 's Imposition of Special Conditions 1 and 7 


19 Lastly, Petitioners contend that Special Condition 1, which prohibited basements and 


20 limited ground disturbance and grading of the properties, and Special Condition 7, which 


21 required that all special conditions be recorded, constitute a government taking of property 


22 without just compensation under the Fifth Amendment of the Constitution. Specifically, they 


23 assert that under the Takings Clause, a local government cannot constitutionally exact a petmit 


24 condition from an applicant unless the permit condition bears an "essential nexus" and "rough 


25 proportionality" to the impact of the proposed use of the property. (Opening Brief at p. 23, citing 


26 Dolan, 512 U.S. at 386,391; see also Nollan v. California Coastal Comm 'n (1987) 483 U.S. 825 


27 837; Koontz v. St. Johns River Water Management Dist. (2013) 570 U.S. 595, 599.) Here, 


28 Petitioners contend that Special Conditions 1 and 7 essentially require them to convey a 
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1 restrictive covenant to the Coastal Commission that permanently restricts anyone from building a 


2 basement on the subject properties. But, they assert such conditions lack a nexus and a rough 


3 proportionality to the impact of the proposed basement construction because multiple experts 


4 found no evidence of archaeological resources at the Sites and the County had detennined the 


5 ground disturbance would be similar regardless of whether the houses included a basement. 


6 The Court finds no need to reach the merits of Petitioners' takings arguments because 


7 they fail for a threshold reason. As the Coastal Commission points out in its opposition, 


8 Petitioners failed to raise a takings contention during the administrative proceedings and, thus, 


9 did not exhaust their administrative remedies. "The purpose of the rule of exhaustion of 


10 administrative remedies is to provide an administrative agency with the oppo1tunity to decide 


11 matters in its area of expertise prior to judicial review. The decision making body is entitled to 


12 learn the contentions of interested parties before litigation is instituted." (California Native Plant 


13 Soc y v. City of Rancho Cordova (2009) 172 Cal.App.4th 603, 616, internal citations and 


14 quotation marks omitted.) "If (plaintiffs] have previously sought administrative relief. .. the 


15 (agency] will have had its opportunity to act and to render litigation unnecessary, if it had chosen 


16 to do so." (Mani Bros. Real Est. Grp. v. City of Los Angeles (2007) 153 Cal.App.4th 1385, 1394-


17 95, internal citations and quotation marks omitted.) "The 'exact issue' must have been presented 


18 to the administrative agency to satisfy the exhaustion requirement," though "less specificity is 


19 required to preserve an issue for appeal in an administrative proceeding than in a judicial 


20 proceeding" because parties in such proceedings generally are not represented by counsel. (Ibid.) 


21 Here, there does not appear to be any dispute Petitioners did not assett that Special 


22 Conditions I and 7 were unconstitutional takings in the administrative proceedings. This is 


23 despite the fact Petitioners were actually represented by counsel during those proceedings. (See, 


24 e.g., AR 4023-26, AR 3981-3992.) Petitioners attempt to salvage their failure by asserting that 


25 the Commission was generally aware its permitting conditions needed to conform with the 


26 Takings Clause and Supreme Court precedent. (Reply at p. 15, citing E. Peninsula Educ. 


27 Council, Inc. v. Palos Verdes Peninsula Unified Sch. Dist. (1989) 210 Cal.App.3d 155, 176.) 


28 They also contend ''the appeal itself addresses taking issues" (AR 192) and the Commission staff 
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1 report also addressed potential takings issues, noting that "denial could engender constitutional 


2 takings questions" (AR I 086). (Ibid.) Petitioners assert this is sufficient to satisfy the exhaustion 


3 requirement because Petitioners can "litigate any issue raised before the agency by anyone." (Id. 


4 at pp. 15-16, citing Woodward Park Homeowners Ass 'n, Inc. v. City of Fresno (2007) 150 


5 Cal.App.4th 683, 711.) . 


6 Petitioners' contentions are not well-taken. At the outset, it seems Petitioners are 


7 suggesting that they can raise any issue not raised in the below administrative proceedings so 


8 long as it relates to laws or constitutional requirements the Commission was generally aware of 


9 when it rendered its decision on the Pennits. Petitioners cite no authority in supp01i of such a 


l O broad interpretation of the doctrine of exhaustion. They do refer to E. Peninsula Educ. Council, 


11 Inc. v. Palos Verdes Peninsula Unified Sch. Dist. (I 989) 210 Cal.App.3d 155 relative to their 


12 argument, but this case is wholly distinguishable and does not support Petitioners' proposition. 


13 In E. Peninsula, the court considered whether challengers to an agency decision 


14 sufficiently raised the issue of cumulative effects that was being challenged on appeal. (Id. at 


15 176.) In concluding the challenge had been raised, the comt noted that during the administrative 


16 proceedings individuals had inquired about the need to prepare an EIR to address increased 


17 traffic and smog and criticized the agency's failure to look at analysis that projected impacts in 


18 the long term. (Ibid.) The court concluded such comments should have alerted the board to the 


19 fact its method of analysis was faulty and should be expanded to include analysis of long-term 


20 impacts, traffic and safety. (Ibid.) As for the challengers' failure to cite specific statutory 


21 language in their comments, the court held it was not fatal and less specificity was required in 


22 administrative proceedings because parties typically are not represented by counsel and the boar 


23 itself was aware of the statutes and guidelines applicable to its decision. (Ibid.) 


24 Petitioners seize upon this last language of the court's holding to support their contention 


25 they can now raise a takings argument so long as the Commission was aware that its pennit 


26 decision must conform with the Takings Clause. This is a clear misreading of the E. Peninsula 


27 decision. In E. Peninsula, the issue on appeal was raised during the administrative proceedings 


28 and the court merely held the challengers did not have to cite specific statutory provisions the 
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agency was already aware of in order to sufficiently exhaust their remedies. Here, in contrast, 


2 Petitioners' failure was not the failure to cite to the appropriate legal authorities in their 


3 comments to the Commission when their comments should otherwise have put the Commission 


4 on notice of their takings argument. Rather, Petitioners' failure lay in the failure to even raise the 


5 takings issue in the first instance. As such, E. Peninsula does not aid Petitioners. 


6 Petitioners also cite to Woodward Park Homeowners Assn., Inc. v. City of Fresno (2007) 


7 150 Cal.App.4th 683 for the proposition they can rely on issues raised by others in the 


8 administrative proceedings. Their reliance on t~is case is misplaced. 


9 First, Woodward Park dealt with exhaustion under a specific statute in the California 


10 Environmental Quality Act ("CEQA") (i.e. Public Resources Code section 21177) which 


11 provides that an action may not be brought against the agency unless the alleged grounds for 


12 noncompliance were presented to the agency by "any person" during the public comment 


13 periods. (Id. at 711.) But Petitioners cite no authority for the proposition this CEQA statute was 


14 intended to apply to non-CEQA cases. 


15 Second, even if the exhaustion standard prescribed by Section 21177 did apply, it is not 


16 apparent that any other party to the administrative proceedings raised a takings argument relative 


17 to the Commission's imposition of the basement restriction for the properties. Though Petitioner 


18 vaguely contend the takings issue was addressed in "the appeal," upon closer examination it 


19 appears the appeal they are refening to is the appeal Save Carmel Point Cultural Resomces 


20 ("SCP") lodged with the Commission relative to the County's approval of the Pe1mits. In this 


21 appeal, SCP generally stated "[t]he three vacant sites each could be developed with a house with 


22 one or two stories above ground ... [ and] [l]imiting development to development with less ground 


23 disturbance is reasonable and would not be a taking." (See AR 192.) The Com1 is hard-pressed t 


24 see how this passing note in an appeal by another party that preceded the Coastal Commission's 


25 imposition of Special Conditions 1 and 7 could have placed the Commission on notice of the fact 


26 Petitioners would eventually advance a takings challenge relative to the Commission's later-


27 enacted conditions. Petitioners additionally rely on the Coastal Commission's own report in 


28 which it states a wholesale denial of the residential projects "could engender a constitutional 


25 
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1 takings question." (AR 1085-86.) This comment by the Commission itself seems even less likely· 


2 to have alerted the Commission to Petitioners' challenge such that it would have an opportunity 


3 to respond. 


4 As such, the takings argument fails on the basis Petitioners did not exhaust their 


5 administrative remedies. 


6 IV. Disposition 


7 In summary, the Coastal Commission properly exercised appellate jurisdiction over the 


8 appeals of the County-approved Permits. The Commission also did not err in its imposition of 


9 Special Conditions 1 and 7. Accordingly, the petition for writ of mandate is DENIED. 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


25 


26 


27 


28 


Dated: 


II 


II 


II 


II 


II 


II 


II 


II 


II 


II 


II 


II 


II 


1/24/22 


ThornW.Wilts 
Judge of the Superior Court 
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5. NOTICE DESIGNATING REPORTER'S TRANSCRIPT 
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transcript as the record of the oral proceedings in the superior court. Please remember that you must pay for the cost of preparing 
the reporter's transcript. 
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CASE NAME Pietro Family Investments. LP v. California Coastal Commission SUPERIOR COURT CASE NUMBER: 


20CV002395 


5. b. Proceedings 
I request that the following proceedings in the superior court be included in the reporter's transcript. (You must identify each 
proceeding you want included by its date, the department in which it took place, a description of the proceedings (for example, 
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See additional pages. (Check here if you need more space to list additional proceedings. List these proceedings on a 
separate page or pages labeled "Attachment 6," and start with number (5).) 
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_________________________ 
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(Case No. 20CV002395, Honorable Thomas Wills, Judge) 


_________________________ 
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CONTENTS OF JOINT APPENDIX 


_________________________ 
JEFFREY W. McCOY *JEREMY TALCOTT
No. 317377 No. 311490 
Pacific Legal Foundation  Pacific Legal Foundation 
1745 Shea Center Drive, Suite 400 555 Capitol Mall, Suite 1290 
Highlands Ranch, Colorado 80129 Sacramento, California 95814 
Telephone: (916) 419-7111 Telephone: (916) 419-7111 
JMcCoy@pacificlegal.org JTalcott@pacificlegal.org 


Attorneys for Petitioner and Appellant 
Pietro Family Investments, LP 


ROB BONTA 
Attorney General of California 
DAVID PAI 
Supervising Deputy Attorney General 
SHARI B. POSNER 
Deputy Attorney General 


1515 Clay Street, 20th Floor 
P.O. Box 70550 
Oakland, California 94612-0550 
Telephone: (510) 879-0856 
Fax: (510) 622-2270 
Email: Shari.Posner@doj.ca.gov 


Attorneys for Defendant and Respondent 
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 It is hereby stipulated by and between Appellant, Pietro 


Family Investments, LP, and Respondent, California Coastal 


Commission, through their attorneys of record, that the joint 


appendix shall constitute a full and complete copy of the 


documents required by California Rules of Court 8.124 or 


otherwise essential to the proper consideration of the issues on 


appeal. 


1. Verified Petition for Writ of Administrative Mandate 


(CCP § 1094.5), filed 9/8/2020 


2. Respondent California Coastal Commission’s Answer 


to Verified Petition for Writ of Administrative Mandate, filed 


6/29/2021 


3. Memorandum in Support of Petition for a Writ of 


Administrative Mandate, filed 9/15/2021 


4. Respondent California Coastal Commission’s 


Memorandum of Points and Authorities in Opposition to Petition 


for Writ of Administrative Mandate, filed 10/28/2021 


5. Petitioners’ Reply in Support of Petition for Writ of 


Administrative Mandate, filed 11/12/2021 


6. Order After Submission Re: Petition for Writ of 


Mandate, filed 1/24/2022 
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7. Judgment Denying Petition for Writ of Mandate, filed 


3/5/2022 


8. Notice of Appeal, filed 3/25/2022 


9. Notice of Entry of Judgment or Order, with attached 


Judgment and Order, filed 4/4/2022 


10. Appellant’s Notice Designating Record on Appeal, 


filed 4/4/2022 


11. Trial Court Docket 


Respectfully submitted, 
 
DATED: December 5, 2022. 


 JEREMY TALCOTT 
 JEFFREY W. McCOY 
 
 /s/ Jeremy Talcott   
        JEREMY TALCOTT 
 Attorneys for Petitioner and Appellant 
 Pietro Family Investments, LP 
 


DATED: December 5, 2022. 
 


ROB BONTA 
Attorney General of California 
DAVID PAI 
Supervising Deputy Attorney General 
 
 
______________________________ 
SHARI B. POSNER 
Deputy Attorney General 
Attorneys for Defendant and Respondent 
California Coastal Commission 
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9/9/2020 Administrative Record Chris Adamski, Pietro Family Investments, LP, Valley Point, LLC,
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Emerson Development Group, Inc., Courtney Adamski
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Emerson Development Group, Inc., Courtney Adamski
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9/9/2020 Administrative Record Chris Adamski, Pietro Family Investments, LP, Valley Point, LLC,
Emerson Development Group, Inc., Courtney Adamski


10/19/2020 Proof of Service:
Summons


Chris Adamski, Courtney Adamski, Emerson Development
Group, Inc., Pietro Family Investments, LP, Valley Point, LLC


11/4/2020 Stipulation and Order
Signed


California Coastal Commission


12/8/2020 Stipulation and Order
Signed


Chris Adamski, Pietro Family Investments, LP, Valley Point, LLC,
Emerson Development Group, Inc., Courtney Adamski


12/23/2020 Statement: Case
Management
Conference


Chris Adamski, Pietro Family Investments, LP, Valley Point, LLC,
Emerson Development Group, Inc., Courtney Adamski


12/23/2020 Statement: Case
Management
Conference


California Coastal Commission


1/11/2021 Notice of Related Case Save Carmel Point Cultural Resources


1/12/2021 Minute Order


5/27/2021 Statement: Case
Management
Conference


Chris Adamski, Pietro Family Investments, LP, Valley Point, LLC,
Emerson Development Group, Inc., Courtney Adamski


6/1/2021 Zoom Instruction Sheet
J. Wills D15


6/1/2021 Notice Chris Adamski, Pietro Family Investments, LP, Valley Point, LLC,
Emerson Development Group, Inc., Courtney Adamski


6/8/2021 Minute Order


6/29/2021 Answer (Unlimited) (Fee
Applies)


California Coastal Commission


8/3/2021 Stipulation (No Order) Chris Adamski, Pietro Family Investments, LP, Valley Point, LLC,
Emerson Development Group, Inc., Courtney Adamski


9/15/2021 Memorandum: Points
and Authorities


Chris Adamski, Pietro Family Investments, LP, Valley Point, LLC,
Emerson Development Group, Inc., Courtney Adamski


9/17/2021 Order Chris Adamski, Pietro Family Investments, LP, Valley Point, LLC,
Emerson Development Group, Inc., Courtney Adamski, Emerson
Development Group, Inc., Pietro Family Investments, LP, Valley
Point, LLC


10/15/2021 Notice of Entry of Order Chris Adamski, Pietro Family Investments, LP, Valley Point, LLC,
Emerson Development Group, Inc., Courtney Adamski, Pietro
Family Investments, LP, Valley Point, LLC


10/15/2021 Notice: Change
Address/Firm Name


Chris Adamski, Pietro Family Investments, LP, Valley Point, LLC,
Emerson Development Group, Inc., Courtney AdamskiJA188







▴ File
Date File Type Filed By


10/28/2021 Opposition/Objections California Coastal Commission


10/28/2021 Proof of Service California Coastal Commission


11/4/2021 Minute Order: Out of
Court Entry
w/Signature


11/4/2021 Notice


11/12/2021 Reply Chris Adamski, Pietro Family Investments, LP, Valley Point, LLC,
Emerson Development Group, Inc., Courtney Adamski


11/15/2021 Declaration Chris Adamski, Pietro Family Investments, LP, Valley Point, LLC,
Emerson Development Group, Inc., Courtney Adamski


11/15/2021 Declaration Chris Adamski, Pietro Family Investments, LP, Valley Point, LLC,
Emerson Development Group, Inc., Courtney Adamski


11/15/2021 Declaration Chris Adamski, Pietro Family Investments, LP, Valley Point, LLC,
Emerson Development Group, Inc., Courtney Adamski


11/15/2021 Declaration Chris Adamski, Pietro Family Investments, LP, Valley Point, LLC,
Emerson Development Group, Inc., Courtney Adamski


11/18/2021 Declaration Chris Adamski, Pietro Family Investments, LP, Valley Point, LLC,
Emerson Development Group, Inc., Courtney Adamski


11/18/2021 Declaration Chris Adamski, Pietro Family Investments, LP, Valley Point, LLC,
Emerson Development Group, Inc., Courtney Adamski


11/18/2021 Declaration Chris Adamski, Pietro Family Investments, LP, Valley Point, LLC,
Emerson Development Group, Inc., Courtney Adamski


11/18/2021 Declaration Chris Adamski, Pietro Family Investments, LP, Valley Point, LLC,
Emerson Development Group, Inc., Courtney Adamski


11/18/2021 Declaration Chris Adamski, Pietro Family Investments, LP, Valley Point, LLC,
Emerson Development Group, Inc., Courtney Adamski


11/18/2021 Declaration Chris Adamski, Pietro Family Investments, LP, Valley Point, LLC,
Emerson Development Group, Inc., Courtney Adamski


11/18/2021 Declaration Chris Adamski, Pietro Family Investments, LP, Valley Point, LLC,
Emerson Development Group, Inc., Courtney Adamski


11/18/2021 Declaration Chris Adamski, Pietro Family Investments, LP, Valley Point, LLC,
Emerson Development Group, Inc., Courtney Adamski


11/18/2021 Declaration Chris Adamski, Pietro Family Investments, LP, Valley Point, LLC,
Emerson Development Group, Inc., Courtney Adamski


11/18/2021 Declaration Chris Adamski, Pietro Family Investments, LP, Valley Point, LLC,
Emerson Development Group, Inc., Courtney Adamski


11/18/2021 Declaration Chris Adamski, Pietro Family Investments, LP, Valley Point, LLC,
Emerson Development Group, Inc., Courtney AdamskiJA189
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11/18/2021 Declaration Chris Adamski, Pietro Family Investments, LP, Valley Point, LLC,
Emerson Development Group, Inc., Courtney Adamski


11/18/2021 Declaration Chris Adamski, Pietro Family Investments, LP, Valley Point, LLC,
Emerson Development Group, Inc., Courtney Adamski


11/18/2021 Declaration Chris Adamski, Pietro Family Investments, LP, Valley Point, LLC,
Emerson Development Group, Inc., Courtney Adamski


11/18/2021 Declaration Chris Adamski, Pietro Family Investments, LP, Valley Point, LLC,
Emerson Development Group, Inc., Courtney Adamski


11/18/2021 Declaration Chris Adamski, Pietro Family Investments, LP, Valley Point, LLC,
Emerson Development Group, Inc., Courtney Adamski


11/18/2021 Declaration Chris Adamski, Pietro Family Investments, LP, Valley Point, LLC,
Emerson Development Group, Inc., Courtney Adamski


11/18/2021 Declaration Chris Adamski, Pietro Family Investments, LP, Valley Point, LLC,
Emerson Development Group, Inc., Courtney Adamski


11/18/2021 Declaration Chris Adamski, Pietro Family Investments, LP, Valley Point, LLC,
Emerson Development Group, Inc., Courtney Adamski


11/18/2021 Declaration Chris Adamski, Pietro Family Investments, LP, Valley Point, LLC,
Emerson Development Group, Inc., Courtney Adamski


11/18/2021 Declaration Chris Adamski, Pietro Family Investments, LP, Valley Point, LLC,
Emerson Development Group, Inc., Courtney Adamski


11/18/2021 Declaration Chris Adamski, Pietro Family Investments, LP, Valley Point, LLC,
Emerson Development Group, Inc., Courtney Adamski


11/18/2021 Declaration Chris Adamski, Pietro Family Investments, LP, Valley Point, LLC,
Emerson Development Group, Inc., Courtney Adamski


11/18/2021 Declaration Chris Adamski, Pietro Family Investments, LP, Valley Point, LLC,
Emerson Development Group, Inc., Courtney Adamski


11/22/2021 Request California Coastal Commission


11/29/2021 Minute Order


11/29/2021 Case under submission
for decision


12/8/2021 Returned/Undeliverable
Mail


1/24/2022 Order After Submission


3/8/2022 Returned/Undeliverable
Mail


3/25/2022 Notice of Appeal - Court
of Appeal JA190







▴ File
Date File Type Filed By


4/1/2022 Notice: Clerk's Notice of
Appeal


4/4/2022 Judgment: Notice of
Entry (Civil)


California Coastal Commission


4/4/2022 Designation/Transcript
on Appeal


Pietro Family Investments, LP


6/7/2022 Notice: Appeal Estimate
(Clerk and Reporter)


6/24/2022 Notice: Prepare
Reporter's Transcrpt


8/12/2022 Notice: Transmittal


8/15/2022 Notice


8/24/2022 Notice
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Declaration of Service 
 
 I, Jeremy Talcott, declare as follows: 


 I am a resident of the State of California, residing or 


employed in Sacramento, California. I am over the age of 18 


years and am not a party to the above-entitled action. My 


business address is 555 Capitol Mall, Suite 1290, Sacramento, 


California 95814. 


 On December 7, 2022, a true copy of the JOINT 


APPENDIX was electronically filed with the Court through 


Truefiling.com. Notice of this filing will be sent to counsel below 


who is registered with the Court’s efiling system.  


Shari Beth Posner 
Office of the Attorney General 
1515 Clay St., Suite 2100 
Oakland, CA 94612 
Attorney for Defendant and Respondent  
California Coastal Commission 


 I declare under penalty of perjury that the foregoing is true 


and correct and that this declaration was executed this 7th day of 


December, 2022, at Sacramento, California. 


 


    /s/ Jeremy Talcott    
           JEREMY TALCOTT  
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Introduction 


Pietro Family Investments, LP (Pietro) appeals the 


unlawful denial by the California Coastal Commission 


(Commission) of two building permits1 for single-family homes in 


the Carmel Point neighborhood of unincorporated Monterey 


County (County). Pietro applied for permits to develop two 


residential parcels with homes that included a basement, which 


was consistent with more than 100 other homes in the same 


neighborhood. The County reviewed and approved the requested 


permits, conditioned on Pietro’s compliance with certain 


reasonable conditions designed to protect and preserve any 


potential archaeological resources that might be discovered in the 


course of developing the property. Local activist groups appealed 


the permit approvals to the County Board of Supervisors. The 


Board denied the appeal and again approved the permits, 


concluding that they were consistent with the Monterey County 


Local Coastal Program (LCP). 


 
1 The case below involved three building permits. However, 
Petitioners Chris Adamski, Courtney Adamski, Emerson 
Development Group, Inc., and Valley Point, LLC do not appeal 
the superior court opinion. Appellant Pietro Family Investments, 
LP retains interest in two of the three properties, which are the 
subject of this appeal. 
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Upon conclusion of the County’s proceedings, the activist 


groups again appealed the permit approvals to the Commission, 


which determined that the appeal raised a substantial issue 


under the Monterey County LCP. Following de novo review, the 


Commission recommended denial of the permits as submitted, 


and instead approved Pietro’s permits subject to several new 


conditions on development, including Special Condition 1, which 


required Pietro to submit new plans for the homes, this time 


excluding the basements, and demanded additional limits on 


grading or “ground disturbing” on the properties. The 


Commission determined that the LCP required it to “ensure 


avoidance” of archeological resources that may theoretically exist, 


even while conceding that no actual evidence existed to establish 


that archeological resources existed on the subject properties. 


AR001085 (emphasis in original); AR000833. Pietro filed a 


petition for writ of administrative mandamus pursuant to Code of 


Civil Procedure (CCP) Section 1094.5, asserting the Commission 


acted in excess of its jurisdiction and failed to proceed in the 


manner required by law by imposing the new permit conditions. 


Pietro additionally asserted the Commission lacked substantial 







8 
 


evidence to conclude the proposed development was inconsistent 


with the LCP. 


The Superior Court denied the writ, rejecting each of 


Pietro’s claims. JA 135–41, Order 16–22. Despite the 


Commission’s determination that the LCP required it to “avoid 


[all] impacts” to archeological resources, the court reasoned that 


the Commission’s approval of the permits in order to avoid a 


potential takings claim revealed that the agency understood 


complete avoidance was not actually required. JA 136–37, Order 


17–18. The court further held that substantial evidence existed 


for the Commission to believe that archeological resources might 


exist on the property merely because the properties “are located 


in the LCP-designated Sensitive Archeological Resource Area 


. . . .” JA 138, Order 19. The court noted the presence of such 


resources “in very close proximity to the site.” JA 139, Order 20. 


The Commission and the trial court are both incorrect. The 


Monterey County LCP requires mitigation only for developments 


on “parcels where archaeological or other cultural sites are 


located . . . .” AR 906 (emphasis added). Here, there is no evidence 


the Pietro properties contain any archeological resources. Yet the 


Commission required Pietro to resubmit development plans that 
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omitted basements and limited grading to ensure avoidance of 


unidentified resources. Under the certified LCP, for the 


Commission to require that development mitigate or avoid 


impacts to archeological resources, evidence must exist that such 


resources are actually located on the property. Since the 


Commission put forward no evidence whatsoever that 


archeological resources existed on the property, and merely 


speculated that they may exist, it could not impose an arbitrary 


condition designed to avoid those (nonexistent) resources. 


Accordingly, the determinations of the Commission and the 


superior court should be reversed, and this Court should grant a 


writ ordering the Commission to reinstate the County’s approval 


of Pietro’s permits, absent Special Condition 1. 


Statement of the Case 


This is an administrative mandamus action arising under 


Code of Civil Procedure Section 1094.5. The Commission reached 


a final decision on July 9, 2020, denying Pietro’s permits as 


approved by the County, and instead approved the permits 


subject to several additional conditions. On September 8, 2020, 


Pietro filed a Verified Petition for Writ of Administrative 


Mandate, asserting that the Commission’s decision was (1) not 
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supported by substantial evidence, and (2) inconsistent with the 


LCP, and therefore the Commission failed to act in the manner 


required by law, abused its discretion, and/or acted without, or in 


excess of, its jurisdiction.2  


The Superior Court for the County of Monterey denied 


Pietro’s petition on January 24, 2022. JA 120. The decision 


disposed of all Pietro’s claims, and Pietro timely appealed on 


March 25, 2022. JA 148. 


Statement of Appealability 


 This is an appeal from a final judgment (see JA 146–47) 


resolving all issues between the parties, pursuant to Code of Civil 


Procedure section 904.1(a)(1). 


Legal and Factual Background 


The general Coastal Act permitting scheme 


The Coastal Act requires all local governments within the 


coastal zone to prepare a Local Coastal Program. Pub. Res. Code 


§ 30500(a). The LCP comprises a Land Use Plan (LUP), zoning 


ordinances, zoning district maps, and other implementing 


 
2 Pietro also alleged that the Commission lacked jurisdiction to 
take appeal of the permits, and that the special conditions 
constituted an unconstitutional condition, but does not appeal the 
Superior Court’s denial of those claims. 
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actions. Id. §§ 30512, 30513. The Commission reviews each 


proposed LUP, but only for conformance with the Act. Id. 


§ 30512. So long as the LUP meets the requirements of the Act 


and is in conformance with it, the Commission “shall certify” the 


LUP. Id. The Commission is also required to certify the zoning 


ordinances, zoning district maps, and other implementing 


actions. Id. § 30513. It may reject them only if they do not 


conform with, or are inadequate to carry out, the provisions of the 


certified LUP. Id. 


Once the Commission certifies an LCP, the Coastal Act 


“emphasizes local control.” City of Malibu v. Cal. Coastal 


Comm’n, 206 Cal. App. 4th 549, 563 (2012). Parties that seek to 


undertake development3 in the coastal zone must first obtain a 


Coastal Development Permit (CDP). But for any area located 


within a certified LCP, CDPs “shall be obtained from the local 


government.” Pub. Res. Code § 30600(d). Because Monterey 


County has a certified LCP, CDP applications such as Pietro’s 


 
3 “Development” is defined in Public Resources Code § 30106. 
Pietro does not dispute that its project constitutes development, 
and thus requires a CDP. 
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must be submitted to the County, and the County makes the 


initial decision. 


In certain circumstances, approved permits may be 


appealed to the Commission. When this occurs, the Commission 


must first make a “substantial issue” determination—the 


Commission decides whether to accept appellate jurisdiction. If 


the Commission accepts jurisdiction, the agency then reviews the 


underlying permit application de novo, applying the applicable 


Coastal Act and LCP rules. See generally McAllister v. County of 


Monterey, 147 Cal. App. 4th 253, 273–74 (2007). 


Monterey County’s LCP 


A local coastal program “includes a land use plan, which 


functions as the general plan for property in the coastal zone; and 


a local implementation plan, which includes the zoning, zoning 


maps, and other implementing actions for the coastal zone.” 


McAllister v. Cal. Coastal Comm’n, 169 Cal. App. 4th 912, 922 


(2008), as modified (Jan. 20, 2009). Monterey County’s certified 


LCP consists of multiple LUPs, as well as Coastal 


Implementation Plans (CIP) for each LUP. This includes the 


Carmel Area LUP, which has been certified since April 14, 1983, 


and the Carmel Area CIP, which was adopted January 5, 1988, 
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both of which encompass Pietro’s properties. AR000844, 000965. 


Pietro’s properties fall within the medium density residential 


(MDR) district of the coastal zone. AR001095. Within the MDR 


District, the “first single family dwelling per legal lot of record” is 


considered a principal use. Monterey County Zoning Coastal 


Implementation Plan § 20.12.040(A), AR001069. The two permits 


at issue are for a “single-family dwelling” on each of the two 


vacant lots. AR000438–39. 


The provisions at issue here are those governing the 


preservation of archaeological resources that may be at risk of 


destruction from development. First, the LUP establishes an 


overarching policy goal requiring all development to “incorporate 


all site planning and design features necessary to minimize or 


avoid impacts to archaeological resources.” Carmel Area LUP 


§ 2.8.2, AR000906. The more specific CIP then mandates “any 


project within 750 feet of a known archaeological resource” to be 


considered “development” requiring the issuance of a Coastal 


Development Permit. Carmel Area CIP § 20.146.020(H)(9) and 


20.146.090(A)(1), AR000970, AR001017. Next, the LUP requires 


that any development proposed within “area[s] of high 


archaeological sensitivity” include a preliminary archeological 
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survey “to determine if an archaeological site exists.” LUP. 


§ 2.8.3(2), AR000906. Similarly, the more specific CIP states that 


“[a]n archaeological survey report shall be required for any 


development project located within . . . 750 feet of a known 


archaeological resource . . . .” Carmel Area CIP 


§ 20.146.090(B)(1), AR001017. Where archeological sites are 


identified, both the LUP and the CIP provides options to mitigate 


or avoid impacts to archeological resources. For example, for 


“sensitive prehistoric or archaeologic sites” the County shall 


explore “[a]ll available measures” including the purchase of 


archeological easements to avoid development on such sites 


entirely. LUP § 2.8.3(3), AR000906; CIP § 20.146.090(D)(1), 


AR001018. Finally, the LUP requires all parcels “where 


archaeological or other cultural sites are located” to incorporate 


project design that “avoids or substantially minimizes impacts to 


such cultural sites.” LUP § 2.8.3(4), AR000906 (emphasis added). 


Similarly, the CIP states that development on any site with an 


archeological site “as identified through an archeological report” 


shall be subject to various conditions, including adopting 


“mitigation measures contained in the archaeological survey” and 


granting an archeological easement over the archeological site. 
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CIP § 20.146.090(D)(2)(a)–(c), AR001018–19. Proposed 


development on parcels “where archaeological or other cultural 


sites are located” is required “to avoid impacts to such cultural 


sites.” Id. § 20.146.090(D)(3), AR001019. Finally, where an 


archeological report concludes that “construction on or 


construction impacts” to “an identified archaeological or 


paleontological site cannot be avoided, . . . a mitigation plan shall 


be required for the project.” Id. § 20.146.090(D)(4), AR001019. 


Pietro’s attempts to develop the properties 


For over seven years, the Pietro family, through their legal 


entity, Pietro Family Investments, LP, along with its business 


partners Chris Adamski, Courtney Adamski, Emerson 


Development Group, Inc., and Valley Point, LLC, have been 


trying to build two homes in the Carmel Point neighborhood. 


AR000803.  


Pietro created a joint venture in 2015 to purchase four lots 


in the Carmel area. See JA 008, Verified Petition ¶ 24. The 


venture purchased one developed lot (it slated for redevelopment) 


and three undeveloped lots. Id. For the three undeveloped lots, 


one would be developed for Mike Pietro as a retirement home, 


one would be developed for Pietro’s business partners as a family 
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home, and the third would be sold. JA 008, Verified Petition ¶ 26. 


This appeal involves two of the lots: 26307 Isabella Avenue and 


26338 Valley View Avenue. 


To ensure that no archeological resources would be 


impacted by the construction of the homes, Pietro undertook far 


more archeological investigation than necessary or typically 


conducted in the area. AR003981. Prior to County approval of its 


permits, Pietro worked with three different archeological experts 


to survey the properties for any trace of cultural artifacts. See 


AR001173, AR001241. None of the three experts found 


substantial evidence that cultural artifacts exist on the parcels. 


Id. 


Pietro submitted the development permit applications to 


the County (including for coastal development permits) for the 


three parcels and, on December 5, 2018, the Monterey County 


Planning Commission held a hearing and approved the three 


permits. AR001937; AR001988; AR002037. Two organizations, 


the Open Monterey Project and Save Carmel Point Cultural 


Resources, appealed the permit approval to the Monterey County 


Board of Supervisors. AR001163; AR001225. On April 23, 2019, 


the Monterey County Board of Supervisors denied the appeal and 
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approved the permits for all three properties. AR001187; 


AR001256. The County determined, inter alia, that the permits 


were consistent with the Monterey County LCP, because no 


substantial evidence existed that archeological resources existed 


on the properties that required avoidance. AR001173; AR001241. 


The County also clarified that Pietro would be required to 


undertake mitigation measures if any archeological resources 


were discovered during construction. AR000182; AR001250.  


Even after the County’s approval, Pietro took additional 


steps to ensure that building homes would not affect cultural 


resources. AR003981. Based on a suggestion from the groups that 


appealed the permit, Pietro voluntarily invested over $100,000 to 


geoprobe the sites and use ground penetrating radar (GPR). 


AR000804. The GPR methods were sound, and the soil conditions 


of the lots provided “adequate and excellent potential for finding 


buried cultural resources and potential human burial locations” 


had any been located on the sites. AR000821. But the additional 


experts found no evidence of any of those or other resources on 


the site. As a result of this extra effort, the Esselen Nation Tribal 


Chair sent a letter of support for the proposed projects. 


AR000804. In short, Pietro went “above and beyond” in its 
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attempt to ensure that no archaeological resources would be 


harmed by development. AR003981. 


Despite Pietro’s work to ensure no impact to potential 


cultural resources, Save Carmel Point Cultural Resources 


appealed the County’s approval to the Coastal Commission. See 


AR000002. On November 13, 2019, the Commission found that 


the appeal raised a substantial issue. AR000423. Subsequently, 


the Commission staff recommended that the Commission add 


several Special Conditions to the approval of the two permits. See 


AR000009–13. Importantly, Special Condition 1 requires Pietro 


to submit new plans for the homes without basements, and limits 


“ground disturbing” and grading of the properties. AR000027.  


On July 9, 2020, the Commission held a hearing and 


adopted the staff’s recommendations in full. AR001083. On 


September 8, 2020, Appellant filed its Petition for Writ of 


Administrative Mandate challenging the Commission’s decision.4 


JA 004. On January 24, 2022, the superior court issued its 


opinion, denying Petitioner’s writ in full. JA 120. Appellant 


timely filed its notice of appeal on March 25, 2022. JA 148. 


 
4 Monday, September 7, 2020, was Labor Day and a court 
holiday. See Cal. R. Ct. 1.10(b).  
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Standard of Review 


In determining whether an agency has failed to proceed 


according to the law, the Court exercises its independent 


judgment, giving no deference to the agency’s interpretation of 


the law. McAllister, 169 Cal. App. 4th at 921; Schneider v. Cal. 


Coastal Comm’n, 140 Cal. App. 4th 1339, 1344 (2006) (“A court 


does not . . . defer to an agency’s view when deciding whether a 


regulation lies within the scope of the authority delegated by the 


Legislature.”) (citation omitted).  


To the extent that an agency has acted within its 


jurisdiction and according to law, a reviewing court still “must 


scrutinize the record and determine whether substantial evidence 


supports the administrative agency’s findings and whether these 


findings support the agency’s decision,” resolving doubts in favor 


of the agency. Topanga Ass’n for a Scenic Cmty. v. County of 


Los Angeles, 11 Cal. 3d 506, 514 (1974).5 A determination that 


substantial evidence supports the agency’s decision and its 


 
5 For “substantial evidence” review under section 1094.5, the 
roles of the superior court and the Court of Appeal are “precisely 
the same,” and “the conclusions of the [lower tribunal], and its 
disposition of the issues in this case, are not conclusive on 
appeal.” Sierra Club v. Cal. Coastal Comm’n, 19 Cal. App. 4th 
547, 557 (1993) (internal citation and quotation marks omitted). 
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findings must be made “in light of the whole record.” JKH 


Enters., Inc. v. Dep’t of Indus. Relations, 142 Cal. App. 4th 1046, 


1057 (2006). In its review, the Court must consider all evidence 


within the record, including “that which fairly detracts from the 


evidence supporting [the agency’s] determination.” California 


Youth Auth. v. State Pers. Bd., 104 Cal. App. 4th 575, 586 (2002). 


Regardless of the standard of review, a court always reviews 


questions of law de novo. Duncan v. Dep’t of Pers. Admin., 77 Cal. 


App. 4th 1166, 1174 (2000). 


Argument 


I. The County properly found that there was no 
substantial evidence of archeological resources on 
Pietro’s property. 


After thorough review of Pietro’s permit applications, the 


County correctly concluded that no substantial evidence existed 


to establish that any archeological resources existed on the 


parcels, such that avoidance or mitigation would be required. 


AR001173; AR001241. On appeal, the Commission failed to 


present any evidence rebutting that earlier evidence and that 


might justify the burdensome mitigation measures it imposed. 


The Commission engaged only in pure speculation about the 


potential for archeological resources on the properties and 
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instead required Pietro to prove beyond all doubt that no 


resources could ever be discovered on the property. AR001103. 


Because the Commission failed to provide substantial evidence to 


justify its findings, its decision should be vacated. 


Section 1094.5 of the Code of Civil Procedure defines the 


scope of the Court’s review power in administrative mandate 


actions. The statute provides, in relevant part, that “abuse of 


discretion is established if the court determines that the findings 


are not supported by substantial evidence in the light of the whole 


record.” Civ. Proc. Code § 1094.5 (emphasis added). But 


substantial evidence is not just any evidence, it is “relevant 


evidence that a reasonable mind might accept as adequate to 


support a conclusion,” and “must be reasonable, credible, and of 


solid value.” California Youth Auth., 104 Cal. App. 4th at 584–85. 


Substantial evidence must be of “ponderable legal significance.” 


Kuhn v. Dep’t of Gen. Servs., 22 Cal. App. 4th 1627, 1633 (1994). 


But “mere speculation or conjecture cannot support a finding 


. . . .” Id. Further, the Court must consider all evidence presented, 


including “that which fairly detracts from the evidence 


supporting the [agency]’s determination.” Id. at 576–77. 
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Put simply, the record here contains no evidence whatsoever 


as to archeological resources on Pietro’s properties. Rather, the 


only evidence put forward as to the properties themselves came 


to a single conclusion—no evidence of either cultural or 


archeological resources could be found. See AR002701–43, 


004178–004260, and 004279–004300. Rather than present 


affirmative evidence as to the existence of resources, the 


Commission simply presupposed the potential existence of 


resources and imposed on Pietro the impossible standard of 


disproving the Commission’s presupposition. See AR001085 (“It is 


not possible to say with 100% certainty what type of 


archeological and tribal cultural resources may be found in the 


soils of these sites . . . .” (emphasis added)).  


Three different archeological experts found no evidence of 


cultural resources on the sites. AR001173; AR001241. Ground 


penetrating radar found no evidence of cultural resources on the 


sites. AR000821. The Commission staff speculated that perhaps 


the radar could not detect burial sites, AR001100, but that 


speculation was rejected by an archeological expert at the 


hearing. AR000821. Further, even if the radar could not detect 


bones, it can detect soil disruptions from human burial locations. 
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Id. The expert’s conclusion was confirmed by the manufacturer of 


the radar technology. AR004041. In short, the Commission staff’s 


speculation is not supported by the record, the science, or the 


facts.  


Even the Commissioners themselves acknowledged the lack 


of evidence for their decision. Commissioner Padilla succinctly 


summarized the staff position: “My understanding is that there 


isn’t any evidence of resources on the particular site that we 


know of.” AR000833. Rather, “the staff position is that there’s no 


way to be 100% certain that we wouldn’t encounter or disrupt 


any as yet undiscovered resources.” Id. The District Director, Dan 


Carl, responded: “I think that’s accurate.” Id. At best, the 


Commission’s statements consist of pure speculation, which is 


insufficient to constitute substantial evidence. Wise v. DLA Piper 


LLP (US), 220 Cal. App. 4th 1180, 1188 (2013) (“[S]peculation is 


not evidence, less still substantial evidence.” (citation omitted)). 


Further, such speculative evidence must be considered in 


light of the whole record, including the overwhelming evidence 


put forward by Pietro “which fairly detracts from the evidence 


supporting the [Commission’s] determination.” California Youth 


Auth., 104 Cal. App. 4th at 576–77. While the Commission is 
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entitled to “weigh conflicting evidence,” it must be reversed if no 


reasonable person could reach its conclusions based on the 


evidence presented. Ross v. Cal. Coastal Comm’n, 199 Cal. App. 


4th 900, 922 (2011), as modified on denial of reh’g (Oct. 11, 2011). 


In light of the whole record, there was no credible 


evidence—let alone substantial evidence—to support the 


Commission’s findings that Pietro’s permits raised a substantial 


issue as to archeological or cultural resources under the certified 


LCP. Rather, as noted above, all evidence presented instead 


fairly detracts from the Commission’s determination, because 


that evidence uniformly shows that there are no archeological 


resources on Pietro’s properties. See AR002701–43, 004178–


004260, and 004279–004300. The only evidence relied upon by 


the Commission consisted of speculation or conjecture, which is 


not evidence. Wise, 220 Cal. App. at 1180. In short, there was no 


conflicting evidence for the Commission to weigh, and no 


reasonable person could conclude that archeological resources 


existed on the subject properties such that avoidance or 


mitigation was required. Ross, 199 Cal. App. 4th at 922.  
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Finally, the Commission fails to “bridge the analytic gap” 


between the evidence and its ultimate decision. See Topanga 


Ass’n for a Scenic Cmty., 11 Cal. 3d at 515. The ultimate 


consideration for the Commission under the certified LCP was 


whether Pietro’s permits could be considered compatible with a 


requirement that they “incorporate all site planning and design 


features necessary to minimize or avoid impacts to archaeological 


resources.” AR000906. But as detailed infra, Part II, the Carmel 


Area LCP requires substantial evidence of identified 


archeological resources to trigger avoidance or mitigation of such 


archeological sites. After all, the purpose of the archeological 


survey requirement under the LCP is “to determine if an 


archelogical site exists.” LUP § 2.8.3(s), AR000906. 


The Commission’s conclusion does not logically flow from 


the evidence before it. The Commission concedes that it is not 


relying on any evidence of archeological resources on Pietro’s 


properties. See AR000833. At best, the Commission is relying on 


speculation that the properties might have resources because of 


the existence of archeological resources “around this particular 


site” within Carmel Point. Id. But the Commission findings 


within the staff report seek to “emphasize preservation over 
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excavation of the resource” and to “avoid or substantially 


minimize impacts to tribal/archaeological resources . . . .” 


AR001085 (emphasis added). The Commission cannot seek to 


preserve or excavate resources for which there’s absolutely no 


proof of their existence. Similarly, it is impossible to avoid or 


substantially minimize impacts to tribal/archeological resources 


that do not exist. Because the Commission concedes that there 


“isn’t any evidence of resources on the particular site[s],” 


AR000833, it cannot “bridge the analytic gap” to support a 


finding that the proposed development of Pietro’s properties fails 


to emphasize preservation over excavation or “avoid or 


substantially minimize impacts.” See Topanga Ass’n for a Scenic 


Cmty., 11 Cal. 3d at 515. 


The record does not contain substantial evidence sufficient 


to support a finding of archeological resources on Pietro’s 


properties. Rather, all of the evidence within the record supports 


only a finding that there are no such resources on those particular 


properties. Because the only evidence of the existence of 


archeological resources within the record pertains to surrounding 


properties, and because the LCP requires avoidance or mitigation 


only once resources can be identified on subject properties, the 
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Commission did not—and could not—bridge the analytic gap 


between the evidence contained within the record and the 


findings of a substantial issue under the certified LCP with 


Pietro’s permits. Accordingly, the action of the Commission 


should be vacated. 


II. The County properly determined that Pietro’s 
development was consistent with the governing 
Land Use Plan. 


The Commission acted inconsistently with the certified 


LCP, and therefore abused its discretion or acted in excess of its 


jurisdiction, when it imposed Special Condition 1 on Pietro. When 


reviewing a CDP for consistency with a governing LCP, the 


Commission is not allowed to impose additional requirements or 


policies not in the LCP. See Schneider, 140 Cal. App. 4th at 1348. 


In other words, once the Commission approves an LCP, it must 


approve or deny permit applications based solely on their 


consistency with the LCP and Coastal Act, and it has no power to 


effectively amend the LCP by adding new, inconsistent 


conditions. See id. Here, Special Condition 1 is flatly inconsistent 


with the LCP. Compare AR000906 (Carmel Area LUP) and 


AR001015 (Carmel Area CIP), with AR001098 (commission staff 


report). By imposing Special Condition 1, the Commission acted 
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in excess of jurisdiction or abused its discretion by not proceeding 


in the manner required by law. Cf. Schneider, 140 Cal. App. 4th 


at 1348.  


In enacting the Coastal Act, “[t]he Legislature left wide 


discretion to local governments to formulate land use plans for 


the coastal zone and it also left wide discretion to local 


governments to determine how to implement certified LCPs.” 


Yost v. Thomas, 36 Cal. 3d 561, 574 (1984). After the Commission 


certifies an LCP, all development review authority is delegated to 


the local government. Pub. Res. Code § 30519.6 Even when the 


Commission has the power to hear an appeal, the Commission’s 


review is limited. Id. § 30603(b)(1). Once the Commission 


approves an LCP it lacks “authority to create or originate any 


land use rules and regulations or draft any part of the coastal 


plan.” Schneider, 140 Cal. App. 4th at 1348 (quotation marks and 


citations omitted).  


 
6 An LCP consists of both the local government’s Land Use Plan 
(LUP), Pub. Res. Code § 30511, and the Local Implementation 
Program (LIP), which consists of “the zoning ordinances, zoning 
district maps, and, if required, other implementing actions . . . .” 
Id.; see also Pub. Res. Code § 30108.6; Yost, 36 Cal. 3d at 565–67. 
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Here, the County acted under its delegated authority and 


determined that the proposals for basements were consistent 


with the governing LUP and CIP. See AR001164; AR001173; 


AR001178–80; AR001241. The key policy for archeological 


resources in Monterey County’s LUP states that “[n]ew land uses, 


both public and private, should be considered compatible with 


this objective only where they incorporate all site planning and 


design features necessary to minimize or avoid impacts to 


archaeological resources.” AR000906. The County found that 


“[g]iven that all three archaeological experts found no substantial 


evidence to support a fair argument that cultural resources exist 


on the parcel, minimizing potential impacts is reasonable while 


avoidance is not feasible.” AR001173; AR001241. In other words, 


development cannot be proposed that avoids resources which 


have not been—and likely can never be—identified. However, 


mitigation measures can be put in place in the event that any 


resources are discovered during construction. Based on the LUP’s 


policy to “minimize or avoid impacts,” AR000906, the County 


approved the new houses with basements. See AR001187; 


AR001255.  
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The County’s interpretation of the LUP is confirmed by a 


close reading of the more specific provisions contained within the 


Carmel Area Coastal Implementation Plan, which are intended 


to implement the general policies contained within the LUP. 


Under the CIP, development within 750 feet of a known 


archeological resource is required to obtain an archeological 


survey. CIP § 20.146.090(A)(1), AR001017. The purpose of the 


archeological survey is “to determine if an archaeological site 


exists.” LUP § 2.8.3(2), AR000906. This is because it is only on 


parcels “where archeological or other cultural sites are located” 


that the CIP requires development “to avoid impacts to such 


cultural sites.” CIP § 20.146.090(D)(3), AR001019 (emphasis 


added). Under the CIP, only once archeological sites are 


“identified through an archaeological report” shall development 


be subject to various conditions, including adopting “mitigation 


measures contained in the archaeological survey” and granting 


an archeological easement over the archeological site itself. CIP 


§ 20.146.090(D)(2)(a)–(c), AR001018–19 (emphasis added). And 


where the archeological survey discovers “sensitive prehistoric or 


archaeologic sites”, the County shall next explore “[a]ll available 


measures” including the purchase of archeological easements to 
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avoid development on such sites entirely. CIP § 20.146.090(D)(1), 


AR001018. But even where an archeological report identifies 


archeological or paleontological sites, construction may proceed 


subject to a mitigation plan if “construction on or construction 


impacts” to “cannot be avoided . . . .” Id. § 20.146.090(D)(4), 


AR001019. Taken in whole, the LCP requires permit applicants 


to take reasonable measures to identify archeological sites on 


their property, so that construction and design can either avoid 


resources entirely (where possible) or minimize impacts (where 


not possible). 


The Commission, however, imposed a standard that is 


entirely inconsistent with the certified LCP. In the adopted staff 


report, the Commission interpreted the LCP to require that all 


proposed projects “ensure avoidance” of cultural resources. 


AR001085 (emphasis in original). Similarly, the Commission 


incorrectly stated that the LCP requires new developments to 


“minimize and avoid impacts to archeological resources. 


AR001098. But the LCP instead uses the disjunctive “or,” 


acknowledging that avoidance may not be possible in all 


instances. AR000906. It is “commonplace for statutes to provide 


alternative means of satisfying a condition” by using “or” rather 
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than “and.” Eddie E. v. Superior Ct., 234 Cal. App. 4th 319, 328 


(2015). The CIP confirms this, providing for the possibility that 


some development will be able to “avoid impacts” entirely, while 


others will instead require a “mitigation plan.” CIP 


§ 20.146.090(D)(3)–(4), AR001019.  


But more egregiously, the Commission ignored entirely the 


sections of the LCP that require first the identification of 


archeological sites. The LCP speaks repeatedly in terms of 


avoidance or mitigation on parcels where archeological or 


cultural sites are located. LUP § 2.8.3(4), AR000906; CIP 


§ 20.146.090(D)(3), AR001019. Such identification takes place 


through the required archeological survey. CIP 


§ 20.146.090(D)(2), AR001018–19. Further, the CIP acknowledges 


that mitigation is acceptable when impacts to “identified 


archaeological or paleontological site cannot be avoided . . . .” CIP 


§ 20.146.090(D)(4), AR001018 (emphasis added). But as the 


County properly found, no substantial evidence exists that 


archeological resources are located on the properties. AR001241; 


supra Part I. 


In the staff report, the Commission effectively inverts the 


language of the certified LCP. Instead of requiring avoidance or 
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mitigation if resources are identified, the Commission requires 


the identification of resources as a precondition of development. 


Put another way, the Commission insists that a negative 


archeological survey (or, as in the Pietro’s case, even five negative 


surveys per property) is itself sufficient evidence to require 


avoidance, because no survey could ever “say with 100% certainty 


what type of archeological and tribal cultural resources may be 


found.” AR001085 (emphasis added). As Commissioner Padilla 


accurately summarized: “My understanding is that there isn’t any 


evidence of resources on the particular site that we know of.” 


AR000833 (emphasis added). Rather, “the staff position is that 


there’s no way to be 100% certain that we wouldn’t encounter or 


disrupt any as yet undiscovered resources.” Id. (emphasis added). 


The District Director, Dan Carl, responded: “I think that’s 


accurate.” Id. 


It is only by effectively amending the LCP that the 


Commission could find that it required all proposed projects to 


“ensure avoidance”, even on sites where no resources have been—


or perhaps ever could be—found. AR001085 (emphasis in 


original). Under the Commission’s theory, the only projects that 


are permissible are those where all potential resources have 
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already been identified with “100% certainty”—an impossible 


standard. Conversely, it is clear that the Commission believes no 


project could be approved where resources are not found, because 


“there’s no way to be 100% certain that we wouldn’t encounter or 


disrupt any as yet undiscovered resources.” AR001085 (emphasis 


added). Tellingly, the Commission interpreted the LCP to 


conclude that the LCP “directed” the Commission to “prohibit 


excavation and grading” entirely. Id.  


The only reason that the Commission allowed any 


development is because outright denial “could engender 


constitutional takings questions.” AR001086. Thus, the 


Commission believed that the LCP requires the avoidance of all 


impacts to any imaginable archaeological resource in the area, 


and that the agency was only prevented from carrying out that 


strict interpretation because of potential takings issues. But that 


is not what the LCP requires. The LCP requires that 


development minimize or avoid impacts on parcels where 


archeological or other cultural sites are located. Carmel Area 


LUP § 2.8.2, AR000906. The Commission’s interpretation added 


additional requirements not listed in the LUP. See AR001098. 
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But the Commission does not have the power to amend an LUP 


on an appeal. Schneider, 140 Cal. App. 4th at 1348. 


The Commission’s interpretation of the certified LCP 


cannot be squared with its language. Under the CIP, mitigation 


and avoidance are triggered once archeological sites are identified 


through an archeological survey. CIP § 20.146.090(D)(2)–(3), 


AR001018–19. This makes sense—a developer can only 


incorporate site design that mitigates or avoids resources that are 


known to exist. Based on the evidence of multiple experts, the 


County determined that it was unlikely cultural resources exist 


on the sites and then put in place safeguards to establish 


mitigation measures on the remote chance that resources were 


discovered during development. AR001173; AR001241. The 


County’s determination was consistent with the LUP. AR000906. 


The Commission’s determination, on the other hand, goes beyond 


the requirements of, and is inconsistent with, the LUP. See 


Schneider, 140 Cal. App. 4th at 1345–48 (permit conditions 


imposed by Commission on appeal must not be inconsistent with 


the LCP).  


The Commission’s position that the LCP requires a 


proposed development to “ensure avoidance” regardless of 
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whether resources are actually located on the property is entitled 


to no deference. Courts exercise independent judgment regarding 


the construction of statutes and ordinances, and no deference is 


required when the meaning of the relevant provision is plain. 


Lindstrom v. Cal. Coastal Comm’n, 40 Cal. App. 5th 73, 96 


(2019). Here, the plain language of the LCP contradicts the 


Commission’s interpretation. By ignoring language within the 


LCP requiring mitigation or avoidance only on sites where 


archeological resources are identified and actually located, the 


Commission contradicted the plain language of the LCP and 


changed its meaning. Cf. id. 


Even if the meaning of the LCP were ambiguous, then the 


County’s interpretation, and not the Commission’s interpretation, 


would be entitled to deference. While courts have sometimes 


deferred to the Commission’s interpretation of an LCP, they have 


only deferred when the Commission’s interpretation was 


consistent with the local government’s interpretation. See 


Lindstrom, 40 Cal. App. 5th at 96. Here, there is a disagreement 


between the County and the Commission over the meaning of the 


LCP. Compare AR001173, with AR001098. If this Court must 


defer to a government’s interpretation of the LUP, it should defer 
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to the County’s interpretation over the Commission’s 


interpretation because the Coastal Act grants wide discretion to 


local governments to determine how to implement certified LCPs. 


Yost, 36 Cal. 3d at 574. 


The County exercised its delegated authority and properly 


approved the permits. In imposing Special Condition 1, the 


Commission rewrote the LUP, imposing additional requirements 


and policies on Pietro. In doing so, the Commission failed to act 


in the manner required by law, abused its discretion, or acted 


without, or in excess of, its jurisdiction. This Court should grant 


the petition for writ of administrative mandate.  


Conclusion 


The Court should reverse the Superior Court’s decision, 


grant the Petition, and issue a writ of mandate compelling the 


Commission to reinstate the Pietro’s permit as properly approved 


by the County. 


DATED: December 7, 2022. 
 
 Respectfully submitted, 
 JEREMY TALCOTT 
 JEFFREY W. McCOY 
 
 /s/ Jeremy Talcott   
        JEREMY TALCOTT 
 Attorneys for Petitioner and Appellant 
 Pietro Family Investments, LP  
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and correct and that this declaration was executed this 7th day of 
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    /s/ Jeremy Talcott    
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