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INTRODUCTION 

In Beshear v. Acree, this Court stated that “the Governor is most definitely 

subject to constitutional constraints even when acting to address a declared 

emergency.” 615 S.W.3d 780, 788 (Ky. 2020). Here, the Court is asked to decide 

whether the Governor’s constitutional duty to “take care that the laws be faith-

fully executed” (KY. CONST. § 81) applies to the Commonwealth’s emergency-

powers laws recently amended by the General Assembly. 
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STATEMENT CONCERNING ORAL ARGUMENT 

The Court has scheduled oral argument for Thursday June 10, 2021, in 

the Supreme Court courtroom.  
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STATEMENT OF THE CASE 

Last year, Governor Beshear declared a state of emergency “by virtue of 

the authority vested in [him] by [KRS] Chapter 39A,” i.e., the “Statewide Emer-

gency Management Programs” (KRS §§ 39A.010–.990).1 The Governor has also 

insisted that “KRS Chapter 39A controls.”2 But now that the General Assembly 

has amended Chapter 39A and placed additional parameters on the Governor’s 

emergency authority, Governor Beshear contends that he possesses inherent, 

sweeping, and virtually unreviewable “emergency” powers that may be en-

forced until he, and he alone, decides that the emergency has ended. 

Plaintiffs Goodwood Brewing Company, LLC; Trindy’s, LLC; and 

Kelmarjo, Inc. are restaurant-and-bar businesses struggling to survive under 

the Governor’s continued enforcement of executive-branch directives (the 

“Challenged Orders”) that lapsed automatically under the unambiguous terms 

of the amended laws. These Restaurants filed this suit in Scott Circuit Court 

to challenge the Governor’s illegal conduct. 

To avoid the merits, the Governor claims, among other things, (a) that his 

separate case in Franklin Circuit Court forbids the Restaurants’ lawsuit and 

(b) that this Court’s decision in Beshear v. Acree resolved the Restaurants’ 

claims—even though the Restaurants’ claims are based entirely on Chapter 

39A’s amendments, which were not enacted until after Acree was issued. The 

                                            
1 See Executive Order 2020-215 (Mar. 6, 2020), at Joint Appendix 51–54.  
2 See Br. for Appellants (Beshear Acree Br.), at 17, Beshear v. Acree, Ky. S. Ct. No. 2020-SC-

000313-OA. See Tab 3. 
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Court should ignore the Governor’s attempts to distract from the simple issue 

presented: whether the Governor, like everyone else in the Commonwealth, 

must follow the laws of the land—here, the additional limitations placed on the 

exercise of emergency powers. 

A. Movants Issued Executive Orders under the 
Commonwealth’s Emergency-Powers Laws3 

Since Governor Beshear declared a state of emergency over a year ago, he 

and other executive-branch officials have issued and enforced scores of execu-

tive-branch directives, under the authority granted by KRS Chapter 39A. See 

Tab 1, Plaintiffs’ Verified Complaint (Compl.), ¶¶ 8–31. The Challenged Orders 

here took the form of formal executive orders issued by the Governor himself 

(JA 51–54, 69–98, 154–161), administrative regulations (JA 122–133, 162–

168), mandates from individual executive departments like CHFS (JA 55–68, 

108–115, 134–141), and often-changing but binding “guidance” documents 

posted on-line (JA 99–107, 116–121, 142–153, 280–285).4  

These Orders forced the Restaurants to close their businesses for in-per-

son service twice (March 16, 2020 through May 22, 2020, and again from No-

vember 20, 2020 through December 13, 2020). Compl. ¶¶ 13, 21, 28, 33. When 

the Restaurants were permitted to open, the Challenged Orders severely re-

stricted their operations and threatened their survival by, among other things, 

                                            
3 Unless the context provides otherwise, the Defendants-Movants will be collectively refer-

enced here as either the “Governor” or “Movants.” 
4 The Challenged Orders were attached to the Complaint as Exhibits 1–23 & 28, but due to 

their volume, they are not attached to this Brief. The Restaurants therefore cite to the Chal-
lenged Orders as they appear in the parties’ Joint Appendix (JA). 
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prohibiting in-person service and bar-service, mandating early closing times, 

limiting capacity, and imposing further limits through various iterations of the 

“Requirements for Restaurants and Bars.” Id. ¶¶ 8–33, 63, 69.  

B. The General Assembly amends the emergency powers 
granted to the Governor in Chapter 39A 

After nearly eight months of unilateral gubernatorial rule, the people of 

Kentucky last November elected an overwhelming majority of legislators com-

mitted to reforming and limiting emergency power. And, in February of this 

year, during its constitutionally authorized regular session, KY. CONST. § 36, 

the General Assembly amended KRS Chapter 39A and other statutes related 

to the Commonwealth’s emergency-powers policy. Over the Governor’s vetoes, 

the General Assembly enacted House Bill 1—“An Act relating to reopening 

the economy in the Commonwealth of Kentucky in response to the [COVID-

related state of emergency] and continuing throughout the year of 2021 and 

declaring an emergency”; Senate Bill 1—“An Act relating to emergencies and 

declaring an emergency”; and Senate Bill 2—“An Act relating to administra-

tive regulations and declaring an emergency”.5  

House Bill 1 states that private businesses “may remain open and fully 

operational for in-person services so long as it adopts an operating plan” that 

meets certain minimum safety requirements. H.B. 1, § 1 (R.S. 2021) (JA 170).  

                                            
5 Copies of House Bill 1, Senate Bill 1, and Senate Bill 2 may be found in the Joint Appendix 

at 170–174, 176–195, & 197–255, respectively. See also House Bill 1, https://apps.legislature.
ky.gov/record/21rs/hb1.html; Senate Bill 1: https://apps.legislature.ky.gov/record/21rs/sb1.ht
ml; Senate Bill 2, https://apps.legislature.ky.gov/record/21rs/sb2.html (all last visited Apr. 30, 
2021).  

https://apps.legislature.ky.gov/record/21rs/hb1.html
https://apps.legislature.ky.gov/record/21rs/hb1.html
https://apps.legislature.ky.gov/record/21rs/sb1.%E2%80%8Cht%E2%80%8Cml
https://apps.legislature.ky.gov/record/21rs/sb1.%E2%80%8Cht%E2%80%8Cml
https://apps.legislature.ky.gov/record/21rs/sb2.html
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Senate Bill 1 provides that “[e]xecutive orders, administrative regula-

tions, or other directives issued under [KRS Chapter 39A]” which “[p]lace[] re-

strictions on the in-person meeting or … on the functioning of … [p]rivate busi-

nesses” “shall be in effect no longer than thirty (30) days unless an extension, 

modification, or termination is approved by the General Assembly prior to the 

extension” of any such orders. KRS § 39A.090(2)(a)(1)(b) (eff. 2/2/21).  

Further, “[u]pon the expiration of an executive order or other directive 

described in [§ 39A.090(2)(a)] declaring an emergency or other implementation 

of powers under this chapter,” the Governor “shall not declare a new emergency 

or continue to implement any of the powers enumerated in this chapter … 

based upon the same or substantially similar facts and circumstances as the 

original declaration or implementation without the prior approval of the Gen-

eral Assembly.” KRS § 39A.090(3) (eff. 2/2/21).  

Senate Bill 2 provides that any “administrative regulation promulgated 

under the authority of [§ 214.020]” that “[p]laces restrictions on the in-person 

meeting or functioning of … [p]rivate businesses” “shall[] [b]e in effect no 

longer than thirty (30) days ….” KRS § 214.020(2)(a)(1)(b) (eff. 2/2/21).  

C. The Governor continues to 
enforce the Challenged Orders 

The Governor claims that the General Assembly’s enactments infringe on 

his inherent executive powers. As a result, he has ignored the plain language 

of the amended laws and continues to enforce the Challenged Orders beyond 

the 30-day limits established in Senate Bill 1 and Senate Bill 2. The Governor 
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also “continue[s] to implement” the powers enumerated in KRS Chapter 39A, 

based on the COVID-19 pandemic, in violation of Senate Bill 1.  

1. Under Senate Bill 1, the Challenged Orders issued 
under KRS Chapter 39A lapsed on March 4, 2021 

When the Restaurants filed their lawsuit on March 8, 2021, the General 

Assembly had not extended any of the Challenged Orders subject to Senate 

Bill 1 (JA 50–121, 134–161). These Orders “[p]lace[] restrictions on the in-per-

son meeting [and] … on the functioning of” the Restaurants’ “[p]rivate busi-

nesses,” and, as a result, the Orders could have remained “in effect no longer 

than thirty (30) days unless an extension[ or] modification [wa]s approved by 

the General Assembly prior to the[ir] extension.” KRS § 39A.090(2)(a)(1)(b) (eff. 

2/2/21). Without the General Assembly’s extension, these Orders lapsed auto-

matically 30 days after the effective date of Senate Bill 1—i.e., on March 4, 

2021. Therefore, as of March 5, 2021, these Orders are no longer in effect. 

Because of a more recent action by the General Assembly, one exception 

now exists: Executive Order 2020-215, the state-of-emergency declaration. 

This order was extended through House Joint Resolution 77 (enacted over the 

Governor’s veto on March 30, 2021).6 Because the General Assembly extended 

Executive Order 2020-215 for an additional 90 days, this order is currently in 

effect. See 2021 H.J.R. 77, § 2 (eff. 3/30/21) (JA 460). The Restaurants do not, 

therefore, challenge the effectiveness of Executive Order 2020-215.  

                                            
6 JA 460–464. See also https://apps.legislature.ky.gov/record/21rs/hjr77.html (last visited 

Apr. 30, 2021). H.J.R. 77 extended many executive directives, but none (aside from Executive 
Order 2020-215) are at issue in this case. 

https://apps.legislature.ky.gov/record/21rs/hjr77.html
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2. Under Senate Bill 2, regulations issued under 
KRS § 214.020 lapsed on March 4, 2021 

Regulations 902 KAR 2:190E and 902 KAR 2:211E (JA 122–133, 162–168) 

were issued under the authority of KRS § 214.020 and are therefore subject to 

Senate Bill 2. KRS § 214.020(2) (eff. 2/2/21). Pursuant to the terms of Senate 

Bill 2, these regulations were to remain “in effect no longer than thirty (30) 

days ….” Id. These regulations thus lapsed by operation of law thirty days after 

February 2, 2021—i.e., on March 4, 2021. And, therefore, as of March 5, 2021, 

these regulations have no force or effect. 

3. Senate Bill 1 prohibits the Governor 
from continuing to implement the powers 
identified in Chapter 39A 

The Governor continues to issue new COVID-related orders, in contraven-

tion of Senate Bill 1. For example, the Governor published Version 5.5 of the 

Requirements for Restaurants and Bars (JA 280–285), without the approval of 

the General Assembly, after the Challenged Orders lapsed. But (a) because the 

Challenged Orders had expired, (b) because this Version 5.5 is an attempt to 

“continue to implement … the powers enumerated in [KRS Chapter 39A] … 

based upon the same or substantially similar facts and circumstances as the 

original declaration or implementation,” and (c) because it was issued “without 

the prior approval of the General Assembly”—Version 5.5 was invalidly issued 

and void ab initio. KRS § 39A.090(3) (eff. 2/2/21).7 Subsequent related orders, 

                                            
7 Both the previous and current versions of KRS § 39A.090(1) provide that the Governor 

“may make, amend, and rescind any executive orders as deemed necessary to carry out the 
provisions of KRS Chapters 39A to 39F.” Id. (emphasis added). Accordingly, the Governor’s 
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also issued without the General Assembly’s ratification, likewise violate 

§ 39A.090(3). See, e.g., Supplemental Requirements for Restaurants and Bars 

(Apr. 19, 2021) (Tab 4).8  

D. The Governor sues the government 

On the same day the General Assembly overrode his vetoes and enacted 

the amended emergency-powers policy, the Governor filed suit in Franklin Cir-

cuit Court against the President of the Kentucky Senate, the Speaker of the 

Kentucky House, the Legislative Research Commission, and the Attorney Gen-

eral. Beshear v. Osborne, Franklin Cir. Ct. No. 2021-CI-00089. Franklin Cir-

cuit Judge Shepherd “enjoined” certain provisions of House Bill 1, Senate 

Bill 1, Senate Bill 2, and, later, H.J.R. 77. See JA 324–346, 348–356.  

E. The Restaurants sue to challenge the Governor’s 
violations of the Commonwealth’s emergency-powers 
policy, and the Governor’s actions were enjoined 

The Restaurants brought a lawsuit in Scott Circuit Court to challenge the 

Governor’s continued enforcement of the Challenged Orders and the issuance 

of new, COVID-related restrictions.9 The Restaurants allege, as described 

above, that the closure orders and other obstructive orders have “restrict[ed]” 

                                            
directives and guidance and updated “requirements” posted on-line—which are not executive 
orders—are improper, and they represent yet another defect in the Governor’s use of emer-
gency power. In any event, all such orders, regulations, directives relevant here (except Exec-
utive Order 2020-215) have lapsed under the current version of KRS § 39A.090(2).  

8 See also https://chfs.ky.gov/agencies/dph/covid19/HAWRestaurantsandBars.pdf (last vis-
ited Apr. 30, 2021).  

9 Plaintiff Trindy’s is located in Scott County. According to House Bill 3 (another law re-
cently enacted over the Governor’s veto), a Kentucky resident who brings a constitutional chal-
lenges like the Restaurants’ claims here “shall file” a complaint where the plaintiff resides. See 
H.B. 3 §§ 1(1), 1(2)(a) (R.S. 2021). When multiple plaintiffs file such claims, the complaint may 
be filed in any county where one of the plaintiffs resides. Id. § 1(2)(a). See JA 550; see also https
://apps.legislature.ky.gov/record/21rs/hb3.html (last visited Apr. 30, 2021).  

https://chfs.ky.gov/agencies/dph/covid19/HAWRestaurantsandBars.pdf
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and continue to “restrict[]” the “in-person meeting” and “functioning of” their 

businesses. See KRS § 39A.090(2)(a)(1)(b); KRS § 214.020(2)(a)(1)(b). As a re-

sult, the Restaurants contend that Movants’ actions violate the Restaurants’ 

rights to acquire and protect their property (KY. CONST. § 1), their rights 

against absolute and arbitrary power (id. § 2), their rights to due process (id. 

§§ 1–2, 4), and their rights to the structural guarantees of Kentucky’s Separa-

tion of Powers (id. §§ 27–29, 69, 109). See Compl. ¶¶ 69, 73, 79, 85, 98, 111, 

116, 122–26 (Tab 1). 

Because the Challenged Orders violate the Restaurants’ constitutional 

rights and impose irreparable harm for which no damages are available, the 

Restaurants moved for a temporary injunction. After full briefing and a hear-

ing, the Scott Circuit Court issued an Opinion and Order Granting Temporary 

Injunctive Relief (Injunctive Order), prohibiting Movants from enforcing—

against the Plaintiffs-Restaurants only—the Challenged Orders and any new 

orders related to the COVID-19 pandemic. Inj. Order at 3, 11–13 (Tab 2). 

The Scott Circuit Court explained that while “the law recognizes the need 

for the full-time executive to be able to respond to emergencies,” it also estab-

lishes a “safeguard” so that “orders made in response to a temporary emer-

gency do not become de facto legislation.” Inj. Order at 2 (Tab 2). The court also 

emphasized the right of citizens to seek redress in courts of law:  

By issuing this temporary injunction, the Court gives these Plaintiff 
businesses, the business community, and general citizenry of the Com-
monwealth a real say in these matters. While we elect and put trust in 
our officials in Frankfort, the impact of decisions in the Capitol actually 
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live and breathe with the citizens of the Commonwealth, where the peo-
ple operate businesses and work and raise families. Where the Courts 
give the citizens of the Commonwealth the ability to seek redress for 
harm when a law, executive order, or regulation from Frankfort disrupts 
their ability to live within their inalienable rights, that redress should 
be freely given. 

Id. at 4. 

F. The Court of Appeals grants emergency relief from the 
Injunctive Order, and this Court accepts transfer 

Upon the Governor’s motion, the Court of Appeals granted emergency re-

lief and recommended transfer to this Court. JA 821–822, 989–999. On April 

15, 2021, this Court transferred this action to this Court and established an 

expedited briefing and review schedule. The Court also ordered that this case 

be heard with Case No. 2020-SC-0107, which arises from challenges to Judge 

Shepherd’s injunctive order issued in the Governor’s Franklin County suit. JA 

1002–1003. 

 

* * * 
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 “‘[E]mergency powers are consistent with free government 
only when their control is lodged elsewhere than in the 

Executive who exercises them.’” 10 

The “Governor is most definitely subject to constitutional 
constraints even when acting to address a declared emergency.” 11 

ARGUMENT 

The issue before the Court is a simple one: whether certain limitations 

enacted over the Governor’s vetoes—namely, the amendments to KRS Chapter 

39A under which the Challenged Orders have expired—are valid. Because they 

are valid, duly enacted laws, the Governor must, like everyone else in the Com-

monwealth, follow them. As this Court has previously explained:  

The Governor, as the chief executive of this Commonwealth, has only 
the authority and powers granted to him by the Constitution and the 
general law. He is the chief executive of the Commonwealth. Ky. Const. 
§ 69. But the Governor, like everyone, is bound by the law. Indeed, the 
Governor has a special duty with respect to the law, as he is commanded 
to “take care that the laws be faithfully executed.” Ky. Const. § 81.  

Commonwealth ex rel. Beshear v. Commonwealth Office of the Governor ex rel. 

Bevin, 498 S.W.3d 355, 369 (Ky. 2016).  

This separation-of-powers principle is a cornerstone of constitutional gov-

ernment in Kentucky and throughout the country. Without it, the rule of law 

would crumble, for any one branch of government would be free to usurp the 

powers of the others and violate the people’s liberties at will. See, e.g., Morrison 

v. Olson, 487 U.S. 654, 697 (1988) (Scalia, J., dissenting) (quoting Part the 

First, Article XXX of the Massachusetts Constitution (1780), which separated 

                                            
10 Fletcher v. Commw., 163 S.W.3d 852, 871 (Ky. 2005) (citation omitted). 
11 Acree, 615 S.W.3d at 788. 
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the government’s powers “to the end it may be a government of laws and not 

of men”); The Federalist No. 47, at 324 (Madison) (J. Cooke ed. 1961) (“The 

accumulation of all powers, legislative, executive, and judiciary, in the same 

hands … may justly be pronounced the very definition of tyranny.”); Metro. 

Wash. Airports Auth. v. Citizens for the Abatement of Aircraft Noise, Inc., 501 

U.S. 252, 272 (1991) (reaffirming the central judgment of the Framers that the 

“ultimate purpose of th[e] separation of powers is to protect the liberty and 

security of the governed”).  

Contrary to the Governor’s post-Acree arguments, this principle, like all 

foundational principles of constitutional government, does not yield in an 

emergency. See, e.g., Roman Catholic Diocese of Brooklyn v. Cuomo, 141 S. Ct. 

63, 68 (2020) (“[E]ven in a pandemic, the Constitution cannot be put away and 

forgotten.”); Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 589 (1952) 

(“The Founders of this Nation entrusted the law making power to the Congress 

alone in both good and bad times.”). In Youngstown, the Supreme Court inval-

idated President Truman’s unilateral seizure of steel mills—even though the 

President had invoked his authority as commander-in-chief during the Korean 

War. 343 U.S. at 582; see Fletcher, 163 S.W.3d at 868 (explaining that Youngs-

town found no congressional authorization for the President’s actions). As 

Youngstown teaches, the rule of law is most important during an emergency, 

because it is in such times when citizens—and their leaders—are most tempted 

to favor “action” over principle.  
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Perhaps because the dispositive issue is so straightforward, the Governor 

has almost entirely avoided it in this case and has instead offered a series of 

red herrings and non sequiturs. As the Scott Circuit Court noted, the Movants 

“decided not to argue the substantive issues in this Court instead relying on 

the” purportedly “preclusive effect of the Franklin Circuit temporary injunc-

tion.” Inj. Order at 9 (Tab 2). Ultimately, Kentucky’s Separation of Powers re-

quires the Governor to follow and enforce the law—not to ignore it and create 

his own. His attempted procedural roadblocks and overwrought warnings of 

impending doom ought not to distract the Court from applying the centuries-

old principle that “‘[s]haping public policy is the exclusive domain of the Gen-

eral Assembly.’” Louisville & Jefferson Cty. Metro. Sewer Dist. v. Hill, 607 

S.W.3d 549, 555 (Ky. 2020) (quoting Caneyville Volunteer Fire Dep’t v. Green’s 

Motorcycle Salvage, Inc., 286 S.W.3d 790, 807 (Ky. 2009)) (emphasis added).  

I. The Scott Circuit Court did not abuse its discretion 
in issuing its Injunctive Order 

An appellate court “may not disturb a trial court’s decision on a temporary 

injunction unless the trial court’s decision is a clear abuse of discretion.” 

Commw. ex rel. Conway v. Thompson, 300 S.W.3d 152, 162 (Ky. 2009) (citation 

omitted). No abuse of discretion exists unless “the judge’s decision is ‘arbitrary, 

unreasonable, unfair, or unsupported by sound legal principles.’” SM Newco 

Paducah, LLC v. Kentucky Oaks Mall Co., 499 S.W.3d 275, 278 (Ky. 2016) (ci-

tation omitted). Absent this clear showing, an appellate court “‘has no power’” 

to set aside an injunction. Boone Creek Props., LLC v. Lexington-Fayette Urban 
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Cty. Bd. of Adjustment, 442 S.W.3d 36, 38 (Ky. 2014) (quoting Maupin v. Stans-

bury, 575 S.W.2d 695, 698 (Ky. App. 1978)).  

Here, the Scott Circuit Court properly concluded that the Restaurants 

met the injunctive-relief standard, as they clearly showed: (1) a substantial 

possibility of prevailing on their claims that the Governor’s actions violate Ken-

tucky’s Separation of Powers; (2) they will be irreparably harmed without an 

injunction, since they are precluded from operating their restaurant busi-

nesses in accordance with the laws of the land and they face the threat of fines 

and closure-orders, for which no damages are available; and (3) the equities 

favor an injunction because the Governor cannot be injured by complying with 

duly enacted laws and because the public has “‘a preeminent interest in ensur-

ing that all public officials comply with the law.’” Commw. ex rel. Conway v. 

Shepherd, 336 S.W.3d 98, 104 (Ky. 2011) (citation omitted).  

II. Senate Bill 1 & Senate Bill 2 amended the Commonwealth’s 
emergency-powers policy, and the Governor violates his 
constitutional obligations by refusing to execute and 
enforce that policy 

A. The Kentucky Constitution vests the Commonwealth’s 
powers in three separate branches to prevent absolute 
and arbitrary government 

It is axiomatic that Kentucky’s Separation of Powers exists to have the 

government’s three branches “‘operate in their respective spheres [so] as to 

create checks to the operations of the others and to prevent the formation by 

one department of an oligarchy through the absorption of powers belonging to 

the others.’” Fletcher, 163 S.W.3d at 862 (quoting Sibert v. Garrett, 246 S.W. 
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455, 458 (Ky. 1922)). This doctrine “‘was adopted … to preclude the exercise of 

arbitrary power. The purpose was … to save the people from autocracy.’” 

Commw. ex rel. Beshear v. Bevin, 575 S.W.3d 673, 683 (Ky. 2019) (quoting 

Fletcher, 163 S.W.3d at 863 (quoting Myers v. United States, 272 U.S. 52, 293 

(1926) (Brandeis, J., dissenting))).  

Kentucky’s government is thus structured to preclude arbitrary govern-

ment. And the Constitution expressly so declares: “Absolute and arbitrary 

power over the lives, liberty and property of freemen exists nowhere in a re-

public, not even in the largest majority.” KY. CONST. § 2. Nor, of course, may 

such power exist in the smallest minority of a single individual. The key pro-

tection against absolute and arbitrary government is the separation of powers 

under the rule of law. Thus, by dividing powers and thereby allowing power 

only as defined by law, the “problem of a discretionary power in government 

was swept aside.” M.J.C. VILE, CONSTITUTIONALISM AND THE SEPARATION OF 

POWERS 148 (Liberty Fund 1998) (discussing JEFFERSON, NOTES ON THE STATE 

OF VIRGINIA 208–09 (1781)). This principle applies to all concentrations of the 

government’s separate powers, as Madison explained: “‘Were the power of 

judging joined with the legislative, the life and liberty of the subject would be 

exposed to arbitrary control, for the judge would then be the legislator. Were it 

joined to the executive power, the judge might behave with all the violence of 

an oppressor.’” The Federalist No. 47, at 326 (Madison) (quoting Montesquieu).  
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Kentucky thus applies a particularly strict separation-of-powers doctrine. 

Diemer v. Commw., Ky. Transp. Cabinet, Dep’t of Highways, 786 S.W.2d 861, 

864–65 (Ky. 1990). The Constitution expressly divides the legislative, execu-

tive, and judicial powers into three separate branches. KY. CONST. §§ 29, 69, 

109. And, through two additional guaranties, it mandates a stringent separa-

tion. Section 27 declares that each of the three “distinct departments” is “con-

fined” to a separate body, while Section 28 demands that “[n]o person or collec-

tion of persons” in one department “shall exercise any power properly belong-

ing to either of the others” unless otherwise “expressly” provided for in the 

Constitution. Id. §§ 27–28. As this Court recognized, Sections 27 and 28 “con-

tain some of the most powerful restrictions on government power-sharing in 

the country.” Appalachian Racing, LLC v. Commw., 504 S.W.3d 1, 5 (Ky. 2016).  

1. The Kentucky Constitution vests the 
Commonwealth’s policy-making power 
exclusively in the General Assembly 

Under the Constitution’s strict division of powers, the General Assembly 

is vested with the Commonwealth’s legislative power. KY. CONST. § 29. As such, 

“‘[s]haping public policy is the exclusive domain of the General Assembly.’” 

Hill, 607 S.W.3d at 555 (emphasis added) (citation omitted). And this policy-

making power is exercised on behalf of the people: “There is reserved to the 

people of Kentucky, acting through the Legislature, all governmental power 

not expressly or by necessary implication denied them by the Constitution[.]” 

City of Louisville Mun. Hous. Comm’n v. Public Hous. Admin., 261 S.W.2d 286, 

287 (Ky. 1953).  



- 16 - 

2. The Governor must execute the 
General Assembly’s policy—not his own 

The Governor is vested with the Commonwealth’s executive power, KY. 

CONST. § 69, and he is further constrained with “the positive duty to go forward 

and ‘take care that the laws be faithfully executed.’” Legis. Research Comm’n 

By & Through Prather v. Brown, 664 S.W.2d 907, 919 (Ky. 1984) (quoting KY. 

CONST. § 81). While the Constitution vests the Governor with a legislative role, 

that role is extremely limited: he may sign a bill into law or veto it. See KY. 

CONST. § 56 (signing of bills and presentment to the Governor); § 88 (signature 

or veto of bills). The General Assembly always gets the last word, if it so de-

cides, by overriding the Governor’s vetoes. Id. § 88. As this Court noted in 

Fletcher, the “same Constitutional powers and duties described in Sections 

69 and 81 [of the Kentucky Constitution] are granted to the President of the 

United States.” 163 S.W.3d at 869. Accordingly, “‘[i]n the framework of our 

Constitution, the [Governor]’s power to see that the laws are faithfully exe-

cuted refutes the idea that he is to be a lawmaker. The Constitution limits his 

functions in the lawmaking process to the recommending of laws he thinks 

wise and the vetoing of laws he thinks bad. And the Constitution is neither 

silent nor equivocal about who shall make laws which the [Governor] is to ex-

ecute,’” as the Constitution vests the legislative power in the General Assem-

bly. Id. (quoting Youngstown, 343 U.S. at 587–88).  
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3. The judicial branch is obligated to exercise 
its judgment, not its will 

The Constitution vests the judicial power in the Commonwealth’s courts. 

KY. CONST. § 109. The judiciary, like the executive, is bound by the law. “As 

Chief Justice John Marshall stated: ‘Courts are the mere instruments of the 

law, and can will nothing.’” Beshear, 498 S.W.3d at 370 (quoting Osborn v. 

Bank of U.S., 22 U.S. 738, 866 (1824)). “‘Judicial power is never exercised for 

the purpose of giving effect to the will of the Judge; always for the purpose of 

giving effect to the will of the Legislature; or, in other words, to the will of the 

law.’” Id. at 370 (emphasis added) (quoting Osborn, 22 U.S. at 866). Therefore, 

as the Court considers Senate Bill 1 and Senate Bill 2, its “task … is to read 

the statutes and discern their meaning, and nothing more.” Id.  

B. Senate Bill 1 & Senate Bill 2 
preclude the Governor’s assumption 
of absolute and arbitrary government 

Vested with “‘the authority under the constitution to make the laws, and 

to alter and repeal them,’” the General Assembly amended the Common-

wealth’s emergency-powers laws by enacting, over the Governor’s vetoes, Sen-

ate Bill 1 and Senate Bill 2.12 Beshear, 575 S.W.3d at 682 (quoting Purnell v. 

Mann, 50 S.W. 264, 266 (Ky. 1899)); see KY. CONST. § 29 (vesting the Common-

wealth’s legislative power in the General Assembly); § 88 (providing the Gen-

eral Assembly with authority to override Governor’s vetoes).  

                                            
12 See Senate Bill 1 (JA 176–195) and Senate Bill 2 (JA 197–255). 
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Upon enactment, the Commonwealth’s (amended) policy was established, 

since an “act of the Legislature declaring the public policy on a certain question 

cannot in the nature of things be contrary to public policy.” Peak v. Akins, 36 

S.W.2d 351, 353 (Ky. 1931); see also Bankers Bond Co. v. Buckingham, 97 

S.W.2d 596, 600 (Ky. 1936) (The “Legislature by its statutory declarations is 

supreme in the adoption of what may be the state’s public policy on a particular 

question.”).  

Relevant here, the General Assembly’s amended policy subjects some of 

the Governor’s emergency powers to new durational limits, absent further ac-

tion by the General Assembly. See Senate Bill 1 (amending KRS § 39A.030) & 

Senate Bill 2 (amending KRS § 214.020). As noted in Acree, the General As-

sembly last year adopted a durational limit on the current state of emergency. 

See, 615 S.W.3d at 811–12 (citing 2020 S.B. 150).  

Before the General Assembly’s 2021 amendments, the Governor acknowl-

edged the proper roles of the legislature and executive branches: “The plain 

language of KRS Chapter 39A authorizes the Governor and CHFS to imple-

ment public health orders to protect Kentuckians from the spread of COVID-

19. In doing so, KRS Chapter 39A does not violate the separation of powers, 

but, instead, defines the Governor’s executive authority during times of an emer-

gency.”13  

                                            
13 Beshear Acree Br. at 14 (emphasis added) (Tab 3). 
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His current disagreements, therefore, are nothing more than policy dis-

putes,14 which—even if they contained any merit—are of no moment, because 

the “propriety, wisdom and expediency of statutory enactments are exclusively 

legislative matters.” Owens v. Clemons, 408 S.W.2d 642, 645 (Ky. 1966) (em-

phasis added) (citations omitted).15 And, as this Court has said “‘countless 

times,’” “‘absent a constitutional bar or command to the contrary, the General 

Assembly’s pronouncements of public policy are controlling on the courts.’” Bry-

ant v. Louisville Metro Hous. Auth., 568 S.W.3d 839, 849 (Ky. 2019) (citations 

omitted). It “‘is beyond the power of a court to vitiate [the amended emergency-

powers laws] on the grounds that public policy promulgated therein is contrary 

to what the court considers to be in the public interest.’” Caneyville Volunteer 

Fire Dep’t, 286 S.W.3d at 807 (citation omitted).  

Accordingly, upon enactment of Senate Bill 1 and Senate Bill 2, the Gov-

ernor was constrained with “the positive duty to go forward and ‘take care that 

[those laws] be faithfully executed.’” Brown, 664 S.W.2d at 919 (quoting KY. 

CONST. § 81). Instead, the Governor assumed newly discovered “emergency” 

powers that purportedly enable him to ignore his express constitutional duties 

and to rule by fiat until he, and he alone, determines that the emergency is at 

an end. The Governor’s continued enforcement of the Challenged Orders and 

                                            
14 See, e.g., Mtn. for 65.07 Relief at 3 (JA 650) (arguing that the amendments will prevent 

him “from effectively protecting the public health during the ongoing COVID-19 emergency”) 
(emphasis added). 

15 The Governor’s legislative role ended before Senate Bill 1 and Senate Bill 2 were en-
acted—upon his decision to veto the bills. Cf. Johnson v. Commw. ex rel. Meredith, 165 S.W.2d 
820, 823 (Ky. 1942) (The wisdom, need, or appropriateness of legislation is within the sole 
power of “the General Assembly, subject only to the veto power of the Governor.”).  
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issuance of new, COVID-related directives contradict the plain terms of Senate 

Bill 1 and Senate Bill 2, according to which the Challenged Orders have lapsed. 

By these actions, the Governor exceeds express constitutional constraints.  

III. There is no “emergency” exception in the 
Kentucky Constitution, and the “Governor is 
most definitely subject to constitutional constraints 
even when acting to address a declared emergency”16 

A. Purported “necessity” does not trump the law 

The Governor refuses to acknowledge that “even in a pandemic, the Con-

stitution cannot be put away and forgotten.” Roman Catholic Diocese of Brook-

lyn, 141 S. Ct. at 68. Instead, the Governor “‘grounds support of [his assumed 

powers] upon nebulous, inherent powers never expressly granted but said to 

have accrued to the office …. The plea is for a resulting power to deal with a 

crisis or an emergency according to the necessities of the case, the unarticu-

lated assumption being that necessity knows no law.’” Fletcher, 163 S.W.3d at 

871 (quoting Youngstown, 343 U.S. at 646 (Jackson, J., concurring)).  

To be sure, “emergency powers appear to reside primarily in the Governor 

in the first instance,” Acree, 615 S.W.3d at 787, but a full year has passed since 

the Governor’s Declaration of Emergency. Executive Order 2020-215 (Mar. 6, 

2020) (JA 51–54). Thus, even though the Commonwealth is now well beyond 

the “first instance” of the COVID-19 emergency, the Governor maintains that 

he alone may decide whether the emergency continues and that he alone may 

determine the extent to which he may wield “emergency” powers. As far as the 

                                            
16 Acree, 615 S.W.3d at 788.  
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Governor is concerned, the General Assembly must accede to the Governor’s 

emergency declaration—for as long as (he decides) it lasts—and to each and 

every one of the Governor’s imagined powers that are exercised (he says) in 

connection with his declared emergency. But as just explained, the Governor’s 

arguments contradict the Kentucky Constitution’s strict separation of powers 

and the General Assembly’s newly amended laws that place additional dura-

tional limits on the Governor’s unilateral authority. As explained below, the 

Governor’s reliance on this Court’s decision in Acree—which reaffirmed that 

the Constitution contains no “emergency” exception—is misplaced.  

B. Acree precludes the Governor’s assertion 
of absolute and arbitrary power 

This Court’s decision in Acree—which considered categorically different 

claims for relief and issued before the General Assembly amended Chapter 

39A—did not resolve the Restaurants’ causes of action here. Unlike the plain-

tiffs in Acree, the Restaurants have not alleged that the Governor’s exercise of 

his emergency powers lacked a rational basis or violated equal protection. Nor 

do the Restaurants claim that the General Assembly unconstitutionally dele-

gated the Governor the power to make law, rather than to execute it. Further, 

the claims in Acree were based on the premise that the Governor was abusing 

the powers authorized by Chapter 39A. Here, the Restaurants make a funda-

mentally different claim: that the Governor lacks the power to indefinitely en-

force and issue new orders, for the simple reason that the General Assembly, 

by amending Chapter 39A, eliminated that indefinite power. As a result, the 
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Governor is violating laws that are the prerogative of the General Assembly to 

pass or amend, and he is thereby breaching his constitutional obligation to take 

care that the laws be faithfully executed. KY. CONST. § 81. Thus, although Acree 

has only a limited application to the present circumstances, it unequivocally 

supports the Restaurants. 

First, this Court “acknowledge[d], of course, that making laws for the 

Commonwealth is the prerogative of the legislature.” Acree, 615 S.W.3d at 809. 

Indeed, as discussed below, the Court ultimately approved of the Governor’s 

(previous) actions because he had acted within and through the Common-

wealth’s emergency-powers laws—namely, KRS Chapter 39A.   

Second, as noted above, Acree expressly approved a law (2020 S.B. 150)—

enacted during the COVID-19 pandemic—that restricted the Governor’s emer-

gency powers.17 S.B. 150 limited the duration of the Governor’s declared state 

of emergency, and this Court relied on that limitation to compare the emer-

gency powers granted to Michigan’s Governor with the more limited emergency 

authority granted to Kentucky’s Governor, who “does not have emergency pow-

ers of indefinite duration ….” Acree, 615 S.W.3d at 811–12. The Governor him-

self, in Acree, emphasized and approved the legislature’s “plac[ing] an addi-

tional safeguard on the timing of this particular state of emergency.” Beshear 

Acree Br. at 36 (Tab 3) (quoting 2020 S.B. 150 § 3).  

                                            
17 Governor Beshear declared the present state of emergency on March 6, 2020. See Ex-

ecutive Order 2020-215 (JA 51–54). 2020 S.B. 150 was signed into law on March 30, 2020. See 
https://apps.legislature.ky.gov/record/20rs/sb150.html (last visited Apr. 30, 2021).  

https://apps.legislature.ky.gov/record/20rs/sb150.html
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To be sure, the Governor’s authority “in accordance with KRS Chapter 

39A [wa]s necessarily broad,” but Acree approved of that authority because of 

the Constitution’s checks, including the “legislative amendment or revocation 

of the emergency powers granted the Governor.” 615 S.W.3d at 812–13 (em-

phasis added). The Governor again agrees—or used to. In his opening brief in 

Acree, the Governor argued that the legislature “may change or effectuate laws 

to the emergency in future sessions.” Beshear Acree Br. at 36 (Tab 3). This is, 

of course, a fundamental principle under a constitution that embraces the sep-

aration of powers. See Acree, 615 S.W.3d at 809 (“We acknowledge, of course, 

that making laws for the Commonwealth is the prerogative of the legisla-

ture.”). If the legislature may revoke emergency powers granted to the Gover-

nor, it a fortiori may limit those powers—which is precisely what the General 

Assembly did when it enacted Senate Bill 1 and Senate Bill 2. These new 

laws—like the previous version discussed and approved of in Acree—establish 

the parameters of a declaration of a state of emergency and “define[] the Gov-

ernor’s executive authority during times of an emergency.” Beshear Acree Br. 

at 14 (Tab 3).  

It would be an utterly bizarre state of affairs if the General Assembly 

could create a statutory set of emergency powers for the Governor to exercise, 

but not retain the power to amend or revoke them. And neither Acree nor Ken-

tucky’s Separation of Powers countenances such a one-way transfer of power 

between branches. 
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Third, Acree confirmed that the authority to declare a state of emergency 

is one of the powers granted to the Governor by the General Assembly—and 

the Court approved his declaration because he followed the statutory require-

ments. According to Acree, the previous version of KRS § 39A.100, “in clear and 

unambiguous language, authorize[d]” the Governor to declare a state of emer-

gency when “situations or events contemplated by KRS 39A.010” occur. Acree, 

615 S.W.3d at 800–01; see id. at 801 (concluding that the COVID-19 pandemic 

was one of the situations “contemplated” by § 39A.010). The plaintiffs in Acree 

had argued that the Governor’s power to declare a state of emergency was lim-

ited by the definition of “emergency” in § 39A.020(12). Id. at 802. The Court 

pointed out, however, that the General Assembly’s grant of emergency author-

ity in § 39A.100 did “not reference” the definition in § 39A.020(12) or “signal” 

that, in declaring a state of emergency, the Governor was limited by that defi-

nition. Id. Had “the General Assembly intended that important limitation on 

the Governor’s authority[,] it would have said so explicitly.” Id.  

Now, of course, through Senate Bill 1, the General Assembly has “said so 

explicitly” and limited the Governor’s authority. See 2021 S.B. 1, § 3(1) (JA 180) 

(amending KRS § 39A.100 to say, “In the event of the occurrence or threatened 

or impending occurrence of any of the situations or events enumerated in … 

39A.020, … the Governor may declare … that a state of emergency exists.”) 

(emphasis added). “Ultimately,” therefore, under both the previous and current 

versions of the Commonwealth’s emergency-powers laws, the Governor’s 
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“power to declare a state of emergency is controlled by KRS 39A.100….” Acree, 

615 S.W.3d at 802 (emphasis added). The Governor’s contention that he may 

ignore the General Assembly’s restrictions on this power and unilaterally de-

clare a state of emergency of unending duration finds no support in Acree. 

Fourth, the Court acknowledged that, except for matters requiring the 

military, the Kentucky Constitution “does not directly address the exercise of 

authority in the event of an emergency.” Acree, 615 S.W.3d at 787; see id. at 

806 (same).18 This comment arose in the Court’s consideration of a non-delega-

tion challenge to the Governor’s powers. See id. at 805–13. Under the non-del-

egation doctrine, the issue is whether and to what extent the General Assembly 

may delegate legislative power to the executive. Ultimately, the Court declined 

the invitation to reconsider the Commonwealth’s non-delegation doctrine: “the 

Governor [was] largely exercising emergency executive power but to the extent 

legislative authority [was] involved it has been validly delegated by the Gen-

eral Assembly consistent with decades of Kentucky precedent, which we will 

not overturn.” Id. at 806.  

                                            
18 But even the Governor’s role as commander-in-chief is not free from oversight by the 

General Assembly. See Jones v. Crittenden, 96 S.W.3d 13, 18 (Ky. 2003) (“The Constitution of 
Kentucky, Section 220, gives to the Kentucky Legislature the power to maintain and regulate 
the ‘Militia.’”). Further, the military, like every other arm of the government, must follow the 
law. Indeed, the military may be used during emergencies to maintain the law and prevent 
lawlessness. Franks v. Smith, 134 S.W. 484 (Ky. 1911); see id. at 487 (The governor “may place 
the militia at the disposal of the civil authorities, or he may, through military channels, control 
and direct, within lawful bounds, their movements and operations.”) (emphasis added); id. at 
488 (“The supremacy and authority of the law at all times and places must be asserted and 
maintained at all hazard and at whatever cost.”) (emphasis added). The Governor’s argument 
is the opposite: that emergencies give him the authority to ignore the laws. 
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In briefing below, the Governor relies on a small excerpt, taken out of 

context, from this non-delegation discussion to support his assertion that Acree 

already resolved the Restaurants’ separation-of-powers claims. See, e.g., Opp. 

to Mtn. for Temp. Inj. at 8 (JA 496); Motion for CR 65.07 Relief at 21 (JA 668). 

The excerpt, however, fails to support the Governor’s contention for two rea-

sons. First, read in context, the excerpt merely considers whether the Gover-

nor’s “emergency” powers—granted to him by the General Assembly—must be 

deemed “executive” or “legislative” for purposes of the non-delegation doctrine: 

First, our reading of the Kentucky Constitution leaves us with no evi-
dence that the powers at issue must be deemed legislative. The “extraor-
dinary occasion,” § 80, of a global pandemic gives rise to an obvious 
emergency and, as noted, the Constitution impliedly tilts to authority in 
the full-time executive branch to act in such circumstances. Indeed, the 
Governor’s “commander-in-chief” status under Section 75 reinforces the 
concept. Second, the structure of Kentucky government as discussed 
renders it impractical, if not impossible, for the legislature, in session 
for only a limited period each year, to have the primary role in steering 
the Commonwealth through an emergency. 

Acree, 615 S.W.3d at 808–09. The Restaurants do not dispute that the legisla-

ture is ill-equipped to respond during the early phases of an emergency, par-

ticularly if, as Chapter 39A itself recognizes, the legislature is not in session. 

But nothing in the Kentucky Constitution, its structure of government, or the 

above passage undermines the Restaurants’ claims that the Governor must 

faithfully comply with limitations on his exercise of emergency powers, as for-

mulated by the General Assembly. And, as discussed below (pp. 42–43), the 

Governor remains free to negotiate with the General Assembly for a different 

policy.  
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Additionally, even if this non-delegation question were relevant to the 

Restaurants’ case, Acree ultimately didn’t answer it. The Court did not resolve 

whether the Governor’s “powers at issue must be deemed legislative.” Acree, 

615 S.W.3d at 808. Instead, the Court stated, “Fortunately, the need to defini-

tively label the powers necessary to steer the Commonwealth through an emer-

gency as either solely executive or solely legislative is largely obviated by KRS 

Chapter 39A,” which “reflects a cooperative approach between the two 

branches.” Id. at 809. Importantly, the Court was unwilling to disapprove leg-

islative delegations (if any) because of the limits and structure provided by laws 

adopted by the General Assembly. The Court concluded that no non-delegation 

concern arose because KRS § 39A.010 provided an “intelligible principle,” and 

Chapter 39A “contain[ed] procedural safeguards to prevent” executive 

“abuses.” Id. at 810–11. See Inj. Order at 2 (explaining that while “the law 

recognizes the need for the full-time executive to be able to respond to emer-

gencies,” it also establishes a “safeguard” so that “orders made in response to 

a temporary emergency do not become de facto legislation.”) (Tab 2); Beshear 

Acree Br. at 36 (approving the legislature’s “plac[ing] an additional safeguard 

on the timing of this particular state of emergency”) (Tab 3). 

Senate Bill 1 and Senate Bill 2 merely placed additional safeguards to 

prevent executive abuse. Accordingly, the brief passage from Acree does not in 

any way support the Governor’s assertions of inherent executive authority. In-

deed, outside the non-delegation context, it’s a tautology to say that the head 
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of the executive branch exercises executive power. The question in the present 

case is which branch establishes policy, not which branch executes that policy. 

The Governor ignores that crucial distinction here. 

Fifth, the Court held that the Governor was not limited to issuing emer-

gency regulations through KRS Chapter 13A alone—because specific provi-

sions in Chapter 39A (also) granted regulatory authority. Acree, 615 S.W.3d at 

787, 813–15. Again, the Court found that Governor’s actions to be valid because 

he followed the General Assembly’s policy.  

Finally, the Court concluded that the Governor’s challenged actions had 

not lacked a rational basis. While the Restaurants do not raise any rational-

basis challenges here, the Court’s conclusion is notable because, without it, the 

Court could not have upheld the Governor’s emergency responses since, “[a]s 

with all branches of government, the Governor is most definitely subject to con-

stitutional constraints even when acting to address a declared emergency.” 

Acree, 615 S.W.3d at 788 (emphasis added).  

IV. The public’s interest lies in the execution 
of duly enacted legislation 

A. The Restaurants have established 
irreparable harm  

As demonstrated above, the Restaurants have clearly established the re-

quired substantial possibility of prevailing on their claims that the Governor 

has violated and continues to breach the Constitution’s separation of powers. 

These breaches have caused and will continue to cause harm to the Restau-

rants. Specifically, because of the Governor’s continued enforcement of the 
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now-lapsed Challenged Orders and his illegal issuance of new restrictions, the 

Restaurants’ ability to run their businesses in accordance with the laws of the 

land have been and continue to be severely restricted: The Restaurants must 

limit capacity well below the legal limit, they are precluded from serving bar 

patrons at the bars, they must close early—all of which impose significant fi-

nancial harm for which no damages are available. These restrictions rise to the 

level of constitutional violations, as the Restaurants are denied their rights to 

acquire and protect their property (KY. CONST. §1), their rights against abso-

lute and arbitrary power (id. § 2), their rights to due process (id. §§ 1–2, 4), and 

their rights to the structural guarantees of Kentucky’s separation of powers 

(id. §§ 27–29, 69, 109); cf. Bond v. United States, 564 U.S. 211, 223 (2011) 

(When “the constitutional structure of our Government that protects individ-

ual liberty is compromised, individuals who suffer otherwise justiciable injury 

may object.”). See Compl. ¶¶ 69, 73, 79, 85, 98, 111, 116, 122–26 (Tab 1).  

These ongoing violations of the Kentucky Constitution and the Common-

wealth’s statutes constitute irreparable harm and warrant injunctive relief. 

Legislative Research Comm’n v. Fischer, 366 S.W.3d 905, 909–10 (Ky. 2012). 

Indeed, as this Court has held, because “irreparable harm is presumed” when 

constitutional violations exist, it is “not incumbent upon [plaintiffs] to present 

such evidence; rather, the burden [i]s upon [defendants] to rebut the presump-

tion of irreparable harm.” Boone Creek Props., LLC v. Lexington-Fayette Urban 
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Cty. Bd. of Adjustment, 442 S.W.3d 36, 41 (Ky. 2014) (citation omitted).19 

Therefore, the Scott Circuit Court was demonstrably correct and did not abuse 

its discretion in concluding that the Restaurants “clearly show[ed] that the Ex-

ecutive’s continued violation of law affects their basic rights to operate, and as 

such, because it affects rights and not just economic damage, is an immediate 

and irreparable injury.” Inj. Order at 6 (Tab 2). The Governor did not come 

close to carrying his burden to show otherwise. 

B. The equities overwhelmingly favor the Restaurants 

The Governor tries to show that the injunction below will cause irrepara-

ble injury to the Governor and lead to widespread public harm. This argument 

is beside the point and, in any event, entirely without merit for several reasons.  

1. The violations of the Restaurants’ 
constitutional rights support the injunction 

Because the Governor’s conduct violates the Restaurants’ constitutional 

rights, “no substantial harm to others can be said to inhere in [the] enjoinment” 

of the Governor’s actions, Déjà Vu of Nashville, Inc. v. Metro. Gov’t of Nashville 

& Davidson Cty., 274 F.3d 377, 400 (6th Cir. 2001) (citation omitted), certainly 

not harm to the Governor and other executive-branch officials acting in their 

official capacities. 

                                            
19 This is a well-established rule. See also Overstreet v. Lexington–Fayette Urban Cty. 

Gov’t, 305 F.3d 566, 578 (6th Cir. 2002) (Courts have “held that a plaintiff can demonstrate 
that a denial of an injunction will cause irreparable harm if the claim is based upon a violation 
of the plaintiff’s constitutional rights.”); Covino v. Patrissi, 967 F.2d 73, 77 (2d Cir. 1992) (ir-
reparable harm based on alleged violation of Fourth Amendment rights). 
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2. The Governor cannot suffer harm 
by executing duly enacted law 

The Governor simply cannot be injured by the mere amendment to the 

laws of the land, much less irreparably so. Indeed, far from being injured by 

Senate Bill 1 and Senate Bill 2, the Governor is expressly obligated to (“shall”) 

“take care” that these laws are “faithfully executed.” KY. CONST. § 81. This con-

stitutional constraint has no “emergency” exception. To the contrary, “emer-

gency powers are consistent with free government only when their control is 

lodged elsewhere than in the Executive who exercises them.” Fletcher, 163 

S.W.3d at 871 (emphasis added) (citation omitted); see Acree, 615 S.W.3d at 

802 (“Ultimately, the Governor’s power to declare a state of emergency is con-

trolled by KRS 39A.100 ….”); id. at 788 (The “Governor is most definitely sub-

ject to constitutional constraints even when acting to address a declared emer-

gency.”). See also Roman Catholic Diocese of Brooklyn, 141 S. Ct. at 68 (“[E]ven 

in a pandemic, the Constitution cannot be put away and forgotten.”). Accord-

ingly, the Governor’s policy dispute with the General Assembly does not lead 

to any harm, particularly because policy “‘is the exclusive domain of the Gen-

eral Assembly.’” Hill, 607 S.W.3d at 555 (citation omitted). 

To be sure, the Governor may litigate actual cases or controversies with 

respect to the validity of laws—and he may be subject to injunctive orders 

along the way. But injunctive orders like the Scott Circuit Court’s here—bar-

ring the Governor from indefinitely enforcing time-limited directives—cannot 
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cause the Governor (or those under his charge) irreparable harm in their offi-

cial duties. Even an injunction later held to be erroneous could not harm the 

Governor in his official capacity: Otherwise, the judicial branch would be pre-

cluded from executing its constitutional duties, and a court could never enjoin 

an executive official, when that official claims that laws are unconstitutional.  

3. The Governor ignores the harm 
he is causing the public 

Without injuries to himself or other executive-branch officials, the Gover-

nor purports to assume and exercise these expansive powers on behalf of the 

people. This claim is not only unsupportable, but it ignores what the public, 

through its elected representatives in the General Assembly, has decided is in 

its best interests.  

Last fall, the people elected veto-proof representation in the General As-

sembly, and their elected representatives, over the Governor’s vetoes, changed 

the Commonwealth’s emergency-powers laws and placed additional durational 

limits to the Governor’s “emergency” authority. The enactment of these laws 

“‘constitutes [the General Assembly’s] implied finding that violations [of the 

laws] will harm the public ….’” Boone Creek Properties, 442 S.W.3d at 40 (cita-

tion omitted). See id. at 40–41 (holding that non-enforcement of statute consti-

tutes irreparable harm). And, the public “‘has a preeminent interest in ensur-

ing that all public officials comply with the law.’” Shepherd, 336 S.W.3d at 104 

(citation omitted). In their myopic consideration of emergency restrictions and 
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nothing else, Movants run roughshod over the people’s preeminent interest in 

lawful government.20 

Accordingly, even if Movants were correct that a temporary injunction—

applicable to three businesses comprising only five restaurants—would cause 

some harm, they do not get to make that decision for the public at large. That 

decision is the prerogative of the people of Kentucky, acting through their 

elected representatives. Governor Beshear may want a different set of policies, 

but the decision is not up to him. Instead, he is constitutionally required to 

execute the public’s policy.  

The Governor also relies on the allegedly “chaotic legal environment” that 

might follow the Scott Circuit Court’s (limited) temporary injunction. See Mtn. 

for 65.07 Relief at 11 (JA 658); see id. at 13 (JA 660) (warning about “the pos-

sibility” of lawsuits throughout the Commonwealth). The Governor’s worry 

about an onslaught of lawsuits challenging his actions strongly suggests that 

the public has a different idea of its interests than does the Governor.  

But in any event, the Governor’s asserted concern does not and cannot 

amount to an irreparable harm. Here, again, the Governor misunderstands his 

constitutional role, which is not to create and extend polices by fiat—on “emer-

                                            
20 Here, again, the Governor’s actions violate the Constitution’s protection against abso-

lute and arbitrary government. KY. CONST. § 2. See Anti-Federalist No. 1, Basic question: Is 
confederated government best for U.S. (Brutus Essay No. I) (Oct. 18, 1787) in 2 COMPLETE 
ANTI-FEDERALIST, at 369 (Storing 1981) (“In every free government, the people must give their 
assent to the laws by which they are governed. This is the true criterion between a free gov-
ernment and an arbitrary one. The former are ruled by the will of the whole, expressed in any 
manner they may agree upon; the latter by the will of one, or a few.”).  
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gency” grounds that he alone determines—but to follow and carry out the pol-

icies established by the people through the General Assembly, even during 

emergencies. And if he nonetheless insists on ignoring laws duly passed by the 

General Assembly, he certainly has no legal claim to avoid challenges to that 

authority. See KY. CONST. § 14 (“All courts shall be open, and every person for 

an injury done him in his lands, goods, person or reputation, shall have remedy 

by due course of law, and right and justice administered without sale, denial 

or delay.”). Far from causing “chaos,” attempts by citizens to vindicate their 

constitutional rights and to ensure the proper structure of government in 

courts of law is a feature, not a bug, of a constitutional government of separated 

powers.  

V. The Governor’s attempts to avoid 
the merits do not withstand scrutiny 

A. The temporary injunction in a separate lawsuit  
to which the Restaurants are not parties does not bind 
the Scott Circuit Court or the Restaurants 

The Restaurants’ concerns about access to courts is hardly theoretical, as 

the Governor claims that the Restaurants should not even be allowed to pre-

sent their claims in a court of law. See, e.g., Opp. to Mtn. for Temp. Inj. (JA 

489–501). The Governor admits that the Scott Circuit Court had both subject-

matter and personal jurisdiction and that the case was properly venued there. 

As such, the Scott Circuit was “duty bound” to hear Plaintiffs’ case. See Stipp 

v. St. Charles, 291 S.W.3d 720, 725 (Ky. App. 2009) (A court is “‘duty bound to 

hear cases within its vested jurisdiction.’”) (citation omitted). The Governor, 



- 35 - 

however, contends that a temporary injunction issued by Judge Shepherd in 

the Franklin Circuit Court21 prohibited the Restaurants from filing suit in 

Scott County and precluded the Scott Circuit Court from considering the suit 

or the Restaurants’ motion for injunctive relief. The Governor even suggests 

that the Restaurants’ lawsuit is a “collateral attack” on the Franklin Circuit 

Court’s temporary order—even though the Restaurants are neither parties nor 

privies in the Franklin Circuit Court. The Governor’s arguments are danger-

ous, they fail this Court’s well-settled jurisprudence, and they contradict House 

Bill 3, another law recently adopted by the General Assembly.  

1. Judge Shepherd’s order does not and cannot bind 
another circuit court 

According to this Court, each circuit court has “co-equal abilities and pow-

ers.” Thompson, 300 S.W.3d at 163. Therefore, no circuit court can bind an-

other, as Judge Shepherd himself correctly acknowledged during a hearing in 

the Governor’s separate lawsuit: “I’ve never been of the view that any Circuit 

Court can enjoin a proceeding in another court. … [T]here’s a whole host of 

context[s] in which these issues can arise and certainly they can be litigated in 

any venue … where a controversy arises.”22 And, because even a final decision 

from a trial court “has ‘no precedential value,’” Bell v. CHFS, Dep’t for Cmty. 

Based Servs., 423 S.W.3d 742, 751 (Ky. 2014) (citation omitted), Judge Shep-

herd’s order—which is merely preliminary and which has not resolved a single 

                                            
21 Beshear v. Osborne, Franklin Circuit Court No. 21-CI-00089.  
22 Beshear v. Osborne, Franklin Circuit Court No. 21-CI-00089, Tr., Feb.18, 2021 hear-

ing, at 143:19–144:2 (Tab 5). 



- 36 - 

substantive issue in the Governor’s action—has no precedential value and does 

not in any way prevent another circuit court from considering a separate, val-

idly filed lawsuit.23  

2. Judge Shepherd’s order does not and cannot bind 
the Restaurants 

It is long-settled in Kentucky that an “injunction operates in personam 

only.” McCauly v. Givens, 31 Ky. 261, 265 (1833). Indeed, the “first prerequisite 

to obtaining a binding injunction is that the court must have valid in personam 

jurisdiction over the [parties to be bound].” 11A Fed. Prac. & Proc. Civ. § 2956 

(3d ed.) (Wright & Miller). Because Judge Shepherd lacks personal jurisdiction 

over the Restaurants, they are not bound by his preliminary order. Civil Rule 

65.02 confirms this long-standing rule. It provides that an injunction “shall be 

binding upon the parties to the action, their officers, agents, and attorneys; and 

upon other persons in active concert or participation with them who receive 

actual notice” of the injunction. CR 65.02(2) (emphasis added). Because the 

Restaurants have no connection to the Governor’s Franklin County case, Judge 

Shepherd could not have bound them even if the Governor had asked him to. 

See Wright & Miller § 2956 (“[P]ersons who are not actual parties to the action 

                                            
23 Even appellate court decisions are not binding when non-final. Kohler v. Commw., 

Transp. Cabinet, 944 S.W.2d 146 (Ky. App. 1997). See Kentucky Nat’l Ins. Co. v. Shaffer, 155 
S.W.3d 738, 740 n.5 (Ky. App. 2004) (ruling that it was “impermissible to cite Knotts as au-
thority” because “although the Knotts opinion was designated for publication, it [wa]s not final 
due to pending motion for discretionary review in the Supreme Court”). According to SCR 
1.040(5), “[o]n all questions of law,” circuit courts “are bound by and shall follow applicable 
precedents established in the opinions of the Supreme Court and its predecessor court” or, if 
none, those “established in the opinions of the Court of Appeals.” And, even when final, circuit-
court orders are not binding on other circuit courts.  
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or in privity with any parties may not be brought within the effect of a decree 

merely by naming them in the order.”) (footnote omitted). 

3. The timing of Judge Shepherd’s 
temporary order is irrelevant  

Movants erroneously claim nonetheless that Judge Shepherd’s order is 

binding everywhere. This Court has foreclosed that argument.  

a. In Commonwealth ex rel. Conway v. Thompson, 
this Court resolved inconsistent circuit court 
orders: rejecting the first order and upholding 
the second order 

In Thompson, a Commonwealth Attorney obtained a temporary injunc-

tion from the Pulaski Circuit Court, which enjoined the Department of Correc-

tions from applying a law retroactively to give relief to certain prisoners and 

parolees in the 28th Judicial District. 300 S.W.3d at 158–59. The Attorney 

General, although aware of the Pulaski case, filed “a strikingly similar” suit 

against the same defendant, the Department of Corrections, in Franklin 

County and asked for an injunction “to enjoin statewide the Department of 

Corrections … from continuing to release prisoners pursuant to its early re-

lease program.” Id. at 159, 160. The Franklin Circuit Court denied the Attor-

ney General’s request, “despite the fact that the Pulaski Circuit Court had al-

ready issued a temporary injunction based upon the same facts.” Id. at 160. 

The Pulaski Circuit Court later issued a declaratory judgment and permanent 

injunction applicable statewide against the Department. Id. Both matters 

went to the appellate courts, and this Court elected to resolve them together. 

Id.  
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The Court first ruled that the Pulaski Circuit Court could issue a 

statewide injunction, since all circuit-court judges in the Commonwealth “‘en-

joy equal capacity to act throughout the state.’” Thompson, 300 S.W.3d at 163 

(citation omitted). Indeed, “the Pulaski Circuit Court had powers co-extensive 

with the Franklin Circuit Court or any other appropriate circuit court to adju-

dicate this matter and to grant a declaratory judgment or injunction, statewide 

or otherwise.” Id. at 163–64 (emphasis added) (footnote omitted). 

Importantly, “nothing” required the dispute over the Department’s action 

“to have been brought in the Franklin Circuit Court.” Thompson, 300 S.W.3d 

at 163. In the accompanying footnote, this Court “recognize[d] that permitting 

each circuit court to issue a statewide injunction could lead to inconsistent re-

sults between judicial circuits …. The remedy for that unfortunate possibility, 

however, lies with the General Assembly.” Id. at 163 n.30.  

This Court then resolved “the inconsistent results” in that case. The Court 

concluded that the Pulaski Circuit Court—the court that issued the first or-

der—had “erred when it determined” that the law applied prospectively only. 

Thompson, 300 S.W.3d at 170. The Court therefore issued a writ of prohibition 

to prevent the enforcement of the Pulaski court’s injunction. Id. at 171. The 

Court then upheld the decision of the Franklin Circuit Court—the court that 

ruled on a motion for an injunction after the Pulaski court had entered its tem-

porary injunction. Id. 
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b. According to Thompson, Judge Shepherd’s 
temporary order is not binding, and the Scott 
Circuit Court properly considered the 
Restaurants’ case 

Thompson completely defeats Movants’ arguments. There, this Court ex-

pressly acknowledged the possibility of inconsistent equitable rulings and con-

firmed that eliminating that possibility was a matter solely for the General 

Assembly. Here, the General Assembly recently issued a new statute on venue 

(2021 H.B. 3) that, far from eliminating the possibility of inconsistent circuit-

court orders, now encourages constitutional challenges across the Common-

wealth. The very purpose of the law was to prevent the Franklin Circuit Court 

from ruling on every important constitutional challenge.24 The General Assem-

bly obviously sees value in having different courts address constitutional is-

sues. And, consistent with that view, Thompson considered competing judicial 

orders and ultimately approved of and upheld the later-issued order. This nec-

essarily means that the order first issued did not bind the second court.  

                                            
24 See Kentucky General Assembly, The verdict: Lawmakers OK change to judicial venues 

(Jan. 14, 2021), https://apps.legislature.ky.gov/publicservices/pio/release.html (quoting Senate 
Judiciary Committee Chair Whitney Westerfield, who said that H.B. 3 was designed “to elim-
inate the super circuit that Franklin County has right now”); see also Bruce Schreiner, Law-
makers vote to move cases out of Franklin Circuit Court, AP (Jan. 13, 2021), https://apnews.
com/article/state-governments-frankfort-corona-virus-pandemic-kentucky-bills-8e194841f9b7
8904b33ccff9e00b156f (quoting Senate Judiciary Committee Chair Wil Schroder, who further 
explained the rationale behind the law: “Is it really fair that people should always have to come 
to the Franklin County circuit when it’s dealing with a constitutional question in their state? 
If anyone should have to travel to defend it, in my opinion, it should be the state (attorneys), 
not the individual, or not the business that has a problem.”).  

https://apnews.com/article/state-governments-frankfort-corona-virus-pandemic-kentucky-bills-8e194841f9b7%E2%80%8C8904b33ccff9e00b156f
https://apnews.com/article/state-governments-frankfort-corona-virus-pandemic-kentucky-bills-8e194841f9b7%E2%80%8C8904b33ccff9e00b156f
https://apnews.com/article/state-governments-frankfort-corona-virus-pandemic-kentucky-bills-8e194841f9b7%E2%80%8C8904b33ccff9e00b156f
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In sum, Thompson confirms that the Scott Circuit Court is co-equal with 

the Franklin Circuit Court; that the Scott Circuit Court “‘enjoy[s] equal capac-

ity to act throughout the state;’” that the Scott Circuit Court has “powers co-

extensive with the Franklin Circuit Court,” Thompson, 300 S.W.3d at 163–64 

(citation omitted); and, finally, that Judge Shepherd’s order does not and can-

not bind another circuit court. If anything, Thompson demonstrates the value 

of presenting this Court with different opinions to ensure that issues are fully 

aired before it renders a final disposition.  

B. The Governor seeks to avoid any challenges 
to his absolute and arbitrary rule 

The Governor’s desire to indefinitely extend his unilateral rule is further 

demonstrated through two recent veto messages in connection with bills ad-

dressing the COVID-19 pandemic. He claims that Joint Resolution 77 “relies 

on power the General Assembly attempted to provide itself through [2021] Sen-

ate Bill 1 and Senate Bill 2.”25 Therefore, even though the General Assembly 

adopted KRS Chapter 39A before the current pandemic; even though the Gov-

ernor expressly relied on Chapter 39A in declaring a state of emergency (see 

E.O. 2020-215) (JA 52); even the Governor acknowledged the General Assem-

bly’s authority to “change or effectuate laws to the emergency in future ses-

sions” (Tab 3 at 36); and even though Acree expressly held that the General 

Assembly could limit the Governor’s emergency powers, the Governor now 

                                            
25 See JA 943, Veto Message From the Governor of the Commonwealth of Kentucky Re-

garding House Joint Resolution 77 of the 2021 Regular Session (Mar. 25, 2021). 
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claims that the General Assembly’s authority with respect to the Common-

wealth’s emergency policy “relies on” newly created “power.” This is patently 

false. The General Assembly did not provide its own power. Its power arises 

from the Kentucky Constitution, which provides that the “legislative power 

shall be vested in a House of Representatives and a Senate, which, together, 

shall be styled the ‘General Assembly of the Commonwealth of Kentucky.’” KY. 

CONST. § 29. The Governor seems to believe that he can divest the General 

Assembly of that that power during an emergency.  

Further undermining the separation of powers, the Governor claims that 

the General Assembly’s reliance on the new laws is improper because Judge 

Shepherd enjoined their enforcement. JA 943. But Judge Shepherd’s order 

does not preclude the General Assembly from passing new laws—and, of 

course, he has no such authority in the first place. See Morrow v. City of Lou-

isville, 249 S.W.2d 721, 724 (Ky. 1952) (It is a “well established rule that the 

courts will not undertake to enjoin a legislative body … from passing legisla-

tion.”) (citation omitted).  

The Governor not only ignores this well-established rule but, in a separate 

veto message, he is even more brazen, claiming that the passage of House Bill 

192 “directly violate[d] a temporary injunction entered by the Franklin Circuit 

Court against the General Assembly itself, which could subject the body to a 

contempt of court citation.”26  

                                            
26 See JA 947, Veto Messages from the Governor Regarding House Bill 192 of the 2021 Regular 
Session at 8 (Mar. 26, 2021).  
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C. Senate Bill 1 & Senate Bill 2 do not create 
a “full-time” legislature 

The Governor claims that the General Assembly’s 30-day limits on emer-

gency orders and regulations require the Governor to reconvene the legislature 

every month, thereby converting the Constitution’s part-time legislature into 

a full-time legislature. This argument is without merit, as demonstrated by the 

General Assembly’s passage of H.J.R. 77 (JA 460–464). There, the General As-

sembly—over the Governor’s veto—extended the current state of emergency 

for 90 days (and extended other orders for 60 days). With this 90-day extension, 

the General Assembly proves that it does not intend to be called into session 

every month. H.J.R. 77 also shows that, if called into special session, the Gen-

eral Assembly is willing to extend emergency orders for any period of time 

(subject, of course, to later modifications or cancellations). The Governor could 

reconvene the General Assembly right now and ask for six or nine months of 

extended emergency authority.27  

Finally, the power to convene the legislature on “extraordinary occasions” 

is constitutionally vested in the Governor alone; the legislature has no power 

to convene itself outside of the time periods set forth in the Constitution. KY. 

CONST. §§ 36, 80. And the Constitution protects against rogue sessions, as the 

Governor is given the sole power to determine what topics may be considered 

                                            
27 Because the General Assembly could extend the orders for periods beyond 30 days, the 

Governor’s contention about the costs of reconvening the General Assembly every month are 
pure speculation. See Mtn. for 65.07 Relief at 5 (JA 652) 
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at extraordinary sessions. KY. CONST. § 80. The Governor’s authority here pre-

vents the General Assembly from using an extraordinary session as an excuse 

to consider legislation beyond the purpose of the Governor’s reconvening. If the 

Governor determines that emergency powers are needed beyond those estab-

lished by Chapter 39A, he may decide to convene the General Assembly and 

seek extensions. The Governor’s refusal to exercise this constitutional prerog-

ative—not the durational limits on his emergency authority—creates the prob-

lem he complains of.  

VI. The Governor’s assumption of absolute and 
arbitrary power must be repudiated 

Justice Jackson’s now-canonical explication of the executive’s proper role 

is particularly apt here. See Youngstown, 343 U.S. at 634–55 (Jackson, J., con-

curring). Under Justice Jackson’s analysis, the Governor’s power is at its apex 

when he acts pursuant to authorization of the General Assembly. Id. at 635. 

That was the situation in Acree, where it was unnecessary for the Court to 

delineate the source of the Governor’s authority; and the Court declined to do 

so. But today the Governor’s position is unquestionably changed. Now, the Gov-

ernor is “tak[ing] measures incompatible with the expressed or implied will of 

[the General Assembly],” and as a result, “his power is at its lowest ebb.” Id. at 

637. Accordingly, the Governor’s claim to indefinite and unreviewable author-

ity is tenable only if he has permanent and exclusive authority over the en-

tire subject matter, e.g., when issuing pardons. KY. CONST. § 77. But when, as 
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here, the Constitution does not vest the Governor with exclusive power to re-

spond to emergencies and when, as here, the Constitution does vest the Gen-

eral Assembly with the power to establish rules and penalties which govern 

citizens’ behavior and restrict their liberties, the Governor must comply with 

the policy decisions of the General Assembly.  

This Court’s jurisprudence is fully in accord with Justice Jackson: “‘emer-

gency powers are consistent with free government only when their control is 

lodged elsewhere than in the Executive who exercises them.’” Fletcher, 163 

S.W.3d at 871 (quoting Youngstown, 343 U.S. at 652 (Jackson, J., concurring)). 

Therefore, it is axiomatic that the “Governor is most definitely subject to con-

stitutional constraints even when acting to address a declared emergency.” 

Acree, 615 S.W.3d at 788.  

Kentucky’s strict Separation of Powers doctrine is itself the key constitu-

tional constraint on the Governor—even during an emergency. The doctrine 

exists “to create checks to the operations of the other[] [branches] and to pre-

vent the formation by one department of an oligarchy through the absorption 

of powers belonging to the others.’” Fletcher, 163 S.W.3d at 862 (citation omit-

ted). Consistent with this doctrine, the Court in Acree approved of the Gover-

nor’s (legislatively granted) emergency powers because of legislative “checks,” 

namely, the “amendment or revocation of the emergency powers granted the 

Governor.” 615 S.W.3d at 813. The constraints imposed by a co-equal branch 

of government complement the Constitution’s additional, express constraints. 
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The Governor is vested with the “supreme executive power of the Common-

wealth.” KY. CONST. § 69. As such, “the executive powers and responsibilities 

of the Commonwealth lie within the province of the Governor.” Brown, 664 

S.W.2d at 919 (emphasis added) (citing KY. CONST. § 69). Even more emphati-

cally, the Constitution requires the Governor to (“shall”) “take care that the 

laws be faithfully executed.” KY. CONST. § 81. This Court has described this as 

a “special” and “positive” obligation. Beshear, 498 S.W.3d at 369; Brown, 664 

S.W.2d at 919. 

As such, the Governor’s position in this lawsuit has no place in a consti-

tutional republic. If the Governor is correct, then he—and he alone—may de-

clare an emergency of indefinite duration and, as a consequence, exercise ab-

solute and arbitrary power over the movement, interactions, work and busi-

ness, education—indeed, the lives—of the people of Kentucky. There is no 

other conclusion to be drawn from the Governor’s assertion that he may ignore 

the duly enacted laws of the General Assembly and its efforts to restrict his 

emergency powers. If the Governor possesses the power he claims, then the 

General Assembly would be reduced to a mere advisory body whose constitu-

tionally vested power to make the law—and to override the Governor’s veto—

would be superfluous. The Governor is all but expressly demanding “absolute 

and arbitrary” power—the very danger sought to be avoided by the adoption of 

the Kentucky Constitution. KY. CONST. § 2. It is thus worth quoting at length 

this Court’s predecessor’s warnings about the dangers of concentrated powers:  
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It cannot fail to be observed that the reasons underlying the sep-
aration of our republican form of government into the three 
branches was to prevent one of the departments from absorbing 
and appropriating unto itself the functions of either of the others. 
The purpose was to have each of them to so operate in their re-
spective spheres as to create checks to the operations of the others 
and to prevent the formation by one department of an oli-
garchy through the absorption of powers belonging to the 
others. The evil effects from such concentration of power 
were outstanding in the pages of past history, the instances 
of which we need not stop to enumerate. It was to prevent such 
evil effects and a possible eventual revolution, and to preserve 
and forever perpetuate, if possible, the constitutional form of gov-
ernment, that sections 27 and 28 and similar ones were adopted 
….  

Sibert v. Garrett, 246 S.W. 455, 458 (Ky. 1922) (emphasis added). See also John 

Adams to Richard Henry Lee (Nov. 15, 1775), in 4 JOHN ADAMS WORKS 186 

(Boston 1851) (“It is by balancing each of [the government’s powers] against 

the other two, that the efforts in human nature towards tyranny can alone be 

checked and restrained, and any degree of freedom preserved in the constitu-

tion.”); THOMAS JEFFERSON, NOTES ON THE STATE OF VIRGINIA 216–17 (G.P. Put-

nam’s Sons 1904-05) (“Mankind soon learn to make interested uses of every 

right and power which they possess, or may assume. … Human nature is the 

same on every side of the Atlantic, and will be alike influenced by the same 

causes. The time to guard against corruption and tyranny, is before they shall 

have gotten hold on us.”). 

If the Scott Circuit Court’s Injunctive Order is reversed, the Court would 

establish a dangerous precedent that the Governor may rule by mere fiat, so 

long as he—and he alone—declares an emergency. Such a precedent would be 

worse in the long run than the Governor’s current conduct, as it would freely 
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allow all future governors to claim emergency powers at the expense of the 

people’s liberties and the Constitution’s constraints. “With all its defects, de-

lays and inconveniences, men have discovered no technique for long preserving 

free government except that the Executive be under the law, and that the law 

be made by parliamentary deliberations.” Fletcher, 163 S.W.3d at 871 (quoting 

Youngstown, 434 U.S. at 655 (Jackson, J., concurring)).  

The Governor’s pleas for unilateral “emergency” authority—for just a lit-

tle while longer—represent a long-term danger to constitutional government. 

This Court is vested with the solemn duty to ensure that claims of “‘necessity’” 

do not trump “‘law.’” Fletcher, 163 S.W.3d at 871 (quoting Youngstown, 343 

U.S. at 646 (Jackson, J., concurring)).  

CONCLUSION 

The Governor believes that the Commonwealth’s emergency powers 

should be lodged in him—and in him only. His desire for different public policy 

does not and cannot amount to harm. Rather, he is expressly required to en-

force and execute the policy—even if he doesn’t like it. The rule of law demands 

it. This Court should, therefore, conclude that the Scott Circuit Court did not 

abuse its discretion in enjoining the Governor and his executive-branch offi-

cials from enforcing the Challenged Orders against the Restaurants.  
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COMMONWEALTH OF KENTUCKY 
SCOTT CIRCUIT COURT 

DlVISION TWO 
CIVIL ACTION NO. 21-CI-00128 

GOODWOOD BREWING COMP.ANY, LLC, 
d/b/a Louisville Taproom, 
Frankfort Brewpub, and 
Lexington Brewpub; 
TRINDY'S LLC; AND KELMARJO, INC. 
d/b/a The Dundee Tavern 

v. 
ANDY BESHEAR, in his official capacity · 
as Governor of the Commonwealth of Kentucky; 
ERIC FRIEDLANDER, in his official capacity as Secretary 
of the Cabinet for Health and Family Services; and 
STEVEN STACK, M.D., in his official capacity as 
Commissioner of the Kentucky Depart of Public Health 

OPINION AND ORDER 
GRANTING TEMPORARY INJUNCTIVE RELIEF 

PLAINTIFFS 

DEFENDANTS 

This matter is before the Court on Motion of the Plaintiff for Temporary Injunctive Relief. 

The Court having reviewed the motion, response, and reply thereto, having heard oral arguments 

from the parties on April 1, 2021 in open court, and the Court being otherwise fully and sufficient! y 

advised, issues the following Opinion and Order GRANTING the TEMPORARY INJUNCTION 

in favor of the Plaintiffs: 

This action, at its most basic level, is simple. The Governor has two kinds of power: those 

given to him in the Constitution, and those given to him by the Legislature under statute. The 

emergency powers of the Governor at issue in this case are not inherent. They are not listed in the 

powers given to the Governor in the Constitution but were given to the Governor when the General 
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Assembly created and passed KRS Chapter 39A. Any power the General Assembly gives to the 

other branches of government, it can freely rescind, modify, or limit. The General Assembly 

makes the laws. The Governor and the Courts follow them. 

In response to the COVID-19 pandemic, the Govemo.r issued several executive orclers and 

agencies issued emergency regulations in order to stop the spread of the disease. Some of these 

were challenged in cases last year in what ultimately became Beshear v. Acree, in the Kentucky 

Supreme Court. 615 S.WJd 780 (Ky. 2020). In that case, Supreme Court stated that the 

Governor's Executive Orders up until thattime were valid because he had been given the power 

to issue those by the legislature under the Statewide Emergency Management Programs regime in 

KRS Chapter 39A. During the 2021 regular session, the General Assembly responded to Beshear 

v. Acree, by passing H.B. 1, S.B. 1, and S.B. 2. In particular, S.B. 1 recognizes what the Supreme 

Court stated were "implied" emergency powers of the Governor in the Constitution, but placing 

restrictions on the powers granted under statute, an action the Supreme Court explicitly said the 

Legislature could do. This amendment to the Emergency Management chapter states that the 

Governor must include the Legislature in making decisions if an emergency lasts more than 30 

days. The law recognizes the need for the full-time executive to be able to respond to emergencies 

but places a safeguard that orders made in response to a temporary emergency do not become de 

facto legislation. 

The Plaintiffs in this case are businesses in Kentucky, in Scott, Jefferson, and Fayette 

Counties, affected by the Governor's continuing Executive Orders restricting their right to operate 

their establishments. H.B. 1, S.B. 1, and S.B. 2 state that before the Governor can continue to 

restrict these businesses, he must confer with the Legislature first. That has not happened. The 

General Assembly further has passed H.J.R. 77 granting continuation of some of the Governor's 
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Orders and Executive Branch Emergency Regulations. The restrictions the Plaintiffs complain of, 

however, were not covered under H.J.R. 77, and as of March 5, 2021, they have expired so that 

the Plaintiffs should be free to operate their businesses under the current state of the law. 

The Governor and the General Assembly are involved in a lawsuit in Franklin Circuit Court 

concerning the validity of these statutes and that Court has issued a temporary injunction against 

the laws becoming effective until that matter is resolved. Review of that injunction has quickly 

moved from Franklin Circuit to the Court of Appeals and now sits with the Kentucky Supreme 

Court on an expedited basis because of the great public interest in the issue. As will be discussed 

below, however, that Court's ruling has no binding effect on this Court, as both are co-equal courts 

of the same level, with the same amount of power. While this Court has great respect for the 

Courts and Jurists in Franklin Circµit, it cannot be bound by the decisions of a sister court. Jurists 

in Kentucky enjoy a very collegial environment and deference is generally given to other Courts 

of equal level. This case, however, presents issues where that usual deference has to take second 

place, especially since these 1111;1tters currently sit with the Supreme Court. 

The issues in this case are not just about these specific businesses being able to operate, · 

but touch on the interests of the entire Commonwealth still in the midst of COVID-19 infection. 

Under the law, this Court tnust balance those interests with the interests of the Plaintiffs. With the 

public interest in mind, this Court is issuing an order that is very narrow. The Defendants are 

specifically enjoined against issuing or enforcing new restrictions against only these specific 

Defendants. It does not affect every business in the Commonwealth, or schools, or masks, or any 

other issue. It only states that under the law, these specific businesses' rights have and continue 

to suffer harm an·d they should be relieved under the current state of the law. Also, because of the 

extreme speed the Franklin Circuit case made it to review with the Supreme Court, there is every 
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chance that this case will join it, that the Court of Appeals will stay the order very quickly, and 

then send this case to the Supreme Court with the other. In fact, the Court at oral argument offered 

Counsel for the Defendants a delayed effective date to give them time to file a Petition .in the Court 

of Appeals, and Counsel declined. 

If this Order will have no practtcal effect, then why is the Court issuing it? Because with 

the appellate courts taking such quick action in review, any risk to public health, or confusion, is 

lessened, and this case can proceed on principle only. These are great, fundamental issues of law 

and rights and fairness. The Franklin Circuit Case involves only the Governor and the General 

Assembly. By issuing this temporary injunction, the Court gives these Plaintiff businesses, the 

business community, and general citizenry of the Commonwealth a real say in the matters. While 

we elect and put trust in oµr officials in Frankfort, the impact of decisions in the Capitol actually 

live and breathe with the citizens of the Commonwealth, where the people operate businesses and 

work and raise families. Where the courts give the citizens of the Commonwealth the ability to 

seek redress for hann when a law, executive order, or regulation from Frankfort disrupts their 

ability to live within their inalienable rights, that redress should be freely given. 

For the· reasons stated below, Plaintiffs Motion for Temporary Injunctive Relief is 

GRANTED. 

I. Jurisdiction 

This Court has Jurisdiction in this matter because it affects the rights of a business located 

in Scott County. The Court further has Jurisdiction in this matter pursuant to 2021 H.B. 3, which 

requires that for any civil action that challenges the constitutionality of a Kentucky executive order 

and requesting injunctive relief against any state official, that action shall be filed in the county 

where the Plaintiff resides. 2021 H.B. 3, 1-2. In this action, Plaintiffs have chosen to file this 
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action in Scott Circuit Court because Defendant Trindy' s LLC is located in this county. It is clear 

this Court has jurisdiction over this matter. 

Il. Standard for Temporary Injunctive Relief 

Under KY CR 65.04, a temporary injunction can be granted if it is clearly shown that "the 

movant's rights are being or will be violated by an adverse party and the movant will suffer 

immediate and irreparable injury ... pending a final judgment". KY GR 65.04(1). Under Maupin 

v. Stansbury, courts use athree ... prong test to determine whether to grant and temporary injunction. 

575 S.W.2d 695 (Ky App. 1978). First, the Court must find irreparable injury to the plaintiff. 

Second, the-court should weigh the equities involved. Third is whether a substantial question has 

been presented, or "if the complaint shows a probability of irreparable injury and the equities are 

in favor of issuance, it is sufficient if the complaint raises a serious question warranting a trial on 

the merits" Maupin, at 699. 

III. Under KY CR 65.04 and Maupin, Temporary Injunctive Relief is Warranted in this 

Case. 

The main issue in this case is whether the Executive Branch may restrict a private business 

under Emergency Executive Order outside of an explicit statute tegimen. For purposes of 

temporary injunctive relief, the Court does not have to ultimately decide that fact, only to the point 

of, along with the other Maupin factors, the Plaintiff raises a serious question warranting a trial on 

the merits. The answer to that is most definitely yes, and temporary injunctive relief should be 

granted in favor of the Plaintiff. 

First, under KY CR 65.04 and the first Maupin prong, the Plaintiff must clearly show that 

its rights are being or will be violated and will suffer immediate and irreparable injury pending a 

final judgment in the action. The rights alleged to be violated in this case are basic ones. The 
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Plaintiffs operate businesses and have a right to do so in the Commonwealth without interference 

by the Government, except where the laws of the Commonwealth restrict in order to protect or . . 

benefit the public interest. In this case, the General Assembly has passed a statute specifically 

limiting the Governor's power in an emergency scenario (S.R 1 ), and the Governor and Executive 

Branch have not followed that statute. Because they have not followed the statute, by operation 

of law, all of the executive orders and other directives issued for the COVID-19 emergency have 

now expired. There continue to be, however; further Executive Orders and enforcement of those 

Orders from the Executive in violation of the law, some of which harm the Plaintiffs and their right 

to do business in the Commonwealth. The Plaintiffs clearly show that the Executive's· continued 

violation of law affects their basic rights to operate, and as such, because it affects rights and not 

just economic damage, is an immediate and irreparable injury. 

Under the se.cond prong of Maupin, the Court should wetgh the equities involved within 

the matter. When the violation of a basic right by a business is alleged, one that is supported by 

statute, that weighs heavily against the Defendants. The Defendants argued that public interest in 

the Executive having the power to manage potential further infection in the pandemic outweighs 

the rights of the individuals here .. The scope of this order is limited, however, in that it is applicable 

to only the Plaintiffs in this case in the locations they currently opernte, not a broad state-wide 

swath. Because of the limited scope of the Order1 and because of the almost certainty that this 

Order will be on review in the Court of Appeals within a matter of days after entry so that it will 

have little to no practical effect on the operation of government, the individual rights .of the 

business outweigh the limited public interest here. 

The third prong of Maupin goes to whether there is a substantial question raised, looking · 

at the likelihood of Plaintiffs' success at trial. To this Court, this seems to be a simple question. 
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Under the Kentucky Constitution, § 29 grants legislative power in the General Assembly. § 81 of 

the Constitution states that the Governor shall "take care that laws are faithfully executed." It is 

a fundamental concept in the separation of powers that the Executive has only the powers granted 

to it by the Constitution, as well as those granted to it under legislation by the General Assembly. 

Where a power is granted to the Governor by the General Assembly, and not inherent in the 

Constitution, that power can be removed, amended, or revised whenever and however the General 

Assembly sees fit. The emergency powers relied upon by the Executive in KRS 3 lA were granted 

to it by the General Assembly. H.B. 1, S.B. 1, and S.B. 2 amend that power, and the Governor's 

veto of that legislation was overridden. Unless and until that legislation is ruled unconstitutional 

by the courts, it is a valid Jaw that must be faithfully executed. This raises a substantial question 

in favor of the Plaintiffs so that temporary injunctive relief is appropriate on their behalf. 

The Defendants have not argued the substantive matter of separation of powers in this 

action, instead arguing that because Franklin Circuit Comt has issued .temporary injunctive relief 

that relief precludes this Court from issuing an injunction in this case. The Plaintiffs argue that 

injunctive relief in the current action is proper because the Franklin Circuit cannot bind another 

Circuit Court in Kentucky as co-equal Courts, also that the injunctive relief is still available 

because they were not real parties ifi interest in the Franklin case. Both Defendants and Plaintiffs 

rely on Conwayv. Thompson, 300 S.W.3d 152 (Ky. 2009) to support their arguments. 

Thompson concerns a Pulaski Circuit permanent injunction against the Kentucky 

Department of Corrections from retro-actively applying a change in the way parole time was 

counted toward service of a sentence. The parties in that case were the Commonwealth Attorney 

for the 28th Circuit and the Commissioner for the Department of Corrections . (DOC) for a 

declaration of rights in applying the changed statute. The Pulaski Circuit granted permanent 

7 
21-CI-0-0128 04/09/2021 Tina Foster, Scott Circuit Clerk 

M .... 
0 c::, 
c::, 
0 

0 
g 
0 
0 
0 

No. 2021-SC-0126-T p.0637



fntered 21-Cl 1:28 04/09/2021 Tina foster. St Cirmit Clerk 
NOT ORIGINAL DOCUMENT 

. 04/09/2021 11:17:00 AI\I 
BECKYLYON@.KYCOURTS,NET 

injunctive relief only in criminal cases where judgment issued from the 28th Circuit. The Attorney 

.General declined to intervene in that suit, and instead filed a similar action in the Franklin Circuit 

Court against the DOC Commissioner seeking the same.relief. Franklin Circuit did not follow the 

Pulaski Circuit lead and both marten; were taken up on review to resolve the discrepancies in the 

outcomes. 

Noting that the Circuit Coutts in Kentucky are. part of a unitary court system, and that all 

circuit judges "enjoy equal capacity to act throughout the state,'' the Court held that Pulaski Circuit 

had the ability to issue injunctive relief ag.ainst the DOC. Id. at 162-163, quoting Baze v. Com., 

276 S.W.3d 761, 767 (Ky. 2008). At importance was that the Pulaski Circµit had jurisdiction over 
' the subject matter and the parties, that venue was proper, and that no statute would require the 

action be brought in Franklin Circuit, so that '1in the absence of express authority to the contrary, 

each geographic division of the one statewide circuit comt has co-equal abilities and powers." Id. 

at 163. 

In the present .case, there is express authority that allows this case to be brought in Scott 

Circuit, H. B. 3 from the just ~losed 2021 session of the General Assembly. H.B. 3 states that in 

actions just as these, where a party challenges an executive order or administrative regulation, 

includes a claim for declaratory or injunctive relief, and js a:gainst,an official of the Commonwealth 

in his official capacity; that the action shall be filed in the county were the Plaintiff resides, or if 

there are multiple Plaintiffs, the county where one Plaintiff resides. 2021 H.B. 3, 1-2. Because 

this action has multiple parties and one is located in Scott County, this Court has express 

jurisdiction of the subject matter and the parties. This court has co-equal abilities and powers with 

the Franklin Circuit Court as part of the "one statewide circuit court" and under Thompson could 

enter even a statewide injunction in this matter if that were requested and appropriate. The 
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Plaintiffs in this matter are not requesting a statewide injunction, however, only one that is 

individual for them and in the localities in which they operate. Since this Court has the power to 

issue a broad statewide injunction, it obviously has the power to issue lesser injunctive relief 

covering only five Plaintiffs at their locations in four counties. 

As stated above, Defendants have decided not to argue the substantive issues in this Court 

instead relying on the preclusive effect of the Franklin Circuit temporary injunction. This Court 

assumes that after the review from the Supreme Court on that case that this matter will be resolved 

in accordance with that decision. 

FINDINGS OF FACTAND CONCLUSIONS OF LAW 

Having reviewed the motion, response, and reply of the parties, having heard oral 

arguments and being otherwise fully and sufficiently advised, the Court hereby makes the 

following Findings of Fact: 

1. Plaintiff Goodwood Brewing Company, LLC, d/b/a Louisville Taproom, Frankfort 

Brewpub, and Lexington Brewpub, is a Kentucky Limited Liability Corporation with headquarters 

located in Jefferson County, but with businesses in Jefferson, Franklin, and Fayette Counties; 

Plaintiff Trindy's, LLC is a Kentucky Limited Liability Company located in Scott County; and 

Kelmarjo, Inc. d/b/a The Dundee Tavern is a Kentucky Corporation located in Jefferson County. 

2. The Plaintiffs are Commonwealth of Kentucky officials in their official capacities, 

Governor Andy Beshear, Eric Friedlander, Secretary of the Cabinet for Health and Family 

Services, and Steven Stack, M.D., Commissioner of the Kentucky Department of Public Health. 

3. Jurisdiction and venue are proper with this Court as this is an action for declaratory 

or injunctive relief, brought contesting the cortstitutionality of an executive order or administrative 
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regulation, and because there are multiple Plaintiffs, brought in the county of where one of the 

Plaintiffs (Trindy's, LLC) resides. 

4. In response to the COVID-19 pandemic, the Defendants have issued Executive 

Orders ·and Administrative Regulations that affect the Plaintiffs' businesses. 

5. During the 202 l session of the Kentucky General Assembly, the Legislature passed 

H.B. 1, S.B. 1, and S.B. 2, restricting the ability. of the Governor to issue executive orders in an 

" emergency, and executive branch agencies from issuing emergency regulations. Namely, S.B. 1 

required that all executive orders issued during an emergency would expire after 30 days unless 

the General Assembly approved of their continuance. S.B. 2 places new restrictions on 

administrative regulations promulgated pursuant to emergency powers and provides for legislative 

committee review and opportunity for public comment. 

6. · H.B. 1, S.B. l, and S.B. 2 were passed by both Houses of the General Assembly, 

but vetoed by the Governor. The General Assembly voted to override the veto of the Governor. 

These bills, passed as emergency legislation, became effective on February 2, 2021. 

7. After the vote to override the veto, the Governor filed action in Franklin Circuit 

Comt to enjoin the implementation of the new laws. That Court issued a temporary injunction in 

favor of the Governor on March 3, 2021. 

8. The emergency executive orders (except those continued by H.J.R. 77) expired 

under the new laws on March 4, 202.1. 

9: The Governor and Executive Branch agencies have continued to and will continue 

to enforce the ~xecutive orders against the Plaintiffs despite the passage of the new legislation. 
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10. The Plaintiffs filed this suit on March 5, 2021 for declaratory and permanent 

injunctive relief, and temporary injunctive relief alleging the Governor's action have harmed and 

cQntinue to harm their rights to operate their business. 

Based on the Findings of Fact, the Court issues the following Conclusions of Law: 

1. That this Court has jurisdiction over both the subject matter in this action and the 

parties thereto; 

2. That the Plaintiffs have been harmed ana' will continue to be harmed in their right 

to operate their businesses absent temporary injunctive relief, as the Defendants would continue 

to enforce executive orders and administrative regulations in violation ofla~; 

3. That a narrowly-tailored restraining order in favor of the Plaintiffs, but taking into 

consideration. the public interest in controlling the spread of the COVID-19 infection is equitable 

in this matter; 

4. That Plaintiffs have presented a substantial question as to the validity of the 

Defendants' actions in the face of express statutory direction against those actions; 

5. That this Court is a co-equal court with that of Franklin Circuit, that this Court has 

an equal ability to issue teml?orary injunctive relief concerning the same statute, and that this Court 

is not bpund by the decisions or orders of the Franklin Circuit Court. 

ORDER 

Based on the preceding Findings of Fact and Conclusions of Law, the Court GRANTS the 

Motion of the Plaintiffs for Temporary Injunctive Relief and hereby issues the following ORDER: 
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1. Defendants and their designees and agents are enjoined from enforcing against only the 

individual Plaintiffs herein at their now-existing locations the following orders, administrative 

regulations, and directives: 

a. Executive Order 2020-215; 

b. March 16, 2020 CHFS Order; 

c. March 17, 2020 CHFS Order; 

d. March 19; 2020 CHFS Order; 

e. March 19, 2020 Order from the Public Protection Cabinet and the Department of 

Alcoholic Beverage Control; 

f. Executive Order 2020-246; 

g. Executive Order 2020-257; 

h. Executive Order 2020-258; 

l. Executive Order 2020-266; 

j. Executive Order 2020-315; 

k. Executive Order 2020-323; 

I. May 11, 2020 CHFS Order; 

m. May 22, 2020 CHFS Order; 

n. June 29, 2020 CHFS Order; 

o. Requirements for Restaurants and Bars, Version 1.0; 

p. Regulation 902 KAR2:190E 

q. July 28, 2020 CHFS Order; 

r. August 10, 2020 CHFS Order; 

s. Requirements for Restaurants and Bars, Version 5.0; 

21-CI-00128 
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2. This Temporary !njunction shall be effective for the duration of.this action, or until 

further Orders of this Court, or otherwise stayed or vacated. 

So Ordered, this 9th Day of April, 2020. 

Distribution: 
Parties of Record 
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Indeed, the legal issues raised by Appellees are not complex. The plain language 

of KRS Chapter 39A authorizes the Governor and CHFS to implement public health 

orders to protect Kentuckians from the spread of COVID-19. In doing so, KRS Chapter 

39A does not violate the separation of powers, but, instead, defines the Governor’s 

executive authority during times of an emergency. Additionally, the challenged Orders 

are not arbitrary because they reasonably relate to the state’s interest in slowing the 

spread of COVID-19 and, thereby, protecting the public health.  

COVID-19 is unquestionably contagious and deadly, and it can spread whenever 

humans interact. New “hotspots” develop weekly. Thus, the need for a flexible, 

immediate response is paramount. KRS Chapter 39A provides the Governor authority for 

such a response. The Orders issued under that authority – which are based on both public 

health criteria and input from Kentucky businesses – reduce COVID-19 spread, protect 

Kentuckians, and allow for a gradual return to normalcy before the disease is controlled.  

I. The Governor Possesses Authority To Address This Once-In-A-Generation 
COVID-19 Global Health Emergency. 
 
A. KRS Chapter 39A Authorizes the Governor to Respond to 

Emergencies. 
 

The Orders represent the Governor’s exercise of powers specifically and 

unambiguously set forth in KRS Chapter 39A. In that Chapter, the General Assembly 

confirmed that it intended to “establish and support a statewide comprehensive 

emergency management program for the Commonwealth . . . [and] [t]o confer upon the 

Governor . . . the emergency powers provided in KRS Chapters 39A to 39F.” KRS 

39A.010. It created the Division of Emergency Management and placed it under the 

direct operational control of the Governor. KRS 39A.030(1).  
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To carry out these powers, the General Assembly provided the Governor multiple 

resources to respond with immediacy and flexibility to the ongoing demands of an 

emergency like COVID-19. Indeed, the Governor “may make, amend, and rescind any 

executive orders as deemed necessary to carry out the provisions of KRS Chapters 39A 

to 39F.” KRS 39A.090 (emphasis added). Furthermore, KRS 39A.180 permits “[t]he 

political subdivisions of the state and other agencies designated or appointed by the 

Governor [to] make, amend, and rescind orders and promulgate administrative 

regulations necessary for disaster and emergency response purposes.” KRS 39A.180(1). 

That statute further recognizes the primacy of such emergency orders or regulations, 

providing, “All written orders and administrative regulations promulgated by the 

Governor, the director, or by any political subdivision or other agency authorized by KRS 

Chapter 39A to 39F to make orders and promulgate administrative regulations, shall have 

the full force of law, when, if issued by the Governor, the director, or any state agency, a 

copy is filed with the Legislative Research Commission, or, if promulgated by an agency 

or political subdivision of the state, when filed in the office of the clerk of that political 

subdivision or agency.” KRS 39A.180(2) (emphasis added).  

KRS Chapter 39A controls. This Court has held, when interpreting statutes, courts 

must give words their literal meaning. Univ. of Louisville v. Rothstein, 532 S.W.3d 644, 

648 (Ky. 2017) (citation omitted). If the plain language of a statute is clear, that plain 

language dictates and the inquiry ends. See id.; Revenue Cabinet v. O’Daniel, 153 

S.W.3d 815, 819 (Ky. 2005). As recently as 2019, this Court recognized that when the 

plain language of a statute gives the Governor authority to act, that plain language 

controls. Commonwealth ex rel. Beshear v. Bevin, 575 S.W.3d 673, 679 (Ky. 2019). 



36 

In SB 150, the General Assembly “recognize[d] the efforts of the Executive 

Branch to address the state of emergency in the Commonwealth declared by Executive 

Order 2020-215 due to the outbreak of COVID-19 virus, a public health emergency.” Id. 

It proceeded to enact specific provisions relating to numerous areas, ranging from 

suspending licensing fees (§ 1(1)(a)) and extending tax filings (§ 1(3)) to expanding 

telehealth (§ 1(4)).  Thus, the General Assembly recognized there was an emergency, 

recognized the Executive Branch had taken action to curtail the emergency, and 

augmented that action by enacting specific provisions relating to a multitude of different 

laws and public policy.  In Section 4, it declared an emergency. Further, while 

unnecessary due to the safeguards in KRS Chapter 39A, the legislature placed an 

additional safeguard on the timing of this particular state of emergency: 

Notwithstanding any state law to the contrary, the Governor shall declare, 
in writing, the date upon which the state of emergency in response to 
COVID–19, declared on March 6, 2020, by Executive Order 2020–215, has 
ceased. In the event no such declaration is made by the Governor on or 
before the first day of the next regular session of the General Assembly, the 
General Assembly may make the determination. 

SB 150 § 3. While the General Assembly could already act when it comes into session in 

2021 as described above, this provision leaves no doubt as it relates to this state of 

emergency. The legislature, as in Beshear, has acknowledged the emergency, the 

Governor’s statutory authority to respond to COVID-19, and may change or effectuate 

laws relating to the emergency in future sessions. 575 S.W.3d at 683. 

Taken to its conclusion, Appellees’ argument is absurd. It would ensure the 

Governor has no authority to issue orders to protect flooded areas59 or to fight wildfires 

59 See e.g. Executive Order 2020-136 (Feb. 8, 2020), State of Emergency related to flooding in southeastern 
Kentucky. https://governor.ky.gov/attachments/20200207_State-of-Emergency_EO.pdf (last visited August 



challenge to KRS Chapter 39A and the Governor s Orders threaten that response ThlS

Court should uphold KRS Chapter 39A and the Orders implementing public health

measures directly related to protecting Kentucklans from COVID 19
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Effective April 19, 2021 

 

 

Supplemental Requirements for Restaurants and Bars 
 

These supplemental requirements apply to restaurants and bars. All Entities must also comply with current Healthy 

at Work Minimum Requirements and all Supplemental Requirements applicable to their setting and/or activities. 

 

For purposes of these requirements:  

o • A “restaurant” is an entity that stores, prepares, serves, vends, or otherwise provides food directly to 

the consumer for human consumption, must hold a food service permit in good standing, and has table 

seating.  

o • A “bar” is an entity that stores, prepares, serves, vends alcohol directly to the consumer for on-site 

human consumption and must hold a service permit in good standing.1 

 

 Restaurants and bars must require that all customers be seated and served at tables or booths. 

 

 Traditional stool seating at the bar is prohibited. 

 

 Restaurants and bars must prohibit customer traffic in the bar or restaurant except for the purposes of entry, 

exit, and restroom usage. 

 

 Restaurants and bars should discontinue self-service drink stations to the greatest extent practicable. If an 

establishment cannot discontinue self-service drink stations, it must: a) frequently clean and sanitize the 

stations, b) prohibit customers from bringing their own cup, glass, or mug, c) prohibit refills unless a new cup, 

glass, or mug is provided to the customer for each refill, and d) remove any unwrapped or non-disposable 

items (e.g., straws or utensils), as well as fruit (e.g., lemons), sweeteners, creamers, and any condiment 

containers that are not in single-use, disposable packages. 

 

 Restaurants and bars should discontinue use of salad bars and other buffet style dining to the greatest extent 

practicable. If an establishment cannot discontinue buffet style dining, the restaurant must ensure that 

employees provide buffet service. Restaurants must not permit customer self-service. Restaurants providing 

buffet service should ensure appropriate sneeze guards are in-place. 

 

 

                                                           
1 1 These definitions and requirements also apply to any portion of a facility that serves food or alcohol to the public, including, but 
not limited to, breweries, distilleries, and wineries. 

https://chfs.ky.gov/agencies/dph/covid19/HAWMinimumRequirements.pdf
https://chfs.ky.gov/agencies/dph/covid19/HAWMinimumRequirements.pdf
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 Restaurants and bars must limit the number of customers present inside any given establishment to the lesser 

of the maximum permitted occupancy defined in the current Healthy at Work Minimum Requirements or the  

occupancy level that permits individuals not from the same family/household to maintain six (6) feet of space 

between each other.  

 

 For booth seating only, restaurants may install non-porous physical barriers (e.g., plexiglass shields) between 

booths to permit usage of sequential booths unable to be separated by six (6) feet so long as the barrier 

effectively separates the opposite sides of the barrier. 

 

 Establishments that choose to have outdoor seating may do so without those customers counting against the 

established occupancy limit so long as those customers remain seated and at least six (6) feet of space is 

maintained between customers at different tables. If an establishment uses a tent, at least 50% of the tent 

perimeter (e.g., 2 sides of a square tent) must remain completely open at all times and six (6) feet of space 

must be maintained between customers at different tables. If an establishment uses a tent with fewer than 

50% of the perimeter (e.g., for a square tent, fewer than 2 sides) completely open, that tent is considered 

interior space and is subject to the capacity limitation as set forth in the minimum requirements document. 

 

 Restaurants and bars should continue to encourage food and beverage service via drive-thru, curbside, 

takeout, and delivery services to the greatest extent practicable, to minimize the number of persons within the 

establishment and the contacts between them. 

 

 Restaurants and bars must discontinue dine-in food and drink by 12:00 a.m. local prevailing time.  Restaurants 

and bars must close no later than 1:00 a.m. local prevailing time except for drive-thru, curbside, takeout, and 

delivery services.  These closing times will remain in effect until 2.5 million persons have received at least one 

dose of a COVID-19 vaccine in Kentucky. 
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Page 142
·1· ·think that we have to read that to mean that the
·2· ·legislature could simply have repealed 39A --
·3· · · · JUDGE SHEPHERD:· Yeah.
·4· · · · MR. MADDOX:· -- and it seems difficult to
·5· ·conclude that they could repeal 39A, but they can't
·6· ·modify it --
·7· · · · JUDGE SHEPHERD:· Yeah.
·8· · · · MR. MADDOX:· -- which is seems to be the
·9· ·Governor's position and I'll just -- finally on the
10· ·jurisdictional question and the separation of
11· ·powers issue, Your Honor, we cited in our case the
12· ·Commonwealth versus Mountain Truckers Association
13· ·case and, you know, that case addressed a
14· ·restraining order that would attempt to bind the
15· ·Commonwealth and everyone in it, all of its
16· ·executive, judicial and legislative officers simply
17· ·by the nominal participation of the Commonwealth
18· ·and the Court struck that down.· It said such an
19· ·order would run contrary to the very essence of
20· ·injunctive relief and not -- nor may all the Courts
21· ·of Kentucky, other than the Franklin Circuit Court,
22· ·be automatically divested of their jurisdiction to
23· ·hear matters simply by the issuance of an
24· ·restraining order including the Commonwealth as a
25· ·party.· Your Honor probably knows that there is a
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·1· ·case pending in Boone Circuit Court right in which
·2· ·parents of school children have sued the local
·3· ·school board claiming that the school board is
·4· ·acting in reliance on the suspension of KRS158,
·5· ·that statute requires that schools, that there be
·6· ·in-person instruction.· Of course, Dr. Stack
·7· ·indicated earlier that the schools are free to
·8· ·provide in-person instruction, but the -- the
·9· ·school board there is doing it now.· That's a live
10· ·case in controversary.· I'm not sure if, Your
11· ·Honor, would expect that injunction here today or
12· ·whenever, Your Honor, might address that, could
13· ·somehow, you know, bar that case from going
14· ·forward.
15· · · · JUDGE SHEPHERD:· Yeah.
16· · · · MR. MADDOX:· I mean, that's a live case in
17· ·controversary where --
18· · · · JUDGE SHEPHERD:· Yeah, I wouldn't really --
19· ·I've never been of the view that any Circuit Court
20· ·can enjoin in a proceeding in another Court and,
21· ·you know, I don't think that's really -- but, you
22· ·know, there are -- that's one of the issues here is
23· ·that they're -- you know, there's a whole host of
24· ·context in which these issues can arise and
25· ·certainly they can be litigated in any venue where
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·1· ·they're -- you know, where the -- where
·2· ·controversary arises, but, you know, the parties do
·3· ·have a right, I think, to a declaration of rights
·4· ·as to the validity of the law and the
·5· ·constitutionality of the statutes that are being
·6· ·challenged, whether that ultimately comes here or
·7· ·from another Circuit, it's going to ultimately come
·8· ·from the Kentucky Supreme Court, but --
·9· · · · MR. MADDOX:· That's true, Your Honor, but
10· ·typically that comes in the context of a case in
11· ·which there is, you know, some actual
12· ·controversary.· Now, they've cited cases suggesting
13· ·that somehow the Declaratory Judgment Act is
14· ·effectively an exception to the requirement that
15· ·there be, you know, a case of controversary.  I
16· ·think the case law we've cited says otherwise.
17· · · · JUDGE SHEPHERD:· Yeah.· I would say this, you
18· ·know, we'll have to -- we'll delve into these
19· ·jurisdictional arguments, I think, in more depth a
20· ·little bit later, but, you know, it still is an
21· ·issue that I think -- you know, again, unless the
22· ·Attorney General is coming before the Court and
23· ·saying, I agree with the Governor these statutes
24· ·are an overreach and they violate the separation of
25· ·powers, which the Attorney General is obviously not
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·1· ·doing.· If the Attorney General agreed with the
·2· ·Governor, I might well agree that there's no case
·3· ·of controversy, but if the Attorney General is
·4· ·defending the validity of these laws, then it seems
·5· ·to me like there is, at least initially, a case of
·6· ·controversary with regard to the interpretation of
·7· ·the statue that, you know, that the parties are
·8· ·entitled to have adjudicated.· But, you know, we'll
·9· ·delve into those arguments a little bit later.· You
10· ·know, right now I think we're going limit our argue
11· ·to the injunctive relief and I would agree Court is
12· ·not going to issue an injunction and have made at
13· ·least a preliminary determination, but there is
14· ·jurisdiction here and so far, I think I've crossed
15· ·that hurdle, but -- okay.· Anything else,
16· ·Mr. Maddox?
17· · · · MR. MADDOX:· Yeah, Your Honor.· I would just
18· ·conclude by, you know, reiterate that if the
19· ·Governor believes he has emergency powers under the
20· ·constitution then he isn't injured at the least by,
21· ·you know, some limitation and a statue that he
22· ·believes doesn't affect him, and if he does believe
23· ·he needs legislative authority then, you know, it's
24· ·plain that --
25· · · · JUDGE SHEPHERD:· Yeah.
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Page 170
·1· ·problems of life and death for the people of

·2· ·Kentucky, so I do want to urge you-all to give some

·3· ·time, and some effort, and some thought to whether,

·4· ·you know, you-all could not propose some form of

·5· ·enlisting of people who have expertise and

·6· ·knowledge in the field of public health who might

·7· ·assist in that kind of an effort, so I'll leave

·8· ·that with you and I will enter an order that will

·9· ·outline the things that we've talked about here.  I

10· ·appreciate getting the additional briefs that we're

11· ·talking about and do my best to get you-all a

12· ·ruling on these issues in a very short of period of

13· ·time, so unless anybody has anything else to add,

14· ·I'm going to go ahead, and the Court will stand in

15· ·recess.

16· · · · MR. FLEENOR:· Thank you, Your Honor.

17· · · · MS. CUBBAGE:· Thank you, Your Honor.

18· · · · MR. WOOSLEY:· Thank you, Your Honor.

19· · · · MR. MADDOX:· Thank you.

20· · · · MR. MAYO:· Thank you.

21· · · · MR. LYCAN:· Thank you, Judge.

22· · · · · · · (HEARING CONCLUDED.)
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