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PRELIMINARY STATEMENT 

Plaintiff Lynette Johnson opposes the Defendants’ motion for summary 

judgment, and requests instead that this Court grant partial summary judgment in 

her favor. In particular, she does not seek summary judgment on Count III, the 

proper adjudication of which requires further factual development. She does, 

however, seek summary judgment that Defendants are liable for an uncompensated 

taking under Counts I and II. Plaintiff does not seek a judgment as to the precise 

remedy, i.e., the amount of compensation that is constitutionally required; additional 

litigation will be necessary to determine that amount, in part because of a dispute 

over the total amount of debt that Plaintiff owed to the City.1  

In 2014, Ms. Johnson purchased 250 Tremont Avenue in East Orange, New 

Jersey (the Property), for $55,000. She bought the Property with the intention of 

allowing two of her adult children to operate their businesses on the premises. At the 

time of purchase, the Property was in disrepair, and Ms. Johnson commenced plans 

to renovate. She signed a Letter of Agreement with the City confirming her intention 

to renovate, and providing that the Property may not be occupied until the City issued 

a “full Certificate of Conformity.”  

Unfortunately for Ms. Johnson, her prior experience as a homeowner in New 

Jersey left her with the mistaken belief that property taxes would not be assessed on 

the Property until it was certified for occupancy by the City. That assumption was 

incorrect. Nonetheless, it could have, and would have, been remedied but for the fact 

 
1 Plaintiff refers the Court to its response to the Defendants’ Statement of Undisputed Material Facts, 
¶ 19.  
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that the City never sent any notices of tax assessments, or foreclosure proceedings, 

to her mailing address. The City knew exactly where she lived; the Letter of 

Agreement between Ms. Johnson and the City listed her mailing address in bold, 

italicized typeface. But the City instead sent the tax notices to the Property itself, 

which had no mailbox. All mailings to the Property were returned undeliverable.  

As a result, Ms. Johnson did not realize that a tax debt was accruing on the 

Property. Neither did she realize it was in danger of foreclosure. Although she worked 

with the City to obtain construction permits necessary for the renovation, no one from 

the City during this process informed her that the Property was subject to a tax lien. 

Ultimately, the City purchased the tax lien for the amount owing on the Property at 

the maximum rate of interest, and later foreclosed, taking full title in fee simple 

pursuant to New Jersey’s Tax Sale Law, N.J.S.A. § 54:5-1, et seq. The City 

subsequently sold the Property to a third party for $101,000.  

The City cannot reap a profit from the collection of a debt owed by a citizen. 

But by the City’s admission, the Property’s value exceeded Ms. Johnson’s debt (Exh. 

“V” to the Bonchi Cert., # 8; Ltr. Br. 16 n.11), and the City retained that entire value, 

failing to compensate Ms. Johnson for her equity interest in the Property. That was 

a taking without just compensation. Accordingly, the City’s motion for summary 

judgment should be denied and Ms. Johnson’s cross-motion for partial summary 

judgment should be granted.  
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ARGUMENT 

The New Jersey Constitution, like its federal counterpart,2 prohibits 

government from taking private property for public use without just compensation. 

N.J. Const. 1947 art. I, ¶ 20. It similarly commands that the taking of any property 

interest by local government can only be made with just compensation. Id. art. IV, 

§ 6, ¶ 3. This “essential guarantee” of the Constitution is “of ancient origin[,]” Borough 

of Harvey Cedars v. Karan, 214 N.J. 384, 402 (2013), and is designed to forbid 

government “from forcing some people alone to bear public burdens which, in all 

fairness and justice, should be borne by the public as a whole.” Klumpp v. Borough of 

Avalon, 202 N.J. 390, 405 (2010); Armstrong v. United States, 364 U.S. 40, 49 (1960).  

Here, the City took Ms. Johnson’s equity interest in her Property without 

compensation. An equity interest is a property interest in the fair market value of 

property beyond encumbering debts. See Crane v. Comm’r of Internal Revenue, 331 

U.S. 1, 7 (1947) (“[E]quity is defined as the value of a property above the total of the 

liens.”). This interest is a discrete and constitutionally protected property interest 

which has been universally recognized in Anglo-American law for centuries. See Hall 

v. Meisner, 51 F.4th 185, 187 (6th Cir. 2022) (“Under . . . the law of virtually every 

state for the past 200 years[,] a creditor can divest a debtor of real property only” by 

“compensate[ing] the debtor for her equitable interest in the property[.]”). 

 
2 New Jersey’s Takings Clauses provide protections that are coextensive with the Takings Clause of 
the United States Constitution. Klumpp, 202 N.J. at 405 (citing Mansoldo v. State, 187 N.J. 50, 58 
(2006). Federal takings precedent is therefore relevant authority for interpreting the state 
constitution. 
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But instead of compensating Ms. Johnson for her equity, the City subjected her 

to a strict foreclosure. Strict foreclosure is a “draconian” procedure which fully divests 

the debtor of all interest in the Property. See BFP v. Resolution Trust Corp., 511 U.S. 

531, 541 (1994) (in strict foreclosure, debtor’s “entire interest in the property was 

forfeited, regardless of any accumulated equity”). In New Jersey, strict foreclosure is 

only permissible under special circumstances not applicable here.3 See Patsourakos 

v. Kolioutos, 31 Backes 87, 95 (N.J. Ch. 1942) (observing that “strict foreclosure is 

permitted in certain and exceptional circumstances,” and listing the “only” four 

instances in which it may be available) (citing Sears Roebuck & Co. v. Camp, 23 

Backes 403, 408−410 (N.J. Ch. 1938)). In cases where, as here, the value of the land 

exceeds the amount of the debt, the law has long considered strict foreclosure to be 

“unconscionable.” See Lansing v. Goelet, 9 Cow. 346, 355 (N.Y. 1827); see also Hall, 

51 F.4th at 194 (observing that the protection of debtors’ equity interest dates back 

even to Magna Carta).  

 
3 Strict foreclosure is only available “(1) where, during the customary foreclosure by judicial sale or a 
conveyance by the mortgagor, equitable estates have become united in the mortgagee, who is also in 
possession under his legal title, and some outstanding junior interest has not, by reason of pure 
inadvertence not aggravated by bad faith, been barred by the decree; (2) where the mortgage has been 
given for the entire purchase price, and the value of the land does not exceed the amount of the 
mortgage; (3) where the mortgage is in the form of an absolute deed of conveyance, without written 
defeasance and the grantee-mortgagee is in possession, altho [sic] foreclosure by sale is usually deemed 
to be the remedy better designed to safeguard the essential interest of the parties; and (4) where a 
vendee has failed to make the payments stipulated in a contract for the sale of land.” Patsourakos, 31 
Backes at 95 (citing Sears Roebuck & Co. v. Camp, 23 Backes 403, 409 (N.J. Ch. 1938)). See also N.J. 
Stat. Ann. § 2A:50-63(b) (establishing limited circumstances under which strict foreclosure of a 
mortgage may be had). Of course, the second scenario listed above, in which the value of the land does 
not exceed the amount of the mortgage, is the exception that proves the general rule: strict foreclosure 
is wholly inappropriate to extinguish equitable title where, as here, the value of the land exceeds its 
debts. See Hall, 51 F.4th at 192 (Since the end of the 18th century, American courts “were uniformly 
hostile to strict foreclosure in cases . . . where the land’s value exceeded the amount of the debt.”).  
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The City’s primary argument for summary judgment is that New Jersey 

authorities have never recognized a former owner’s right to any equity in a tax 

foreclosure. (Ltr. Br. 13). That assertion is not only incorrect, but it misidentifies the 

issue. The question is instead whether equity is a property interest—it is—and 

whether the government has taken it—it has.  

As the Sixth Circuit recently recognized, government effects a taking without 

just compensation when, to recover a debt, it extinguishes an owner’s equity interest 

in property without refunding the surplus value left over after the debt has been 

satisfied. Hall, 51 F.4th at 196. There is no controversy4 that Ms. Johnson’s property 

was worth far more than the debts it secured to the City. (Exh. “V” to the Bonchi 

Cert., ## 8–9).5 By taking that interest—and failing to compensate her for it—the 

City violated the Takings Clause. This Court should therefore deny the City’s motion 

for summary judgment and should grant Plaintiff’s motion for partial summary 

judgment instead.  

Finally, Plaintiff does not here seek summary judgment of her claim for unjust 

enrichment. That is a more fact-intensive claim and requires further discovery to 

establish which City officials knew, or should have known, the relevant factors 

leading to the failure to actually notify Ms. Johnson of the pendency of foreclosure.  

 
4 There remains a dispute as to the exact amount of Ms. Johnson’s total debts owed to the City at the 
time of foreclosure, but there is no question that—whatever the exact amount—the debts were worth 
far less than the Property itself. 
5 Indeed, the City avers that every in rem foreclosure under the Tax Sale Law will result in the taking 
of more than what was owed. (Ltr. Br. 16 n.11). Far from supporting the City, this admission of 
widespread and systematic uncompensated takings is a reason why this Court should provide the 
relief requested by Plaintiff.  
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I.  THE EQUITY INTEREST IN PROPERTY IS PROTECTED BY THE 
TAKINGS CLAUSE 
 

The Takings Clause protects “every sort of interest [in property] the citizen 

may possess.” United States v. General Motors Corp., 323 U.S. 373, 378 (1945); see 

Horne v. Dep’t of Agric., 576 U.S. 350, 358 (2015) (The Takings Clause “protects 

private property without any distinction between different types.”). Such interests 

include “a right to receive money that is secured by a particular piece of property.” 

Koontz v. St. Johns River Wtr. Mgmt. Dist., 570 U.S. 595, 613 (2013).  

The City’s argument in support of summary judgment is thus far too narrow. 

The question is not whether New Jersey law has ever specifically and positively 

recognized the right to receive surplus equity in a tax foreclosure6 (Ltr. Br. 13), but 

whether a property owner’s equity interest in real estate is a property right 

recognized under New Jersey law and protected by the Fifth Amendment. It is.  

An equity interest, in New Jersey as elsewhere, is the value of one’s land minus 

any encumbering debts. Crane v. Comm’r, 331 U.S. 1, 7 (1947) (“[E]quity is defined 

as the value of a property above the total of the liens.”); see also Cateret Sav. & Loan 

Ass’n, F.A. v. Davis, 105 N.J. 344, 347 (1987) (“The value of the land above the loan” 

is “entitled to protection in equity.”). Equity interest is a discrete and constitutionally 

 
6 The City also overstates its case for answering this question in the negative. Although the bulk of 
authority interpreting New Jersey’s tax statutes have not read them to require the refund of surplus 
proceeds, none of the cases cited by the City involved a takings claim. Moreover, there are a handful 
of authorities evincing that the right to surplus equity in a tax foreclosure was recognized See, e.g., 
Gavanesch v. Jersey City, 59 A. 25, 25 (N.J. 1904) (in a case concerning land sold for taxes under the 
Martin Act, “[t]he surplus money, upon being received by the city, was held by it for the benefit of the 
owner of the lands, . . . who was entitled to receive it upon demand”); Charles v. Hastedt, 51 N.J. Eq. 
171, 177−78 (Ch. Div. 1893) (ordering the sale of property to satisfy an assessment under the Martin 
Act, and describing how the surplus is to be disbursed).  
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protected property interest which has been universally recognized in American law 

for centuries. See Hall, 51 F.4th at 187 (“Under . . . the law of virtually every state 

for the past 200 years[,] a creditor can divest a debtor of real property only” by 

“compensate[ing] the debtor for her equitable interest in the property[.]”). 

New Jersey is no exception. Equity belongs to the owner of the land, and it 

survives a transfer of the land for payment of debt. See, e.g., Danes v. Smith, 30 N.J. 

Super. 292, 301−02 (App. Div. 1954) (After foreclosure, “surplus beyond the mortgage 

debt” is “available for distribution according to the respective interests of the 

parties.”); Atlantic City Nat’l Bank v. Wilson, 108 N.J. Eq. 213, 219 (1931) (Successor 

of mortgagor “is entitled to receive from the funds in court all surplus beyond the 

amount necessary to pay the incumbrances prior to the mortgage under which he first 

obtained title[.]”).  

In virtually every other context, New Jersey law affirmatively protects equity 

interests. For example, equity is property to be divided in a marital dissolution. 

Mark S. Guralnick, N.J. Family Law Ann. A Ch. 3 III (Dec. 2022 update) (Equitable 

distribution “applies to both real estate . . . and to legal as well as equity rights 

acquired in property during the course of a marriage.”). It is protected in executions 

on judgments and has been for over a century. Vanduyne v. Vanduyne, 16 N.J. Eq. 

93, 94 (Ch. 1863) (irrespective of language in an execution, sheriff is authorized to 

sell “only so much of the premises as may be necessary” to satisfy the execution). New 
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Jersey also implements the Uniform Commercial Code7 by returning surplus equity 

to the former owner after the foreclosure of a security interest, N.J.S.A. § 12A:9-608, 

and makes this protection a mandatory term that cannot be waived by agreement. 

N.J.S.A. § 12A:9-602(5), (8), (9).  

Equity interests are undoubtably private property interests, and therefore the 

government violates the Takings Clause when it confiscates equity without 

compensation. Hall, 51 F.4th at 195; see also Bogie v. Town of Barnet, 129 Vt. 46, 49, 

55 (1970); Polonsky v. Town of Bedford, 173 N.H. 226, 239 (2020) (“[W]hen a 

municipality acquires property by tax deed and the equity in the property exceeds the 

amount owed, a taking has occurred, regardless of whether the former owner took 

steps to correct the consequences of the tax delinquency.”).  

The City’s cited authorities fairly describe the operation of New Jersey’s tax 

sale laws, but none of them involved a takings challenge. The fact that the tax sale 

laws are written to confiscate equity does not save the City from liability for takings. 

After all, the “Takings Clause would be a dead letter if a state could simply exclude 

from its definition of property any interest that the state wished to take.” Hall, 51 

F.4th at 190; see Webb’s Fabulous Pharmacies, Inc. v. Beckwith, 449 U.S. 155, 164 

(1980) (Government cannot “by ipse dixit . . . transform private property into public 

property without compensation.”); see also Transcript of Oral Argument, Tyler v. 

 
7 A comment to U.C.C. Section 9-602 observes that “in the context of rights and duties after default, 
our legal system has traditionally looked with suspicion on agreements that limit the debtor’s rights 
and free the secured party of its duties. . . . The context of default offers great opportunity for 
overreaching. The suspicious attitudes of the courts have been grounded in common sense[,]” and are 
“long-standing and deeply rooted.” 
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Hennepin County, 87:13 (U.S. 22-166) (in which Chief Justice Roberts asks that if the 

government can take an entire home, the value of which far exceeds the tax debts 

owed, then “what’s the point of the Takings Clause?”).8  

II.  GOVERNMENT EXCEEDS ITS LAWFUL TAXING AUTHORITY 
WHEN IT TAKES MORE THAN IT IS OWED AND MUST RESPECT 
THE PROPERTY RIGHTS OF ALL PARTIES IN A TAX 
FORECLOSURE 
 

While the City undoubtedly has the authority to levy and collect taxes, it has 

no authority to take more than it is owed. When a single taxpayer is made to 

contribute more than her quota, the government is no longer exercising the taxing 

power but is engaged instead in eminent domain. Agens v. City of Newark, 37 N.J.L 

415, 423 (1874). 

New Jersey Courts have long recognized the important line between the taxing 

power, on the one hand, and eminent domain, on the other. Agens, 37 N.J.L. at 423; 

Jardine v. Borough of Rumson, 30 N.J. Super. 509, 518 (App. Div. 1954) (Laws 

imposing an undue tax burden “would, to the extent that one man’s property is 

appropriated by them, in excess of his just contribution, to relieve others of a public 

burden properly resting upon them, take private property for public use, without just 

compensation.”); Bonnet v. State, 141 N.J. Super. 177, 201 (Law Div. 1976) (“When a 

property owner is asked to pay his or her fair share to defray the lawfully incurred 

expenses of the community, that is taxation. If an individual is asked to pay more 

and, upon failure to do so, the property may be sold to satisfy the charge, that is 

 
8 Available at: https://www.supremecourt.gov/oral_arguments/argument_transcripts/2022/22-
166_c18e.pdf 
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confiscation. It is the taking of private property for public use without compensation. 

. . . In constitutional terms, the imposition of unfair tax burdens, to the point where 

they are discriminatory, with the power to sell the taxed property to collect payment, 

violates [the Takings Clause of the New Jersey Constitution].” (citations omitted)). 

As a historical matter, “abuses of the tax power, more than any other factor, led to 

the adoption of constitutional guarantees to protect against future government 

excesses.” Township of Montville v. Block 69, Lot 10, 74 N.J. 1, 14 (1977).  

New Jersey law has also long upheld the principle that governments can only 

take what they are owed in taxes, and no more. See, e.g., Pugh v. Comm’rs of Sinking 

Fund, 53 N.J.L. 629, 630 (1891) (“When a tax-warrant directs a sale to be made to 

raise a sum larger than the whole amount due, it is a clear excess of authority[.]”); 

Hopper v. Malleson’s Ex’rs, 16 N.J. Eq. 382, 385 (1863) (tax-sale of land for thirty 

cents more than the tax debt was a “clear excess of authority”). In Dvorkin v. Dover 

Twp., 29 N.J. 303, 308 (1959), the Court considered whether purchasers of municipal 

tax liens were entitled to a refund of their purchase price in the event that the 

property was subsequently redeemed. Id. Despite statutory language to the contrary, 

the Court reasoned that the legislature must have intended to make a refund 

available. Id. at 318. Though the decision was motivated by several considerations, 

first among them were the “rudiments of fairness and good faith dealing,” id. at 314, 

the same basic principles advanced by Ms. Johnson and protected by the 

Constitution. Where the bid paid for a tax lien exceeds the sum required for 

redemption, then the bidder “must be made whole” in the event that the property is 
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later redeemed. Id. The Court observed that “a contrary conclusion results in a 

forfeiture—an assumption not lightly to be indulged, especially where we are called 

upon to determine the respective rights arising from the dealings of the citizen and 

his government.” Id. 

III.  THE CITY VIOLATES THE TAKINGS CLAUSE WHEN IT 
CONFISCATES EQUITY THAT EXCEEDS THE LEGITIMATE  
TAX DEBT 

 
Because the law recognizes equity as a discrete and protected property 

interest, and because government exceeds the taxing power when it takes more than 

it is owed, the government is liable for a per se taking when it seizes equity for a 

public use. See Klumpp, 202 N.J. at 405 (“Regardless of the exact [takings] method 

employed, where a taking occurs, the Takings Clause requires the government to 

compensate the property owner.”); Rafaeli v. Oakland County, 505 Mich. 429, 474−75 

(2020); Thomas Tool Servs., Inc. v. Town of Croydon, 145 N.H. 218 (2000) (taking 

established where state law gives surplus from tax sale to government); see also 

Webb’s Fabulous Pharmacies, 449 U.S. at 164; Brown v. Legal Found. of Washington, 

538 U.S. 216, 235 (2003). While the government may constitutionally take and sell 

foreclosed properties for the public purpose of collecting a valid tax debt, the just 

compensation component of the Takings Clause also mandates that it must either 

pay for the equity at the time it takes the property, or it must sell the property and 

refund to the former owner any surplus proceeds generated from the sale. See, e.g., 

Bogie, 129 Vt. at 46−47.  
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A review of U.S. Supreme Court precedent strongly supports that Ms. Johnson 

is owed just compensation for her equity.9 The jurisprudence consistently holds that 

government violates the Takings Clause when it confiscates preexisting property 

interests by redefining private property as public. In Webb’s Fabulous Pharmacies, 

449 U.S. at 158−59, the Court considered whether the government violated the 

Takings Clause by keeping the interest earned on private funds deposited with a 

court. The Court answered in the affirmative, and held that the Takings Clause 

cannot be avoided by simply designating private funds as public: “Neither the Florida 

legislature by statute, nor the Florida courts by judicial decree, may [take the 

interest] by recharacterizing the principal as ‘public money[.]’” Id. at 164; see also 

Phillips v. Washington Legal Found., 524 U.S. 156, 167 (1998) (“[A] State may not 

sidestep the Takings Clause by disavowing traditional property interests.”); Stop the 

Beach Renourishment, Inc. v. Florida Dep’t of Envtl. Prot., 560 U.S. 702, 713 (2010) 

(states effect a taking when they recharacterize traditional private property as 

public).  

Yet the New Jersey Tax Sale Law purports to do just that. The law ostensibly 

converts surplus equity in tax-foreclosed property to “public” property by granting fee 

simple title on foreclosure and failing to make any provision for protecting the former 

owner’s equity. The Constitution does not permit this. Webb’s Fabulous Pharmacies, 

 
9 Plaintiff also notes that a case presenting virtually identical issues is currently pending before the 
United States Supreme Court in Tyler v. Hennepin County, Dkt. No. 22-166. In particular, the first 
question presented there is: “Whether taking and selling a home to satisfy a debt to the government, 
and keeping the surplus value as a windfall, violates the Takings Clause?” Oral Argument was held 
on April 26, 2023. 
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449 U.S. at 164 (Government may regulate property rights, but it cannot “by ipse 

dixit . . . transform private property into public property without compensation.”).  

The fact that the property owner is indebted to the government does not alter 

the analysis. In Armstrong, 364 U.S. at 41, the United States took title to certain 

building materials after its hired shipbuilder defaulted on a contract. The materials 

were subject to the liens of third parties, who demanded compensation after the 

government confiscated the materials. Id. The Court agreed with the lien holders, 

holding that property rights in liens do not simply disappear when the government 

takes title to the underlying property. Id. at 48. Before the government confiscated 

those materials, the plaintiffs had a cognizable financial interest—i.e., a property 

right—in the materials; afterwards, they had none. Id. That “was not because their 

property vanished into thin air. It was because the Government for its own advantage 

destroyed the value of the liens[.]” Id. The government could take the underlying 

property, but only subject to the constitutional requirement to pay just compensation 

for the value of the liens. Id. at 49.  

Armstrong therefore confirms that East Orange’s conversion of private equity 

to public use is a taking. As in Armstrong, the City “for its own advantage” confiscated 

Ms. Johnson’s equity when it took title to the entire property despite having a 

legitimate interest only the portion thereof sufficient to discharge Ms. Johnson’s debt. 

See id. at 48.  

The Tax Sale Law fundamentally violates the “fairness and justice” principles 

that animate the Takings Clause. See Klumpp, 202 N.J. at 405 (Takings Clause was 
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“designed to bar Government from forcing some people alone to bear public burdens 

which, in all fairness and justice, should be borne by the public as a whole.”) (quoting 

Armstrong, 364 U.S. at 49); Sigler v. Fuller, 34 N.J.L. 227, 230 (1870) (a case where 

“the public would [] take private property over and above the benefits for a great 

public use” is “treated as an invasion of the organic law, that private property shall 

not be taken for public use without just compensation”); see also Dvorkin, 29 N.J. at 

314 (“forfeiture” in a tax foreclosure proceeding should be avoided under the 

“rudiments of fairness and good faith dealing”). 

Indeed, ample case law establishes that the property interests of all parties 

must be protected in a tax foreclosure proceeding under New Jersey law. See, e.g., 

Cherokee Equities, LLC v. Garaventa, 382 N.J. Super. 201, 209 (Ch. Div. 2005) (tax 

lien assignees); Dvorkin, 29 N.J. at 308 (tax lien purchasers); Hopper, 16 N.J. Eq. at 

388−89 (mortgagees).  

In Hopper, a tax-sale purchaser sought to extinguish the interest of mortgagees 

which had arisen under the predecessor to the defaulting taxpayers. Id. at 383−84. 

In reviewing the history of New Jersey’s property tax enforcement policies, the Court 

observed that prior to 1854, no law authorized the sale of land to recover taxes. Id. at 

388. This left a serious enforcement gap, because “[i]f there was no tenant upon the 

land, and no vendible property to be taken by way of redress, there was no means of 

enforcing the payment of the tax against a non-resident land owner.” Id. The tax sale 
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law10 “furnished a remedy for this evil, by subjecting the land of the delinquent 

taxpayer to the lien of the tax,” and to sale for the satisfaction thereof. Id. But the 

legislature could not be assumed to have “designed utterly to abandon its long 

approved policy of protecting the rights of the tax payer.” Construing the relevant 

statues narrowly to protect private property interests, the Court held that the 

mortgagees’ interests must survive the tax sale. Id. at 389.  

Even tax lien speculators, generally thought to be acting at their own risk, are 

entitled to constitutional protection of their property. Cherokee Equities, LLC, 382 

N.J. Super. at 210−11. Cherokee Equities concerned two tax lien certificates covering 

the same property. Id. at 204−05. The holder of the second certificate commenced a 

foreclosure action, after which a third party purchased the first certificate and sought 

to intervene in the action and redeem the property. Id. The foreclosing party argued 

that case law prohibited the acquisition of a redeemable property interest after the 

commencement of a foreclosure action. Id. at 209. The court disagreed, observing that 

“[p]roperty interests, whether title, mortgage or prior tax liens must be protected once 

a foreclosure complaint has been filed even if the acquiring party had knowledge of 

the foreclosure.” Id.  

In short, the cases indicate that “the government should be animated by a 

justice as anxious to consider the rights of the” property owner “as to insist upon its 

own.” Dvorkin, 29 N.J. at 314; see Montville Twp., 74 N.J. at 14 (“While the 

 
10 The statute at issue in Hopper authorized only the sale of tax-delinquent land for a term of years to 
the bidder agreeing to take the shortest term, after which the estate reverted to the original owner. 
Hopper, 16 N.J. at 386. Thus, the delinquent taxpayer’s equitable interest in the property was 
protected.  
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importance of the government’s taxing power cannot be ignored, we must not forget 

that governmental concern for convenience or simplicity does not outweigh individual 

rights.”). Those facing foreclosure for delinquent property taxes are “[o]ften . . . among 

society’s most unfortunate, losing all they own because they do not have the funds to 

redeem.” Cherokee Equities, 382 N.J. Super. at 211. Like the property interests of 

mortgagees and tax lien speculators, the property interests of delinquent taxpayers 

is protected by the Constitution, and cannot be taken without just compensation.  

Ms. Johnson owed the City a debt consisting of overdue taxes, interest, fees, 

and costs. The City took a great deal more. It later sold the property for a sum far 

exceeding Ms. Johnson’s tax debt, and those funds are now held by the City for the 

benefit of the public. Yet the singling out of one person’s property for a public benefit 

“has none of the essential characteristics of a tax.” The Tide-Water Co. v. Coster, 18 

N.J. Eq. 518, 527 (1866). That is because the confiscation of Ms. Johnson’s equity was 

not legitimate tax collection; it was instead a taking of private property requiring just 

compensation. See id. (When the sum collected in taxation exceeds the benefit of 

public services to the taxpayer, “then to that extent, most incontestably, private 

property is assumed by the public.”).   
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IV.  THE CITY IS NOT ENTITLED TO SUMMARY JUDGMENT ON  
MS. JOHNSON’S CLAIM FOR UNJUST ENRICHMENT BECAUSE 
THERE ARE GENUINE ISSUES OF MATERIAL FACT 
REGARDING DEFENDANTS’ ACTUAL OR CONSTRUCTIVE 
KNOWLEDGE OF MS. JOHNSON’S CORRECT MAILING 
ADDRESS 
 

The City cannot have summary judgment on Ms. Johnson’s claim for unjust 

enrichment because there remain genuine issues of material fact.11 Neither are they 

entitled to judgment as a matter of law.  

A.  Ms. Johnson can establish inequitable (and illegal) conduct by demonstrating 
that the City had constructive knowledge of her correct mailing address. 
 
The City relies on the Brick case to argue that it need do nothing more than 

mail notice of a tax foreclosure to the address listed on the latest tax duplicate, no 

matter what it might have known or should have known about the taxpayer’s actual 

mailing address. (Ltr. Br. 18−20); see Brick Twp. v. Block 48-7, Lots 34, 35, 36, 202 

N.J. Super. 246 (App. Div. 1985) (hereinafter Brick I). The City neglects to tell the 

whole story.  

The Brick case cited by the City is only Brick I. There, two co-owners of tax-

foreclosed property—sophisticated with respect to real estate and the law12—sought 

relief from a foreclosure judgment on allegations that they had not been properly 

noticed. Brick I, 202 N.J. Super. at 246. The foreclosing court denied relief, and the 

Appellate Division reversed. As the City correctly notes, the court in Brick I did 

explain that government officials are not required to take affirmative steps to double-

 
11 For the same reason, Ms. Johnson does not here move for summary judgment on Count III. 
12 Robert V. Paschon was an attorney, and Byron Kotzs was a real estate entrepreneur. Brick I, 202 
N.J. Super. at 247.  



18 

check tax rolls for outdated addresses or to locate taxpayers to ensure the listed 

addresses are current. (Ltr. Br. 18−19).  

But the court also explained that the case is different when the government is 

alleged to have actual knowledge of the correct address. Brick I, 202 N.J. Super. at 

254 (while government had no duty to investigate listed address, “it is something else 

altogether if someone involved ignored conscious awareness that the address was 

outdated or that the mailing was returned and that [the property owners] were 

available for service”). The court therefore remanded the case to further develop the 

factual record as it pertained to the question of actual knowledge.  

In Brick II, uncited by the City in its letter brief, the court reviewed the 

improved factual record and ruled for the property owners. Brick Twp. v. Block 48-7, 

Lots 34, 35, 36, Kenlav, 210 N.J. Super. 481, 485 (App. Div. 1986) (hereinafter Brick 

II). The hearing on remand had revealed several factors which established that the 

attorney who had prosecuted the foreclosure suit, together with his contracted 

assistant, had awareness sufficient to impose a duty to correct their error and send 

notice to the current address. Id.  

First, the prosecuting attorney knew both of the property owners personally 

and knew where they could be reached. Id. at 483. Apparently, however, he did not 

realize that these two were among the defendants in the foreclosure suit he was 

prosecuting. Id. Second, his assistant also knew where the two owners could be 

reached, and further knew that the mailings which had been sent to the incorrect 

addresses were returned undelivered. Id.  
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The court expressed surprise about the “fragmentation” of available knowledge 

on the part of the prosecuting attorney’s office but did not consider this an exculpatory 

factor. Id. at 484 (while there was no duty to seek out taxpayers to determine whether 

listed addresses were current, “it is yet another thing for those involved in 

prosecuting a suit to deal with available information in such a way as to render it 

useless”). Because “the information was plainly and simultaneously before [the 

prosecutors of the foreclosure suit] both that defendants’ address was outdated and 

that defendants had readily available addresses where they could be reached[,]” the 

court remanded the case with instructions to provide the owners a reasonable time 

to pay their tax debt. Id. at 485.  

The Appellate Division expounded on this ruling in a similar case, Sourlis v. 

Borough of Red Bank, the next year. 220 N.J. Super. 434 (App. Div. 1987). It 

explained that, although the record did not establish “actual awareness,” constructive 

knowledge of a change in address is enough to entitle a property owner to be mailed 

notice at the correct address. Id. at 439−40.  

Here, the City concedes it was in possession of a “letter of agreement” listing 

Ms. Johnson’s “mailing address” on the first page, in bold and italicized type face, as 

68 S. Devine Street, Newark, NJ 07106. (Exh. “T” to the Bonchi Cert.; Exh. “V” to 

the Bonchi Cert., # 4).13 It also concedes that the foreclosure notice mailings sent to 

Ms. Johnson at the Property were all returned undelivered. (Exh. “U” to the Bonchi 

 
13 This admission was made with the caveat that the letter was in possession of the Building Division, 
and not the Tax Office. But as in Brick II, the “compartmentaliz[ation of] available knowledge” is not 
dispositive of clean-handedness. 210 N.J. Super. at 484.  
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Cert., #10). It concedes that it had Ms. Johnson’s phone number on file as evidenced 

by its listing on a construction permit applied for by Ms. Johnson. (Ans. ¶ 64; Exh. 

“W” to the Bonchi Cert., EO 3). These facts, taken together with the allegations in 

Ms. Johnson’s complaint, clearly give rise to the possibility that the City had as much 

or more constructive knowledge of Ms. Johnson’s correct mailing address as did the 

prosecutors of the foreclosure in Brick II and in Sourlis.  

The City insists that none of its employees knew or suspected that no one was 

residing at the property. (Exh. “V” to the Bonchi Cert., #2; Exh. “U” to the Bonchi 

Cert., #6). Yet the City itself asked Ms. Johnson to “agree and commit not to occupy, 

nor in any way deliver up the premises for occupancy until after a full Certificate of 

Conformity is obtained.” (Exh. “T” to the Bonchi Cert., ¶ 8). Cf. Brick I, 202 N.J. 

Super. 246 (distinguishing Robinson v. Hanrahan, 409 U.S. 38 (1972), on the grounds 

that in Robinson, the failure of mail to reach its intended recipient was due to the 

government’s own actions).  

Ms. Johnson believes that further factual development would assist the Court 

in evaluating who knew, or should have known, what, and when they knew or should 

have known it.  

B.  Ms. Johnson can establish all necessary elements of her Unjust Enrichment 
claim. 
 
To recover under a claim for unjust enrichment, a plaintiff must establish that 

the defendant “received a benefit, and that retention of the benefit without payment 

therefor would be unjust.” Associates Commercial Corp. v. Walla, 211 N.J. Super. 231, 

243 (App. Div. 1986). The City identifies an additional element: that the plaintiff 
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“expected remuneration from the defendant” when the benefit was conferred. (Ltr. 

Br. 20 (citing Thieme v. Aucoin-Thieme, 227 N.J. 269, 288 (2016))). But first, that 

additional element is not necessary to establish Ms. Johnson’s claims in this case. 

And even if it were, the City’s assertion that Ms. Johnson cannot possibly hope to 

establish her claims falls flat. 

Although the “most common circumstance” for unjust enrichment includes the 

plaintiff’s expectation of remuneration, the doctrine of unjust enrichment can apply 

even in the absence of such expectations. County of Essex v. First Union Nat’l Bank, 

373 N.J. Super. 543, 550 (App. Div. 2004), rev’d in part on other grounds, 186 N.J. 46 

(2006). Thus, although some courts have characterized the expectation of 

remuneration as a “requirement” for unjust enrichment, VRG Corp. v. GKN Realty 

Corp., 135 N.J. 539, 554 (1994), others have described it as merely a “common thread” 

in successful claims. See Wallia, 211 N.J. Super. at 244. Especially where, as here, a 

benefit was received as a result of alleged government misconduct, unjust enrichment 

does not require the plaintiff to establish any expectations on her part. See First 

Union Nat’l Bank, 373 N.J. Super. at 550. 

Regardless, Ms. Johnson can testify—quite reasonably—that she never 

expected that the government would, or even could, take the “unconscionable” step of 

strictly foreclosing land whose value exceeded its debts, particularly when “the law 

of virtually every state for the past 200 years” requires surplus equity to be returned 

to a debtor after foreclosure of real property. See Hall, 51 F.4th at 187, 192; see Horne, 

576 U.S. at 361 (“people . . . do not expect their property, real or personal, to be 
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actually occupied or taken away”). After all, disbelief is not an uncommon reaction to 

the government-sanctioned theft of home equity. See, e.g., George F. Will, The County 

Seized Her Condo, Sold It, and Kept All the Money, Wash. Post (Apr. 24, 2023, 7:30 

AM)14; Good Morning America, Supreme Court Takes on What Critics Call Predatory 

Tax Foreclosure Practice (video at 4:43) (Apr. 27, 2023) (anchors Robin Roberts, 

Michael Strahan, and George Stephanopoulos expressing disbelief about the practice, 

including that it “doesn’t make sense”).15 Moreover, Ms. Johnson reasonably did not 

expect that the government would or could foreclose her Property without mailing 

notice to the residential address they had on file, and mailing notice instead to the 

vacant commercial property which, per mutual agreement between Ms. Johnson and 

the City, was to remain vacant until the City’s issuance of a full certificate of 

conformity. Finally, Ms. Johnson did not expect that the City would accept $1,914 

from Ms. Johnson in relation to a construction permit on the Property without 

informing her that a tax lien was pending on the very same Property, and that she 

was in danger of losing her home and all of her equity. (Exh. “V” to the Bonchi Cert., 

## 5−7); cf. U.S. Bank Nat’l Ass’n v. Hylton, 403 N.J. Super. 630, 642−43 (Ch. Div. 

2008) (expectations prong of unjust enrichment satisfied where plaintiff would have 

expected remuneration if it had known all of the facts).  

Moreover, the City’s argument that its confiscation of Ms. Johnson’s equity 

cannot be inequitable because it “followed the law” ignores the very bases of this 

 
14 Available at https://www.washingtonpost.com/opinions/2023/04/24/minnesota-home-equity-theft-
supreme-court-case/. 
15 Available at https://www.goodmorningamerica.com/US/story/supreme-court-takes-critics-call-
predatory-tax-foreclosure-98833801. 
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action; namely, that the retention of her equity violates the New Jersey 

Constitution—the highest law of the state—and that the City failed to act on its 

actual or constructive knowledge that it had been mailing notices of the foreclosure 

to the wrong address, when it had the correct address in its possession.  

Finally, the City’s characterization of this action as a “backdoor” method of 

raising an untimely claim is simply incorrect, especially insofar as it suggests that 

Ms. Johnson seeks to obtain relief “identical” to that which would have been available 

under a motion to vacate. On the contrary, a successful motion to vacate would result, 

naturally, in the vacation of the foreclosure judgment and the return of the Property’s 

title to Ms. Johnson. But Ms. Johnson does not seek to recover title to the Property;16 

she seeks instead only her equity interest in the Property, an interest to which the 

City has no legitimate claim of entitlement.  

Ultimately, Ms. Johnson believes that further factual development will assist 

the Court in evaluating the merits of her unjust enrichment claim. The Court should 

therefore deny the City’s motion for summary judgment as to Count III.  

  

 
16 Even so, there is no fixed limitations period for a motion to vacate a foreclosure judgment based on 
lack of notice. Such a motion need only be brought within a “reasonable time.” Sourlis, 220 N.J. Super. 
at 437. Reasonableness is a fact-dependent inquiry, and the Chiquita Realty case cited by the City is 
easily distinguishable on the grounds that, there, the property owner first learned of the pending 
foreclosure while the right to redeem still existed, and that it had taken affirmative actions which 
manifested an intent to treat the judgment as valid. City of Newark of County of Essex v. (497) Block 
1854, Lot 15, 9-11 South 7th St, Chiquita Realty, Inc., 244 N.J. Super. 402, 411−12 (App. Div. 1990).  
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CONCLUSION 

For the reasons stated above, Plaintiff respectfully asks this Court to DENY 

Defendants’ Motion for Summary Judgment in its entirety, and to GRANT Plaintiff’s 

Cross-Motion for Summary Judgment on Counts I and II of her Complaint.  

 DATED: May 1, 2023. 
   Respectfully submitted, 
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SHEVON ABRAMS hereby certifies:  


1. I am the daughter of Lynette Johnson, the Plaintiff in this action.  


2. I make this certification based on personal knowledge and in support of 


Plaintiffs’ Opposition to Summary Judgment and Cross-Motion for Partial Summary 


Judgment.  


3. My mother purchased the property at 250 Tremont Ave., East Orange, 


New Jersey, (the Property) in part to allow me to operate a shipping business on the 


premises.  


4. Between 2014—when my mother purchased the Property—and 2018—


when the Property was foreclosed by the City of East Orange, I frequently visited the 


Property.  


5. These visits consisted mostly of driving by and admiring the Property.   


6. On average, I visited the property more than once a month during this 


period. I continued to make frequent visits to the Property from October 2017 through 


March 2018.  


7. I know I visited the property during this period, because I did business 


with Printing Delite, Inc., during this time. Printing Delite is located near the corner 


of Sanford Avenue and Tremont Avenue, about one block away from the Property. 


Any time I visited this location, I made a habit of driving by and admiring the 


Property.  
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8. I also get gasoline at Power Gas on Sanford Avenue, about four blocks 


away from the Property. Any time I filled up on gasoline during this period—roughly 


twice a week—I made a habit of driving by and admiring the Property.  


9. I have reviewed the “Certification of Posting Properties Being 


Foreclosed” referenced in the Defendants’ Statement of Undisputed Material Facts 


at paragraph 17, and attached to the Certification of Keith A. Bonchi as Exhibit “N.”  


10. If there were a notice physically posted on the property on October 27, 


2017, and assuming the notice was not taken down by any person or by natural forces, 


I would have seen the posting on one of my frequent visits to the Property.  


11. I did not ever see any such notice posted on the Property during any of 


my visits.  


I hereby certify that the foregoing statements made by me are true. I am aware 


that if any of the foregoing statements made by me are willfully false, I am subject to 


punishment.  


 


 


Date: _____________     __________________________ 
        Shevon Abrams 
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 DATED: May 1, 2023. 
   Respectfully submitted, 


 
s/ David J. Deerson    
DAVID J. DEERSON* 
CHRISTINA M. MARTIN* 
PACIFIC LEGAL FOUNDATION 
555 Capitol Mall, Suite 1290 
Sacramento, CA 95814 
(916) 419-7111 
DDeerson@pacificlegal.org 
CMartin@pacificlegal.org 


*Pro hac vice 


s/ Jonathan M. Houghton   
JONATHAN M. HOUGHTON 
New Jersey Bar No. 369652021 
STEVEN M. SIMPSON 
New Jersey Bar No. 017081994 
PACIFIC LEGAL FOUNDATION 
3100 Clarendon Blvd., Suite 610 
Arlington, VA 22201 
(916) 503-9041 
SSimpson@pacificlegal.org  
JHoughton@pacificlegal.org


Counsel for Plaintiff
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PROOF OF SERVICE 
 
 I hereby certify that on this date, a true and correct copy of this Opposition to 


Summary Judgment was electronically filed via eCourts. Counsel for all parties are 


registered users of eCourts and service will be accomplished by eCourts. I also 


emailed a copy to the following counsel of record: 


Keith A. Bonchi, Esq. 
GOLDENBERG, MACKLER, SAYEGH, MINTZ,  
PFEFFER, BONCHI & GILL 
A Professional Corporation 
660 New Road, Suite No. 1-A 
Northfield, NJ 08225 
Attorneys for Defendants 


 
 I declare under penalty of perjury that the foregoing is true and correct. 


 DATED:  May 1, 2023. 


 
s/ Jonathan M. Houghton   
JONATHAN M. HOUGHTON 
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PLEASE TAKE NOTICE that on May 12, 2023, at 9:00 a.m., or as soon 


thereafter as counsel may be heard, the undersigned, attorneys for Plaintiff Lynette 


Johnson, shall appear before the Honorable James R. Paganelli and seek an Order 


granting partial summary judgment to Plaintiff. In particular, Plaintiff seeks 


judgment as to Defendants’ liability for the Takings Clause violations in Counts I and 


II of her complaint. She does not seek judgment as to the remedy for these violations, 


nor does she seek judgment as to Count III, as there remain disputed issues of 


material fact with regards to these aspects of the case. Per N.J. Court Rule 1:6-3(b), 


Plaintiff makes this cross-motion together with her opposition to the Defendants’ 


motion for summary judgment. 


Plaintiff shall rely on the certifications and exhibits attached to the 


Defendants’ motion, as well as such additional certifications and exhibits as are 


annexed hereto.  


DATED: May 1, 2023. 
 
   Respectfully submitted, 


 
s/ David J. Deerson    
DAVID J. DEERSON* 
CHRISTINA M. MARTIN* 
PACIFIC LEGAL FOUNDATION 
555 Capitol Mall, Suite 1290 
Sacramento, CA 95814 
(916) 419-7111 
DDeerson@pacificlegal.org 
CMartin@pacificlegal.org 


s/ Jonathan M. Houghton   
JONATHAN M. HOUGHTON 
New Jersey Bar No. 369652021 
STEVEN M. SIMPSON 
New Jersey Bar No. 017081994 
PACIFIC LEGAL FOUNDATION 
3100 Clarendon Blvd., Suite 1000 
Arlington, VA 22201 
(916) 503-9041 
JHoughton@pacificlegal.org 
SSimpson@pacificlegal.org 


*Pro hac vice 
Counsel for Plaintiff  
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PROOF OF SERVICE 
 
 I hereby certify that on this date, a true and correct copy of this Notice was 


electronically filed via eCourts. Counsel for all parties are registered users of eCourts 


and service will be accomplished by eCourts. I also emailed a copy to the following 


counsel of record: 


Keith A. Bonchi, Esq. 
GOLDENBERG, MACKLER, SAYEGH, MINTZ,  
PFEFFER, BONCHI & GILL 
A Professional Corporation 
660 New Road, Suite No. 1-A 
Northfield, NJ 08225 
Attorney for Defendants 


 
 I declare under penalty of perjury that the foregoing is true and correct. 


 DATED:  May 1, 2023. 


 
s/ Jonathan M. Houghton   
JONATHAN M. HOUGHTON 
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PRELIMINARY STATEMENT 


Plaintiff Lynette Johnson opposes the Defendants’ motion for summary 


judgment, and requests instead that this Court grant partial summary judgment in 


her favor. In particular, she does not seek summary judgment on Count III, the 


proper adjudication of which requires further factual development. She does, 


however, seek summary judgment that Defendants are liable for an uncompensated 


taking under Counts I and II. Plaintiff does not seek a judgment as to the precise 


remedy, i.e., the amount of compensation that is constitutionally required; additional 


litigation will be necessary to determine that amount, in part because of a dispute 


over the total amount of debt that Plaintiff owed to the City.1  


In 2014, Ms. Johnson purchased 250 Tremont Avenue in East Orange, New 


Jersey (the Property), for $55,000. She bought the Property with the intention of 


allowing two of her adult children to operate their businesses on the premises. At the 


time of purchase, the Property was in disrepair, and Ms. Johnson commenced plans 


to renovate. She signed a Letter of Agreement with the City confirming her intention 


to renovate, and providing that the Property may not be occupied until the City issued 


a “full Certificate of Conformity.”  


Unfortunately for Ms. Johnson, her prior experience as a homeowner in New 


Jersey left her with the mistaken belief that property taxes would not be assessed on 


the Property until it was certified for occupancy by the City. That assumption was 


incorrect. Nonetheless, it could have, and would have, been remedied but for the fact 


 
1 Plaintiff refers the Court to its response to the Defendants’ Statement of Undisputed Material Facts, 
¶ 19.  
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that the City never sent any notices of tax assessments, or foreclosure proceedings, 


to her mailing address. The City knew exactly where she lived; the Letter of 


Agreement between Ms. Johnson and the City listed her mailing address in bold, 


italicized typeface. But the City instead sent the tax notices to the Property itself, 


which had no mailbox. All mailings to the Property were returned undeliverable.  


As a result, Ms. Johnson did not realize that a tax debt was accruing on the 


Property. Neither did she realize it was in danger of foreclosure. Although she worked 


with the City to obtain construction permits necessary for the renovation, no one from 


the City during this process informed her that the Property was subject to a tax lien. 


Ultimately, the City purchased the tax lien for the amount owing on the Property at 


the maximum rate of interest, and later foreclosed, taking full title in fee simple 


pursuant to New Jersey’s Tax Sale Law, N.J.S.A. § 54:5-1, et seq. The City 


subsequently sold the Property to a third party for $101,000.  


The City cannot reap a profit from the collection of a debt owed by a citizen. 


But by the City’s admission, the Property’s value exceeded Ms. Johnson’s debt (Exh. 


“V” to the Bonchi Cert., # 8; Ltr. Br. 16 n.11), and the City retained that entire value, 


failing to compensate Ms. Johnson for her equity interest in the Property. That was 


a taking without just compensation. Accordingly, the City’s motion for summary 


judgment should be denied and Ms. Johnson’s cross-motion for partial summary 


judgment should be granted.  
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ARGUMENT 


The New Jersey Constitution, like its federal counterpart,2 prohibits 


government from taking private property for public use without just compensation. 


N.J. Const. 1947 art. I, ¶ 20. It similarly commands that the taking of any property 


interest by local government can only be made with just compensation. Id. art. IV, 


§ 6, ¶ 3. This “essential guarantee” of the Constitution is “of ancient origin[,]” Borough 


of Harvey Cedars v. Karan, 214 N.J. 384, 402 (2013), and is designed to forbid 


government “from forcing some people alone to bear public burdens which, in all 


fairness and justice, should be borne by the public as a whole.” Klumpp v. Borough of 


Avalon, 202 N.J. 390, 405 (2010); Armstrong v. United States, 364 U.S. 40, 49 (1960).  


Here, the City took Ms. Johnson’s equity interest in her Property without 


compensation. An equity interest is a property interest in the fair market value of 


property beyond encumbering debts. See Crane v. Comm’r of Internal Revenue, 331 


U.S. 1, 7 (1947) (“[E]quity is defined as the value of a property above the total of the 


liens.”). This interest is a discrete and constitutionally protected property interest 


which has been universally recognized in Anglo-American law for centuries. See Hall 


v. Meisner, 51 F.4th 185, 187 (6th Cir. 2022) (“Under . . . the law of virtually every 


state for the past 200 years[,] a creditor can divest a debtor of real property only” by 


“compensate[ing] the debtor for her equitable interest in the property[.]”). 


 
2 New Jersey’s Takings Clauses provide protections that are coextensive with the Takings Clause of 
the United States Constitution. Klumpp, 202 N.J. at 405 (citing Mansoldo v. State, 187 N.J. 50, 58 
(2006). Federal takings precedent is therefore relevant authority for interpreting the state 
constitution. 
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But instead of compensating Ms. Johnson for her equity, the City subjected her 


to a strict foreclosure. Strict foreclosure is a “draconian” procedure which fully divests 


the debtor of all interest in the Property. See BFP v. Resolution Trust Corp., 511 U.S. 


531, 541 (1994) (in strict foreclosure, debtor’s “entire interest in the property was 


forfeited, regardless of any accumulated equity”). In New Jersey, strict foreclosure is 


only permissible under special circumstances not applicable here.3 See Patsourakos 


v. Kolioutos, 31 Backes 87, 95 (N.J. Ch. 1942) (observing that “strict foreclosure is 


permitted in certain and exceptional circumstances,” and listing the “only” four 


instances in which it may be available) (citing Sears Roebuck & Co. v. Camp, 23 


Backes 403, 408−410 (N.J. Ch. 1938)). In cases where, as here, the value of the land 


exceeds the amount of the debt, the law has long considered strict foreclosure to be 


“unconscionable.” See Lansing v. Goelet, 9 Cow. 346, 355 (N.Y. 1827); see also Hall, 


51 F.4th at 194 (observing that the protection of debtors’ equity interest dates back 


even to Magna Carta).  


 
3 Strict foreclosure is only available “(1) where, during the customary foreclosure by judicial sale or a 
conveyance by the mortgagor, equitable estates have become united in the mortgagee, who is also in 
possession under his legal title, and some outstanding junior interest has not, by reason of pure 
inadvertence not aggravated by bad faith, been barred by the decree; (2) where the mortgage has been 
given for the entire purchase price, and the value of the land does not exceed the amount of the 
mortgage; (3) where the mortgage is in the form of an absolute deed of conveyance, without written 
defeasance and the grantee-mortgagee is in possession, altho [sic] foreclosure by sale is usually deemed 
to be the remedy better designed to safeguard the essential interest of the parties; and (4) where a 
vendee has failed to make the payments stipulated in a contract for the sale of land.” Patsourakos, 31 
Backes at 95 (citing Sears Roebuck & Co. v. Camp, 23 Backes 403, 409 (N.J. Ch. 1938)). See also N.J. 
Stat. Ann. § 2A:50-63(b) (establishing limited circumstances under which strict foreclosure of a 
mortgage may be had). Of course, the second scenario listed above, in which the value of the land does 
not exceed the amount of the mortgage, is the exception that proves the general rule: strict foreclosure 
is wholly inappropriate to extinguish equitable title where, as here, the value of the land exceeds its 
debts. See Hall, 51 F.4th at 192 (Since the end of the 18th century, American courts “were uniformly 
hostile to strict foreclosure in cases . . . where the land’s value exceeded the amount of the debt.”).  







5 


The City’s primary argument for summary judgment is that New Jersey 


authorities have never recognized a former owner’s right to any equity in a tax 


foreclosure. (Ltr. Br. 13). That assertion is not only incorrect, but it misidentifies the 


issue. The question is instead whether equity is a property interest—it is—and 


whether the government has taken it—it has.  


As the Sixth Circuit recently recognized, government effects a taking without 


just compensation when, to recover a debt, it extinguishes an owner’s equity interest 


in property without refunding the surplus value left over after the debt has been 


satisfied. Hall, 51 F.4th at 196. There is no controversy4 that Ms. Johnson’s property 


was worth far more than the debts it secured to the City. (Exh. “V” to the Bonchi 


Cert., ## 8–9).5 By taking that interest—and failing to compensate her for it—the 


City violated the Takings Clause. This Court should therefore deny the City’s motion 


for summary judgment and should grant Plaintiff’s motion for partial summary 


judgment instead.  


Finally, Plaintiff does not here seek summary judgment of her claim for unjust 


enrichment. That is a more fact-intensive claim and requires further discovery to 


establish which City officials knew, or should have known, the relevant factors 


leading to the failure to actually notify Ms. Johnson of the pendency of foreclosure.  


 
4 There remains a dispute as to the exact amount of Ms. Johnson’s total debts owed to the City at the 
time of foreclosure, but there is no question that—whatever the exact amount—the debts were worth 
far less than the Property itself. 
5 Indeed, the City avers that every in rem foreclosure under the Tax Sale Law will result in the taking 
of more than what was owed. (Ltr. Br. 16 n.11). Far from supporting the City, this admission of 
widespread and systematic uncompensated takings is a reason why this Court should provide the 
relief requested by Plaintiff.  
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I.  THE EQUITY INTEREST IN PROPERTY IS PROTECTED BY THE 
TAKINGS CLAUSE 
 


The Takings Clause protects “every sort of interest [in property] the citizen 


may possess.” United States v. General Motors Corp., 323 U.S. 373, 378 (1945); see 


Horne v. Dep’t of Agric., 576 U.S. 350, 358 (2015) (The Takings Clause “protects 


private property without any distinction between different types.”). Such interests 


include “a right to receive money that is secured by a particular piece of property.” 


Koontz v. St. Johns River Wtr. Mgmt. Dist., 570 U.S. 595, 613 (2013).  


The City’s argument in support of summary judgment is thus far too narrow. 


The question is not whether New Jersey law has ever specifically and positively 


recognized the right to receive surplus equity in a tax foreclosure6 (Ltr. Br. 13), but 


whether a property owner’s equity interest in real estate is a property right 


recognized under New Jersey law and protected by the Fifth Amendment. It is.  


An equity interest, in New Jersey as elsewhere, is the value of one’s land minus 


any encumbering debts. Crane v. Comm’r, 331 U.S. 1, 7 (1947) (“[E]quity is defined 


as the value of a property above the total of the liens.”); see also Cateret Sav. & Loan 


Ass’n, F.A. v. Davis, 105 N.J. 344, 347 (1987) (“The value of the land above the loan” 


is “entitled to protection in equity.”). Equity interest is a discrete and constitutionally 


 
6 The City also overstates its case for answering this question in the negative. Although the bulk of 
authority interpreting New Jersey’s tax statutes have not read them to require the refund of surplus 
proceeds, none of the cases cited by the City involved a takings claim. Moreover, there are a handful 
of authorities evincing that the right to surplus equity in a tax foreclosure was recognized See, e.g., 
Gavanesch v. Jersey City, 59 A. 25, 25 (N.J. 1904) (in a case concerning land sold for taxes under the 
Martin Act, “[t]he surplus money, upon being received by the city, was held by it for the benefit of the 
owner of the lands, . . . who was entitled to receive it upon demand”); Charles v. Hastedt, 51 N.J. Eq. 
171, 177−78 (Ch. Div. 1893) (ordering the sale of property to satisfy an assessment under the Martin 
Act, and describing how the surplus is to be disbursed).  
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protected property interest which has been universally recognized in American law 


for centuries. See Hall, 51 F.4th at 187 (“Under . . . the law of virtually every state 


for the past 200 years[,] a creditor can divest a debtor of real property only” by 


“compensate[ing] the debtor for her equitable interest in the property[.]”). 


New Jersey is no exception. Equity belongs to the owner of the land, and it 


survives a transfer of the land for payment of debt. See, e.g., Danes v. Smith, 30 N.J. 


Super. 292, 301−02 (App. Div. 1954) (After foreclosure, “surplus beyond the mortgage 


debt” is “available for distribution according to the respective interests of the 


parties.”); Atlantic City Nat’l Bank v. Wilson, 108 N.J. Eq. 213, 219 (1931) (Successor 


of mortgagor “is entitled to receive from the funds in court all surplus beyond the 


amount necessary to pay the incumbrances prior to the mortgage under which he first 


obtained title[.]”).  


In virtually every other context, New Jersey law affirmatively protects equity 


interests. For example, equity is property to be divided in a marital dissolution. 


Mark S. Guralnick, N.J. Family Law Ann. A Ch. 3 III (Dec. 2022 update) (Equitable 


distribution “applies to both real estate . . . and to legal as well as equity rights 


acquired in property during the course of a marriage.”). It is protected in executions 


on judgments and has been for over a century. Vanduyne v. Vanduyne, 16 N.J. Eq. 


93, 94 (Ch. 1863) (irrespective of language in an execution, sheriff is authorized to 


sell “only so much of the premises as may be necessary” to satisfy the execution). New 
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Jersey also implements the Uniform Commercial Code7 by returning surplus equity 


to the former owner after the foreclosure of a security interest, N.J.S.A. § 12A:9-608, 


and makes this protection a mandatory term that cannot be waived by agreement. 


N.J.S.A. § 12A:9-602(5), (8), (9).  


Equity interests are undoubtably private property interests, and therefore the 


government violates the Takings Clause when it confiscates equity without 


compensation. Hall, 51 F.4th at 195; see also Bogie v. Town of Barnet, 129 Vt. 46, 49, 


55 (1970); Polonsky v. Town of Bedford, 173 N.H. 226, 239 (2020) (“[W]hen a 


municipality acquires property by tax deed and the equity in the property exceeds the 


amount owed, a taking has occurred, regardless of whether the former owner took 


steps to correct the consequences of the tax delinquency.”).  


The City’s cited authorities fairly describe the operation of New Jersey’s tax 


sale laws, but none of them involved a takings challenge. The fact that the tax sale 


laws are written to confiscate equity does not save the City from liability for takings. 


After all, the “Takings Clause would be a dead letter if a state could simply exclude 


from its definition of property any interest that the state wished to take.” Hall, 51 


F.4th at 190; see Webb’s Fabulous Pharmacies, Inc. v. Beckwith, 449 U.S. 155, 164 


(1980) (Government cannot “by ipse dixit . . . transform private property into public 


property without compensation.”); see also Transcript of Oral Argument, Tyler v. 


 
7 A comment to U.C.C. Section 9-602 observes that “in the context of rights and duties after default, 
our legal system has traditionally looked with suspicion on agreements that limit the debtor’s rights 
and free the secured party of its duties. . . . The context of default offers great opportunity for 
overreaching. The suspicious attitudes of the courts have been grounded in common sense[,]” and are 
“long-standing and deeply rooted.” 
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Hennepin County, 87:13 (U.S. 22-166) (in which Chief Justice Roberts asks that if the 


government can take an entire home, the value of which far exceeds the tax debts 


owed, then “what’s the point of the Takings Clause?”).8  


II.  GOVERNMENT EXCEEDS ITS LAWFUL TAXING AUTHORITY 
WHEN IT TAKES MORE THAN IT IS OWED AND MUST RESPECT 
THE PROPERTY RIGHTS OF ALL PARTIES IN A TAX 
FORECLOSURE 
 


While the City undoubtedly has the authority to levy and collect taxes, it has 


no authority to take more than it is owed. When a single taxpayer is made to 


contribute more than her quota, the government is no longer exercising the taxing 


power but is engaged instead in eminent domain. Agens v. City of Newark, 37 N.J.L 


415, 423 (1874). 


New Jersey Courts have long recognized the important line between the taxing 


power, on the one hand, and eminent domain, on the other. Agens, 37 N.J.L. at 423; 


Jardine v. Borough of Rumson, 30 N.J. Super. 509, 518 (App. Div. 1954) (Laws 


imposing an undue tax burden “would, to the extent that one man’s property is 


appropriated by them, in excess of his just contribution, to relieve others of a public 


burden properly resting upon them, take private property for public use, without just 


compensation.”); Bonnet v. State, 141 N.J. Super. 177, 201 (Law Div. 1976) (“When a 


property owner is asked to pay his or her fair share to defray the lawfully incurred 


expenses of the community, that is taxation. If an individual is asked to pay more 


and, upon failure to do so, the property may be sold to satisfy the charge, that is 


 
8 Available at: https://www.supremecourt.gov/oral_arguments/argument_transcripts/2022/22-
166_c18e.pdf 
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confiscation. It is the taking of private property for public use without compensation. 


. . . In constitutional terms, the imposition of unfair tax burdens, to the point where 


they are discriminatory, with the power to sell the taxed property to collect payment, 


violates [the Takings Clause of the New Jersey Constitution].” (citations omitted)). 


As a historical matter, “abuses of the tax power, more than any other factor, led to 


the adoption of constitutional guarantees to protect against future government 


excesses.” Township of Montville v. Block 69, Lot 10, 74 N.J. 1, 14 (1977).  


New Jersey law has also long upheld the principle that governments can only 


take what they are owed in taxes, and no more. See, e.g., Pugh v. Comm’rs of Sinking 


Fund, 53 N.J.L. 629, 630 (1891) (“When a tax-warrant directs a sale to be made to 


raise a sum larger than the whole amount due, it is a clear excess of authority[.]”); 


Hopper v. Malleson’s Ex’rs, 16 N.J. Eq. 382, 385 (1863) (tax-sale of land for thirty 


cents more than the tax debt was a “clear excess of authority”). In Dvorkin v. Dover 


Twp., 29 N.J. 303, 308 (1959), the Court considered whether purchasers of municipal 


tax liens were entitled to a refund of their purchase price in the event that the 


property was subsequently redeemed. Id. Despite statutory language to the contrary, 


the Court reasoned that the legislature must have intended to make a refund 


available. Id. at 318. Though the decision was motivated by several considerations, 


first among them were the “rudiments of fairness and good faith dealing,” id. at 314, 


the same basic principles advanced by Ms. Johnson and protected by the 


Constitution. Where the bid paid for a tax lien exceeds the sum required for 


redemption, then the bidder “must be made whole” in the event that the property is 
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later redeemed. Id. The Court observed that “a contrary conclusion results in a 


forfeiture—an assumption not lightly to be indulged, especially where we are called 


upon to determine the respective rights arising from the dealings of the citizen and 


his government.” Id. 


III.  THE CITY VIOLATES THE TAKINGS CLAUSE WHEN IT 
CONFISCATES EQUITY THAT EXCEEDS THE LEGITIMATE  
TAX DEBT 


 
Because the law recognizes equity as a discrete and protected property 


interest, and because government exceeds the taxing power when it takes more than 


it is owed, the government is liable for a per se taking when it seizes equity for a 


public use. See Klumpp, 202 N.J. at 405 (“Regardless of the exact [takings] method 


employed, where a taking occurs, the Takings Clause requires the government to 


compensate the property owner.”); Rafaeli v. Oakland County, 505 Mich. 429, 474−75 


(2020); Thomas Tool Servs., Inc. v. Town of Croydon, 145 N.H. 218 (2000) (taking 


established where state law gives surplus from tax sale to government); see also 


Webb’s Fabulous Pharmacies, 449 U.S. at 164; Brown v. Legal Found. of Washington, 


538 U.S. 216, 235 (2003). While the government may constitutionally take and sell 


foreclosed properties for the public purpose of collecting a valid tax debt, the just 


compensation component of the Takings Clause also mandates that it must either 


pay for the equity at the time it takes the property, or it must sell the property and 


refund to the former owner any surplus proceeds generated from the sale. See, e.g., 


Bogie, 129 Vt. at 46−47.  
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A review of U.S. Supreme Court precedent strongly supports that Ms. Johnson 


is owed just compensation for her equity.9 The jurisprudence consistently holds that 


government violates the Takings Clause when it confiscates preexisting property 


interests by redefining private property as public. In Webb’s Fabulous Pharmacies, 


449 U.S. at 158−59, the Court considered whether the government violated the 


Takings Clause by keeping the interest earned on private funds deposited with a 


court. The Court answered in the affirmative, and held that the Takings Clause 


cannot be avoided by simply designating private funds as public: “Neither the Florida 


legislature by statute, nor the Florida courts by judicial decree, may [take the 


interest] by recharacterizing the principal as ‘public money[.]’” Id. at 164; see also 


Phillips v. Washington Legal Found., 524 U.S. 156, 167 (1998) (“[A] State may not 


sidestep the Takings Clause by disavowing traditional property interests.”); Stop the 


Beach Renourishment, Inc. v. Florida Dep’t of Envtl. Prot., 560 U.S. 702, 713 (2010) 


(states effect a taking when they recharacterize traditional private property as 


public).  


Yet the New Jersey Tax Sale Law purports to do just that. The law ostensibly 


converts surplus equity in tax-foreclosed property to “public” property by granting fee 


simple title on foreclosure and failing to make any provision for protecting the former 


owner’s equity. The Constitution does not permit this. Webb’s Fabulous Pharmacies, 


 
9 Plaintiff also notes that a case presenting virtually identical issues is currently pending before the 
United States Supreme Court in Tyler v. Hennepin County, Dkt. No. 22-166. In particular, the first 
question presented there is: “Whether taking and selling a home to satisfy a debt to the government, 
and keeping the surplus value as a windfall, violates the Takings Clause?” Oral Argument was held 
on April 26, 2023. 
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449 U.S. at 164 (Government may regulate property rights, but it cannot “by ipse 


dixit . . . transform private property into public property without compensation.”).  


The fact that the property owner is indebted to the government does not alter 


the analysis. In Armstrong, 364 U.S. at 41, the United States took title to certain 


building materials after its hired shipbuilder defaulted on a contract. The materials 


were subject to the liens of third parties, who demanded compensation after the 


government confiscated the materials. Id. The Court agreed with the lien holders, 


holding that property rights in liens do not simply disappear when the government 


takes title to the underlying property. Id. at 48. Before the government confiscated 


those materials, the plaintiffs had a cognizable financial interest—i.e., a property 


right—in the materials; afterwards, they had none. Id. That “was not because their 


property vanished into thin air. It was because the Government for its own advantage 


destroyed the value of the liens[.]” Id. The government could take the underlying 


property, but only subject to the constitutional requirement to pay just compensation 


for the value of the liens. Id. at 49.  


Armstrong therefore confirms that East Orange’s conversion of private equity 


to public use is a taking. As in Armstrong, the City “for its own advantage” confiscated 


Ms. Johnson’s equity when it took title to the entire property despite having a 


legitimate interest only the portion thereof sufficient to discharge Ms. Johnson’s debt. 


See id. at 48.  


The Tax Sale Law fundamentally violates the “fairness and justice” principles 


that animate the Takings Clause. See Klumpp, 202 N.J. at 405 (Takings Clause was 
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“designed to bar Government from forcing some people alone to bear public burdens 


which, in all fairness and justice, should be borne by the public as a whole.”) (quoting 


Armstrong, 364 U.S. at 49); Sigler v. Fuller, 34 N.J.L. 227, 230 (1870) (a case where 


“the public would [] take private property over and above the benefits for a great 


public use” is “treated as an invasion of the organic law, that private property shall 


not be taken for public use without just compensation”); see also Dvorkin, 29 N.J. at 


314 (“forfeiture” in a tax foreclosure proceeding should be avoided under the 


“rudiments of fairness and good faith dealing”). 


Indeed, ample case law establishes that the property interests of all parties 


must be protected in a tax foreclosure proceeding under New Jersey law. See, e.g., 


Cherokee Equities, LLC v. Garaventa, 382 N.J. Super. 201, 209 (Ch. Div. 2005) (tax 


lien assignees); Dvorkin, 29 N.J. at 308 (tax lien purchasers); Hopper, 16 N.J. Eq. at 


388−89 (mortgagees).  


In Hopper, a tax-sale purchaser sought to extinguish the interest of mortgagees 


which had arisen under the predecessor to the defaulting taxpayers. Id. at 383−84. 


In reviewing the history of New Jersey’s property tax enforcement policies, the Court 


observed that prior to 1854, no law authorized the sale of land to recover taxes. Id. at 


388. This left a serious enforcement gap, because “[i]f there was no tenant upon the 


land, and no vendible property to be taken by way of redress, there was no means of 


enforcing the payment of the tax against a non-resident land owner.” Id. The tax sale 
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law10 “furnished a remedy for this evil, by subjecting the land of the delinquent 


taxpayer to the lien of the tax,” and to sale for the satisfaction thereof. Id. But the 


legislature could not be assumed to have “designed utterly to abandon its long 


approved policy of protecting the rights of the tax payer.” Construing the relevant 


statues narrowly to protect private property interests, the Court held that the 


mortgagees’ interests must survive the tax sale. Id. at 389.  


Even tax lien speculators, generally thought to be acting at their own risk, are 


entitled to constitutional protection of their property. Cherokee Equities, LLC, 382 


N.J. Super. at 210−11. Cherokee Equities concerned two tax lien certificates covering 


the same property. Id. at 204−05. The holder of the second certificate commenced a 


foreclosure action, after which a third party purchased the first certificate and sought 


to intervene in the action and redeem the property. Id. The foreclosing party argued 


that case law prohibited the acquisition of a redeemable property interest after the 


commencement of a foreclosure action. Id. at 209. The court disagreed, observing that 


“[p]roperty interests, whether title, mortgage or prior tax liens must be protected once 


a foreclosure complaint has been filed even if the acquiring party had knowledge of 


the foreclosure.” Id.  


In short, the cases indicate that “the government should be animated by a 


justice as anxious to consider the rights of the” property owner “as to insist upon its 


own.” Dvorkin, 29 N.J. at 314; see Montville Twp., 74 N.J. at 14 (“While the 


 
10 The statute at issue in Hopper authorized only the sale of tax-delinquent land for a term of years to 
the bidder agreeing to take the shortest term, after which the estate reverted to the original owner. 
Hopper, 16 N.J. at 386. Thus, the delinquent taxpayer’s equitable interest in the property was 
protected.  
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importance of the government’s taxing power cannot be ignored, we must not forget 


that governmental concern for convenience or simplicity does not outweigh individual 


rights.”). Those facing foreclosure for delinquent property taxes are “[o]ften . . . among 


society’s most unfortunate, losing all they own because they do not have the funds to 


redeem.” Cherokee Equities, 382 N.J. Super. at 211. Like the property interests of 


mortgagees and tax lien speculators, the property interests of delinquent taxpayers 


is protected by the Constitution, and cannot be taken without just compensation.  


Ms. Johnson owed the City a debt consisting of overdue taxes, interest, fees, 


and costs. The City took a great deal more. It later sold the property for a sum far 


exceeding Ms. Johnson’s tax debt, and those funds are now held by the City for the 


benefit of the public. Yet the singling out of one person’s property for a public benefit 


“has none of the essential characteristics of a tax.” The Tide-Water Co. v. Coster, 18 


N.J. Eq. 518, 527 (1866). That is because the confiscation of Ms. Johnson’s equity was 


not legitimate tax collection; it was instead a taking of private property requiring just 


compensation. See id. (When the sum collected in taxation exceeds the benefit of 


public services to the taxpayer, “then to that extent, most incontestably, private 


property is assumed by the public.”).   
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IV.  THE CITY IS NOT ENTITLED TO SUMMARY JUDGMENT ON  
MS. JOHNSON’S CLAIM FOR UNJUST ENRICHMENT BECAUSE 
THERE ARE GENUINE ISSUES OF MATERIAL FACT 
REGARDING DEFENDANTS’ ACTUAL OR CONSTRUCTIVE 
KNOWLEDGE OF MS. JOHNSON’S CORRECT MAILING 
ADDRESS 
 


The City cannot have summary judgment on Ms. Johnson’s claim for unjust 


enrichment because there remain genuine issues of material fact.11 Neither are they 


entitled to judgment as a matter of law.  


A.  Ms. Johnson can establish inequitable (and illegal) conduct by demonstrating 
that the City had constructive knowledge of her correct mailing address. 
 
The City relies on the Brick case to argue that it need do nothing more than 


mail notice of a tax foreclosure to the address listed on the latest tax duplicate, no 


matter what it might have known or should have known about the taxpayer’s actual 


mailing address. (Ltr. Br. 18−20); see Brick Twp. v. Block 48-7, Lots 34, 35, 36, 202 


N.J. Super. 246 (App. Div. 1985) (hereinafter Brick I). The City neglects to tell the 


whole story.  


The Brick case cited by the City is only Brick I. There, two co-owners of tax-


foreclosed property—sophisticated with respect to real estate and the law12—sought 


relief from a foreclosure judgment on allegations that they had not been properly 


noticed. Brick I, 202 N.J. Super. at 246. The foreclosing court denied relief, and the 


Appellate Division reversed. As the City correctly notes, the court in Brick I did 


explain that government officials are not required to take affirmative steps to double-


 
11 For the same reason, Ms. Johnson does not here move for summary judgment on Count III. 
12 Robert V. Paschon was an attorney, and Byron Kotzs was a real estate entrepreneur. Brick I, 202 
N.J. Super. at 247.  
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check tax rolls for outdated addresses or to locate taxpayers to ensure the listed 


addresses are current. (Ltr. Br. 18−19).  


But the court also explained that the case is different when the government is 


alleged to have actual knowledge of the correct address. Brick I, 202 N.J. Super. at 


254 (while government had no duty to investigate listed address, “it is something else 


altogether if someone involved ignored conscious awareness that the address was 


outdated or that the mailing was returned and that [the property owners] were 


available for service”). The court therefore remanded the case to further develop the 


factual record as it pertained to the question of actual knowledge.  


In Brick II, uncited by the City in its letter brief, the court reviewed the 


improved factual record and ruled for the property owners. Brick Twp. v. Block 48-7, 


Lots 34, 35, 36, Kenlav, 210 N.J. Super. 481, 485 (App. Div. 1986) (hereinafter Brick 


II). The hearing on remand had revealed several factors which established that the 


attorney who had prosecuted the foreclosure suit, together with his contracted 


assistant, had awareness sufficient to impose a duty to correct their error and send 


notice to the current address. Id.  


First, the prosecuting attorney knew both of the property owners personally 


and knew where they could be reached. Id. at 483. Apparently, however, he did not 


realize that these two were among the defendants in the foreclosure suit he was 


prosecuting. Id. Second, his assistant also knew where the two owners could be 


reached, and further knew that the mailings which had been sent to the incorrect 


addresses were returned undelivered. Id.  
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The court expressed surprise about the “fragmentation” of available knowledge 


on the part of the prosecuting attorney’s office but did not consider this an exculpatory 


factor. Id. at 484 (while there was no duty to seek out taxpayers to determine whether 


listed addresses were current, “it is yet another thing for those involved in 


prosecuting a suit to deal with available information in such a way as to render it 


useless”). Because “the information was plainly and simultaneously before [the 


prosecutors of the foreclosure suit] both that defendants’ address was outdated and 


that defendants had readily available addresses where they could be reached[,]” the 


court remanded the case with instructions to provide the owners a reasonable time 


to pay their tax debt. Id. at 485.  


The Appellate Division expounded on this ruling in a similar case, Sourlis v. 


Borough of Red Bank, the next year. 220 N.J. Super. 434 (App. Div. 1987). It 


explained that, although the record did not establish “actual awareness,” constructive 


knowledge of a change in address is enough to entitle a property owner to be mailed 


notice at the correct address. Id. at 439−40.  


Here, the City concedes it was in possession of a “letter of agreement” listing 


Ms. Johnson’s “mailing address” on the first page, in bold and italicized type face, as 


68 S. Devine Street, Newark, NJ 07106. (Exh. “T” to the Bonchi Cert.; Exh. “V” to 


the Bonchi Cert., # 4).13 It also concedes that the foreclosure notice mailings sent to 


Ms. Johnson at the Property were all returned undelivered. (Exh. “U” to the Bonchi 


 
13 This admission was made with the caveat that the letter was in possession of the Building Division, 
and not the Tax Office. But as in Brick II, the “compartmentaliz[ation of] available knowledge” is not 
dispositive of clean-handedness. 210 N.J. Super. at 484.  
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Cert., #10). It concedes that it had Ms. Johnson’s phone number on file as evidenced 


by its listing on a construction permit applied for by Ms. Johnson. (Ans. ¶ 64; Exh. 


“W” to the Bonchi Cert., EO 3). These facts, taken together with the allegations in 


Ms. Johnson’s complaint, clearly give rise to the possibility that the City had as much 


or more constructive knowledge of Ms. Johnson’s correct mailing address as did the 


prosecutors of the foreclosure in Brick II and in Sourlis.  


The City insists that none of its employees knew or suspected that no one was 


residing at the property. (Exh. “V” to the Bonchi Cert., #2; Exh. “U” to the Bonchi 


Cert., #6). Yet the City itself asked Ms. Johnson to “agree and commit not to occupy, 


nor in any way deliver up the premises for occupancy until after a full Certificate of 


Conformity is obtained.” (Exh. “T” to the Bonchi Cert., ¶ 8). Cf. Brick I, 202 N.J. 


Super. 246 (distinguishing Robinson v. Hanrahan, 409 U.S. 38 (1972), on the grounds 


that in Robinson, the failure of mail to reach its intended recipient was due to the 


government’s own actions).  


Ms. Johnson believes that further factual development would assist the Court 


in evaluating who knew, or should have known, what, and when they knew or should 


have known it.  


B.  Ms. Johnson can establish all necessary elements of her Unjust Enrichment 
claim. 
 
To recover under a claim for unjust enrichment, a plaintiff must establish that 


the defendant “received a benefit, and that retention of the benefit without payment 


therefor would be unjust.” Associates Commercial Corp. v. Walla, 211 N.J. Super. 231, 


243 (App. Div. 1986). The City identifies an additional element: that the plaintiff 
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“expected remuneration from the defendant” when the benefit was conferred. (Ltr. 


Br. 20 (citing Thieme v. Aucoin-Thieme, 227 N.J. 269, 288 (2016))). But first, that 


additional element is not necessary to establish Ms. Johnson’s claims in this case. 


And even if it were, the City’s assertion that Ms. Johnson cannot possibly hope to 


establish her claims falls flat. 


Although the “most common circumstance” for unjust enrichment includes the 


plaintiff’s expectation of remuneration, the doctrine of unjust enrichment can apply 


even in the absence of such expectations. County of Essex v. First Union Nat’l Bank, 


373 N.J. Super. 543, 550 (App. Div. 2004), rev’d in part on other grounds, 186 N.J. 46 


(2006). Thus, although some courts have characterized the expectation of 


remuneration as a “requirement” for unjust enrichment, VRG Corp. v. GKN Realty 


Corp., 135 N.J. 539, 554 (1994), others have described it as merely a “common thread” 


in successful claims. See Wallia, 211 N.J. Super. at 244. Especially where, as here, a 


benefit was received as a result of alleged government misconduct, unjust enrichment 


does not require the plaintiff to establish any expectations on her part. See First 


Union Nat’l Bank, 373 N.J. Super. at 550. 


Regardless, Ms. Johnson can testify—quite reasonably—that she never 


expected that the government would, or even could, take the “unconscionable” step of 


strictly foreclosing land whose value exceeded its debts, particularly when “the law 


of virtually every state for the past 200 years” requires surplus equity to be returned 


to a debtor after foreclosure of real property. See Hall, 51 F.4th at 187, 192; see Horne, 


576 U.S. at 361 (“people . . . do not expect their property, real or personal, to be 
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actually occupied or taken away”). After all, disbelief is not an uncommon reaction to 


the government-sanctioned theft of home equity. See, e.g., George F. Will, The County 


Seized Her Condo, Sold It, and Kept All the Money, Wash. Post (Apr. 24, 2023, 7:30 


AM)14; Good Morning America, Supreme Court Takes on What Critics Call Predatory 


Tax Foreclosure Practice (video at 4:43) (Apr. 27, 2023) (anchors Robin Roberts, 


Michael Strahan, and George Stephanopoulos expressing disbelief about the practice, 


including that it “doesn’t make sense”).15 Moreover, Ms. Johnson reasonably did not 


expect that the government would or could foreclose her Property without mailing 


notice to the residential address they had on file, and mailing notice instead to the 


vacant commercial property which, per mutual agreement between Ms. Johnson and 


the City, was to remain vacant until the City’s issuance of a full certificate of 


conformity. Finally, Ms. Johnson did not expect that the City would accept $1,914 


from Ms. Johnson in relation to a construction permit on the Property without 


informing her that a tax lien was pending on the very same Property, and that she 


was in danger of losing her home and all of her equity. (Exh. “V” to the Bonchi Cert., 


## 5−7); cf. U.S. Bank Nat’l Ass’n v. Hylton, 403 N.J. Super. 630, 642−43 (Ch. Div. 


2008) (expectations prong of unjust enrichment satisfied where plaintiff would have 


expected remuneration if it had known all of the facts).  


Moreover, the City’s argument that its confiscation of Ms. Johnson’s equity 


cannot be inequitable because it “followed the law” ignores the very bases of this 


 
14 Available at https://www.washingtonpost.com/opinions/2023/04/24/minnesota-home-equity-theft-
supreme-court-case/. 
15 Available at https://www.goodmorningamerica.com/US/story/supreme-court-takes-critics-call-
predatory-tax-foreclosure-98833801. 
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action; namely, that the retention of her equity violates the New Jersey 


Constitution—the highest law of the state—and that the City failed to act on its 


actual or constructive knowledge that it had been mailing notices of the foreclosure 


to the wrong address, when it had the correct address in its possession.  


Finally, the City’s characterization of this action as a “backdoor” method of 


raising an untimely claim is simply incorrect, especially insofar as it suggests that 


Ms. Johnson seeks to obtain relief “identical” to that which would have been available 


under a motion to vacate. On the contrary, a successful motion to vacate would result, 


naturally, in the vacation of the foreclosure judgment and the return of the Property’s 


title to Ms. Johnson. But Ms. Johnson does not seek to recover title to the Property;16 


she seeks instead only her equity interest in the Property, an interest to which the 


City has no legitimate claim of entitlement.  


Ultimately, Ms. Johnson believes that further factual development will assist 


the Court in evaluating the merits of her unjust enrichment claim. The Court should 


therefore deny the City’s motion for summary judgment as to Count III.  


  


 
16 Even so, there is no fixed limitations period for a motion to vacate a foreclosure judgment based on 
lack of notice. Such a motion need only be brought within a “reasonable time.” Sourlis, 220 N.J. Super. 
at 437. Reasonableness is a fact-dependent inquiry, and the Chiquita Realty case cited by the City is 
easily distinguishable on the grounds that, there, the property owner first learned of the pending 
foreclosure while the right to redeem still existed, and that it had taken affirmative actions which 
manifested an intent to treat the judgment as valid. City of Newark of County of Essex v. (497) Block 
1854, Lot 15, 9-11 South 7th St, Chiquita Realty, Inc., 244 N.J. Super. 402, 411−12 (App. Div. 1990).  
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CONCLUSION 


For the reasons stated above, Plaintiff respectfully asks this Court to DENY 


Defendants’ Motion for Summary Judgment in its entirety, and to GRANT Plaintiff’s 


Cross-Motion for Summary Judgment on Counts I and II of her Complaint.  


 DATED: May 1, 2023. 
   Respectfully submitted, 


 
s/ David J. Deerson    
DAVID J. DEERSON* 
CHRISTINA M. MARTIN* 
PACIFIC LEGAL FOUNDATION 
555 Capitol Mall, Suite 1290 
Sacramento, CA 95814 
(916) 419-7111 
DDeerson@pacificlegal.org 
CMartin@pacificlegal.org 


 


s/ Jonathan M. Houghton   
JONATHAN M. HOUGHTON 
New Jersey Bar No. 369652021 
STEVEN M. SIMPSON 
New Jersey Bar No. 017081994 
PACIFIC LEGAL FOUNDATION 
3100 Clarendon Blvd., Suite 1000 
Arlington, VA 22201 
(916) 503-9041 
JHoughton@pacificlegal.org 
SSimpson@pacificlegal.org 


*Pro hac vice 
Counsel for Plaintiff  
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PROOF OF SERVICE 
 
 I hereby certify that on this date, a true and correct copy of this Brief In 


Support of Plaintiff’s Opposition to Summary Judgment and Cross-Motion for Partial 


Summary Judgment was electronically filed via eCourts. Counsel for all parties are 


registered users of eCourts and service will be accomplished by eCourts. I also 


emailed a copy to the following counsel of record: 


Keith A. Bonchi, Esq. 
GOLDENBERG, MACKLER, SAYEGH, MINTZ,  
PFEFFER, BONCHI & GILL 
A Professional Corporation 
660 New Road, Suite No. 1-A 
Northfield, NJ 08225 
Attorneys for Defendants 


 
 I declare under penalty of perjury that the foregoing is true and correct. 


 DATED:  May 1, 2023. 


 
s/ Jonathan M. Houghton   
JONATHAN M. HOUGHTON 
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 Plaintiff Lynette Johnson, by and through her attorneys, hereby responds to 


the Defendants’ Statement of Undisputed Material Facts as follows: 


1. Admitted.  


2. Admitted.  


3. Admitted.  


4. Admitted.  


5. Admitted.  


6. Admitted.  


7. Admitted.  


8. Admitted.  


9. Admitted. 


10. Admitted.  


11. Admitted. 


12. Admitted. 


13. Admitted. 


14. Admitted. 


15. Admitted. 


16. Admitted. 


17. Disputed.  


a. Plaintiff’s daughter, Shevon Abrams, frequently visited the property 


between October 2017 and March 2018 and would have seen a notice had one 


been posted. (Certification of Shevon Abrams).  
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18. Admitted, with clarification.  


a. Plaintiff did not “respond” to the tax foreclosure and final judgment 


entered February 13 because she did not learn of them until March. Plaintiff 


and/or her agents responded in March by visiting City Hall and attempting to 


pay the tax debt. (Exh. “R” to the Bonchi Cert., ## 12, 19). 


19. Disputed.  


a. Defendants’ Statement cites Paragraph 7 of the Certification of 


Annmarie Corbitt. That paragraph asserts that at “the time of final 


judgment . . . the delinquency amounted to: $44,300.08 in property taxes,” 


among other charges. Both the Statement and the Certification cite to what 


appears to be a screenshot from a computerized “Lien Maintenance” program 


operated by the City, reflecting the $44,300.08 figure as the “Redemption 


Total.” (Exh. “W” to the Bonchi Cert., EO 7). Yet the “Notice of In Rem 


Foreclosure of Tax Lien Titles” (Exh. “W” to the Bonchi Cert., EO 24) indicates 


an “amount” of $4,787.76 and “Int. to 8/31/17” of $19,860.83. The Notice is 


dated October 27, 2017. This Notice is required by rule to “set forth” the 


“amount required to redeem,” plus “interest to the date of redemption[.]” N.J. 


Court R. 4:64-7(b). Although it is unclear from the face of the Notice, Plaintiff 


presumes that one must add the figure in the “amount” column to the figure in 


the “Int.” column to arrive at the total redemption amount. In this case, that 


sum is $24,648.59. Plaintiff disputes the possibility that the total redemption 


amount grew from less than $25,000 to more than $44,000 between August 31, 
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2017, and February 13, 2018. Other elements of the “Lien Maintenance” 


screenshot call its accuracy into question as well. For example, it represents a 


“Certificate” amount of $13,011.24, yet the Tax Lien Certificate itself is in the 


amount of only $4,787. (Exh. “A” to the Bonchi Cert.).  


20. Admitted.  


21. Admitted, with qualification.  


a. Plaintiff “provided” the Letter to the City the extent that she provided a 


partially executed copy. Plaintiff did not unilaterally provide the Letter itself 


or its terms; rather, the Letter reflects a negotiated agreement between 


Plaintiff and the City.  


22. Admitted.  


23. Admitted, for purposes of this motion only.  


24. Disputed.  


a. This is not a statement of fact but a legal conclusion. Regardless, 


Defendants concede that all mailings to the subject Property related to tax 


foreclosure were returned undelivered. (Defs.’ Statement of Undisputed 


Material Facts ¶ 13; Exh. “U” to the Bonchi Cert., # 10). As a matter of law, 


this fact puts the government on notice that it may be using an incorrect 


mailing address. See Brick Twp. v. Block 48-7, Lots 34, 35, 36, Kenlav, 210 N.J. 


Super. 481, 483−84 (App. Div. 1986). Moreover, where a municipality’s “agent 


in charge of the mailing had actual notice” of the correct address, “the 


municipality might be required to mail the notice to the [correct] address of the 
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owner even though that address did not appear on the tax records.” Thus, 


whether there was “any reason” for the Building Division and the Tax Office 


to communicate regarding the correct mailing address depends on the actual 


or constructive knowledge of the City and its officials, employees, and/or 


agents, and not on whether the Letter of Agreement had “[anything] to do with 


taxation.”  


Plaintiff’s Statement of Undisputed Material Facts 
in Support of Her Cross-Motion for Partial Summary Judgment 


 
Plaintiff Lynette Johnson, by and through her attorneys, hereby submits the 


following Statement of Material Facts in support of her cross-motion for partial 


Summary Judgment: 


1. In March 2014, Plaintiff Lynette Johnson purchased commercial 


property at 250 Tremont Avenue in East Orange, New Jersey (the Property) for 


$55,000. (Exh. “B” to the Bonchi Cert.).  


2. Ms. Johnson purchased the Property with the intent of renovating the 


structure and permitting two of her adult children to operate businesses on the 


premises. (Exh. “T” to the Bonchi Cert., ¶ 1; Exh. “R” to the Bonchi Cert., # 5).  


3. Before closing on the Property, Ms. Johnson signed a Letter of 


Agreement with the City. (Exh. “T” to the Bonchi Cert.).  


4. At the time of purchase, the Property contained a vacant commercial 


structure. Per the “Letter of Agreement,” Ms. Johnson promised to the City that she 


would not “occupy, nor in any way deliver up the premises for occupancy” until 
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obtaining a full Certificate of Conformity from the City. (Exh. “T” to the Bonchi Cert., 


¶ 8). 


5. On its first page, the Letter of Agreement states that Ms. Johnson’s 


mailing address is “68 S. Devine Street, Newark, NJ 07106.” This mailing address is 


presented in bold and italicized typeface. (Exh. “T” to the Bonchi Cert.).  


6. In 2015, Ms. Johnson was distraught and preoccupied with her 


husband’s worsening illness. (Exh. “R” to the Bonchi Cert., # 5).  


7. Being so distraught, and having not received any mailed notice of tax 


assessment or delinquency at her residential address, Ms. Johnson did not pay the 


2015 taxes assessed on the Property. (Exh. “R” to the Bonchi Cert., # 9).  


8. On October 1, 2015, at an electronic auction of municipal property tax 


liens, Defendant Annmarie Corbitt sold a tax lien on the Property to the City for 


$4,787.76, which was the total amount of tax liability—including interest, penalties, 


and costs—then owing on the Property. (Exh. “U” to the Bonchi Cert., ## 13−16).  


9. The interest rate on the tax lien was the legal maximum of 18%. (Exh. 


“U” to the Bonchi Cert., ## 14−15).  


10. On October 15, 2015, Ms. Johnson received a Construction Permit 


issued by the City, designated as Permit No. 20151097, indicating the City’s 


permission to proceed with roofing and siding work. She paid approximately 


$1,914.00 in fees to acquire the permit. (Exh. “W” to the Bonchi Cert., EO 3).  


11. At no point in the permitting process did the City or any of its officials 


inform Ms. Johnson or her agents of the Property’s tax delinquency or of the fact that 
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a tax lien on the Property had been taken by the City two weeks prior. (Exh. “V” to 


the Bonchi Cert., # 7).  


12. On or about September 7, 2017, the City instituted a foreclosure action 


against the Property by filing a Complaint in the Superior Court of New Jersey, Essex 


County, Chancery Division, Docket No. F-020807-17. (Exh. “F” to the Bonchi Cert.).  


13. Despite being in possession of the Letter of Agreement listing 


Ms. Johnson’s residential mailing address (Exh. “V” to the Bonchi Cert., # 4), the 


City never sent any mailings concerning the tax lien sale or foreclosure to 


Ms. Johnson’s residential mailing address. (Exh. “U” to the Bonchi Cert., # 5).  


14. The City instead sent notice to the Property itself. (Exhs. “G,” “H,” & 


“I” to the Bonchi Cert.).  


15. The Property had no mailbox. (Exh. “R” to the Bonchi Cert., #8).  


16. As a result, all attempts at notice mailed to the Property were returned 


undeliverable to sender. (Exh. “G” to the Bonchi Cert.) 


17. The City also sent notice addressed to Ms. Johnson at three other 


addresses: (1) c/o Clerk, Superior of N.J., P.O. Box 971, Trenton, NJ 08625; (2) c/o 


Allen Tucker, 3440 S. Ocean Blvd., Apt. 502 S, Palm Beach, FL 33480; (3) c/o Stacy 


Santola, Esquire, 18 Tony Galento Plaza, Orange, NJ 07050. (Exh. “H” to the Bonchi 


Cert.).  


18. The City sent various other notices of the foreclosure proceedings not 


addressed to Ms. Johnson. (Exh. “H” to the Bonchi Cert.).  
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19. On February 13, 2018, the Superior Court issued an Order for Final 


Judgment barring Ms. Johnson’s right to redeem the Property. (Exh. “O” to the 


Bonchi Cert.).  


20. Upon first receiving actual notice of the foreclosure, members of 


Ms. Johnson’s family went directly and immediately to East Orange City Hall to offer 


to pay the outstanding taxes. City officials refused to accept payment, saying that it 


was too late. (Exh. “R” to the Bonchi Cert., # 19).  


21. The market value of the Property exceeded the total accumulated tax 


debt, including penalties, interest, costs, and fees. (Exh. “V” to the Bonchi Cert., 


## 8−9).  


22. The City ultimately sold the Property to private, third-party purchasers 


for $101,000. (Exh. “A” to the Corbitt Cert.). 


23. Although this sale price exceeded the total tax liability (Exh. “V” to the 


Bonchi Cert., ## 8−9), the City retained the surplus proceeds and did not compensate 


Ms. Johnson for her lost equity. (Exh. “V” to the Bonchi Cert., # 12; Exh. “U” to the 


Bonchi Cert., ## 36−37).  
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 DATED: May 1, 2023. 


   Respectfully submitted, 
 
s/ David J. Deerson    
DAVID J. DEERSON* 
CHRISTINA M. MARTIN* 
PACIFIC LEGAL FOUNDATION 
555 Capitol Mall, Suite 1290 
Sacramento, CA 95814 
(916) 419-7111 
DDeerson@pacificlegal.org 
CMartin@pacificlegal.org 


*Pro hac vice 


s/ Jonathan M. Houghton   
JONATHAN M. HOUGHTON 
New Jersey Bar No. 369652021 
STEVEN M. SIMPSON 
New Jersey Bar No. 017081994 
PACIFIC LEGAL FOUNDATION 
3100 Clarendon Blvd., Suite 1000 
Arlington, VA 22201 
(916) 503-9041 
JHoughton@pacificlegal.org 
SSimpson@pacificlegal.org


Counsel for Plaintiff


  



mailto:CMartin@pacificlegal.org

mailto:JHoughton@pacificlegal.org





3 


PROOF OF SERVICE 
 
 I hereby certify that on this date, a true and correct copy of this Response and 


Statement was electronically filed via eCourts. Counsel for all parties are registered 


users of eCourts and service will be accomplished by eCourts. I also emailed a copy 


to the following counsel of record: 


Keith A. Bonchi, Esq. 
GOLDENBERG, MACKLER, SAYEGH, MINTZ,  
PFEFFER, BONCHI & GILL 
A Professional Corporation 
660 New Road, Suite No. 1-A 
Northfield, NJ 08225 
Attorney for Defendants 


 
 I declare under penalty of perjury that the foregoing is true and correct. 


 DATED:  May 1, 2023. 


 
s/ Jonathan M. Houghton   
JONATHAN M. HOUGHTON 
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THIS MATTER is before the Court on cross-motions for summary judgment. 


Upon consideration of the moving papers and any response thereto,  


 


IT IS on this _______ day of ______, 2023, ORDERED AS FOLLOWS 


1. Defendants City of East Orange, Annmarie Corbitt, and Ted R. Green’s 


motion for summary judgment as to the complaint of Plaintiff Lynette Johnson is 


hereby DENIED. 


2. Plaintiff Lynette Johnson’s cross-motion for partial summary judgment 


as to the matter of Defendants’ liability under Counts I and II of her complaint is 


hereby GRANTED.  


3. A copy of this Order shall be deemed served upon all parties upon its 


upload to eCourts 


 


____________________________________ 
Hon. James R. Paganelli, J.S.C. 


 


(  ) OPPOSED 


(  ) UNOPPOSED 
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On Wednesday, April 26, the United States Supreme Court will hear oral 


arguments in the case of Tyler v. Hennepin County, Dkt. No. 22-166. There, Petitioner 


challenges Hennepin County’s retention of surplus equity from property that it 


foreclosed for tax delinquency. One of the two questions presented in that case 


mirrors Counts I & II of Ms. Johnson’s complaint in the case at bar. Namely: 


Whether taking and selling a home to satisfy a debt to the government, 
and keeping the surplus value as a windfall, violates the Takings 
Clause? 
 


Pet. for Writ of Cert., Tyler v. Hennepin County, Dkt. No. 22-166. This question 


mirrors precisely the one posed by Counts I and II in this action. (Compl. ¶¶ 46−58).  


Although Tyler deals with the Takings Clause of United States Constitution, 


while the instant matter deals with its New Jersey equivalent, it is well-settled that 


the New Jersey Constitution provides protection from takings co-extensively with the 


Fifth Amendment. See, e.g., Klumpp v. Borough of Avalon, 202 N.J. 390, 405 (2010) 


(citing Mansoldo v. State, 187 N.J. 50, 58 (2006)).  


The City may argue that the issues in Tyler are limited to Minnesota and will 


not affect New Jersey, but that argument would not be persuasive. First, the U.S. 


Supreme Court generally does not grant petitions to review matters that will only 


affect the law of one state. See Sup. Ct. R. 10 (describing the considerations which 


govern the Court’s decision to grant review); Duncan v. Tennessee, 405 U.S. 127 


(1972) (dismissing writ as improvidently granted where issues were too “interrelated” 


with state-specific rules, the constitutionality of which was not in question). Second, 
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the New Jersey Tax Collectors & Treasurers Association (NJTCTA)1 submitted an 


amicus brief in Tyler, indicating a belief that the ruling will affect New Jersey’s tax 


collection procedures. Br. Amici Curiae National Tax Lien Association, et al., Tyler v. 


Hennepin County, Dkt. No. 22-166. In particular, their brief explains that the 


NJTCTA “and their members will be affected by the outcome of this case because 


dramatic changes to how delinquent property taxes are collected across the country 


could jeopardize the fiscal health of local taxing authorities[.]” Id. at p. 3 (emph. 


added).  


The authority to stay a proceeding is “within the sound discretion of the trial 


court.” Procopio v. Government Employees Ins. Co., 433 N.J. Super. 377, 380 (App. 


Div. 2013). Indeed, this authority is “incidental to the power inherent in every court 


to control the disposition of the causes on its docket with economy of time and effort 


for itself, for counsel, and for litigants.” Id. (quoting Landis v. N. Am. Co., 299 U.S. 


248, 254−55 (1936)).  


In this case, economy of time and effort for the Court and for all parties is best 


promoted by holding the matter in abeyance until the Supreme Court issues its 


decision in Tyler. There is a significant likelihood that Tyler will completely dispose 


of the issues in this case. Even if it does not, its discussion of property rights and the 


Takings Clause will surely assist this Court in adjudicating the present dispute.  


 
1 The NJTCTA is comprised of over 1,000 members from New Jersey’s 565 
municipalities. Br. Amici Curiae National Tax Lien Association, et al., Tyler v. 
Hennepin County, Dkt. No. 22-166, p. 2.  
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For the reasons discussed above, Plaintiff respectfully requests that this case 


be held in abeyance pending a decision from the United States Supreme Court on 


whether the government violates the Takings Clause by retaining surplus equity 


after taking and selling a home to satisfy a tax debt.  


 
 DATED: April 25, 2023. 


   Respectfully submitted, 
 
s/ David J. Deerson    
DAVID J. DEERSON* 
CHRISTINA M. MARTIN* 
PACIFIC LEGAL FOUNDATION 
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(916) 419-7111 
DDeerson@pacificlegal.org 
CMartin@pacificlegal.org 
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s/ Jonathan M. Houghton   
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PROOF OF SERVICE 
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David J. Deerson, being of full age, hereby certifies as follows: 


1. I am an attorney representing Plaintiff Lynette Johnson in the instant matter


and am fully familiar with all the facts and circumstances regarding the same.


2. In a separate matter, I also represent Geraldine Tyler. On August 19, 2022,


Ms. Tyler filed a petition for writ of certiorari with the United States Supreme


Court. Said petition was granted on January 13, 2023, and is scheduled for


Oral Argument on Wednesday, April 26, 2023.


3. Ms. Tyler’s petition presents two questions, one of which directly relates to the


major issues in the instant case. The question asks: “Whether taking and


selling a home to satisfy a debt to the government, and keeping the surplus


value as a windfall, violates the Takings Clause.”


4. A true and correct copy of Ms. Tyler’s petition for writ of certiorari is attached


hereto as Exhibit A.


5. A true and correct copy of the Supreme Court order granting the petition is


attached hereto as Exhibit B.


6. The New Jersey Tax Collectors & Treasurers Association, among other parties,


filed an amicus brief in the case. A true and correct copy of that amicus brief is


attached hereto as Exhibit C.


I certify that the foregoing statements made by me are true to the best of my 


knowledge. I am aware that if any of the foregoing statements made by me are 


willfully false, I am subject to penalty.  
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QUESTIONS PRESENTED 
 Hennepin County confiscated 93-year-old 
Geraldine Tyler’s former home as payment for 
approximately $15,000 in property taxes, penalties, 
interest, and costs. The County sold the home for 
$40,000, and, consistent with a Minnesota forfeiture 
statute, kept all proceeds, including the $25,000 that 
exceeded Tyler’s debt as a windfall for the public. In 
all states, municipalities may take real property and 
sell it to collect payment for property tax debts. Most 
states allow the government to keep only as much as 
it is owed; any surplus proceeds after collecting the 
debt belong to the former owner. But in Minnesota 
and a dozen other states, local governments take 
absolute title, extinguishing the owner’s equity in 
exchange only for cancelling a smaller tax debt, code 
enforcement fine, or debt to government agencies. 
 The questions presented are: 


1. Whether taking and selling a home to satisfy a 
debt to the government, and keeping the 
surplus value as a windfall, violates the 
Takings Clause? 


2. Whether the forfeiture of property worth far 
more than needed to satisfy a debt plus, 
interest, penalties, and costs, is a fine within 
the meaning of the Eighth Amendment? 


  







ii 
 


STATEMENT OF RELATED PROCEEDINGS 


 Tyler v. Hennepin County, No. 20-3730, U.S. 
Court of Appeals for the Eighth Circuit (Feb. 16, 
2022). 
 
 Tyler v. Hennepin County, No. 20-CV-0889 
(PJS/BRT), U.S. District Court for the District of 
Minnesota (Dec. 4, 2022). 
 
 Tyler v. State of Minnesota, No. 62-cv-19-6012, 
Minnesota’s Second Judicial District (removed April 
7, 2020). 
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PETITION FOR A WRIT OF CERTIORARI 
Petitioner Geraldine Tyler respectfully petitions 


for a writ of certiorari to review the judgment of the 
U.S. Court of Appeals for the Eighth Circuit. 


OPINIONS BELOW  
 The decision of the Eighth Circuit is published at 
Tyler v. Hennepin County, 26 F.4th 789 (8th Cir. 
2022), reproduced in Petitioner’s Appendix (App.1a) 
The district court’s opinion dismissing the claims 
raised here (App.11a) is published at Tyler v. 
Hennepin County, 505 F.Supp.3d 879 (D. Minn. 2020). 
The Eighth Circuit’s order denying rehearing is 
reproduced at App.50a. 


JURISDICTION 
 On March 24, 2022, the Eighth Circuit Court of 
Appeals denied a timely motion for rehearing en banc. 
On May 13, 2022, this Court granted an application 
for an extension of time to file a petition for writ of 
certiorari, to and including August 10, 2022. On July 
28, 2022, the Court further extended the deadline to 
August 19, 2022. This case arises under the Fifth, 
Eighth, and Fourteenth Amendments to the United 
States Constitution and 42 U.S.C. § 1983. This Court 
has jurisdiction under 28 U.S.C. § 1254(1). 


CONSTITUTIONAL AND STATUTORY 
PROVISIONS INVOLVED 


 The Fifth Amendment to the U.S. Constitution 
provides, “nor shall private property be taken for 
public use, without just compensation.”  
 The Eighth Amendment to the U.S. Constitution 
provides, “Excessive bail shall not be required, nor 
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excessive fines imposed, nor cruel and unusual 
punishments inflicted.”  
 Section 1 of the Fourteenth Amendment to the 
U.S. Constitution provides in pertinent part, “No state 
shall make or enforce any law which shall abridge the 
privileges or immunities of citizens of the United 
States; nor shall any state deprive any person of life, 
liberty, or property, without due process of law; nor 
deny to any person within its jurisdiction the equal 
protection of the laws.”  
 42 U.S.C. § 1983 provides: 


Every person who, under color of any 
statute, ordinance, regulation, custom, 
or usage, of any State, . . . subjects, or 
causes to be subjected, any citizen of the 
United States or other person within the 
jurisdiction thereof to the deprivation of 
any rights, privileges, or immunities 
secured by the Constitution and laws, 
shall be liable to the party injured in an 
action at law, suit in equity, or other 
proper proceeding for redress . . . . 


 The relevant portions of the Minnesota statutes at 
issue in this case are reproduced in the Appendix at 
App.52a. 


RULE 29.4(c) STATEMENT 
 28 U.S.C. § 2403(b), which allows a State to 
intervene to defend the constitutionality of a state 
statute, may apply.  


INTRODUCTION  
 This case presents important questions 
concerning the application of the Takings and 
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Excessive Fines Clauses to foreclosure actions in 
which local governments take more private property 
than necessary to pay a tax debt to the government. 
The issues split state and federal courts, and the court 
below departed from this Court’s precedent in 
deciding them. 
  In 14 states, statutes permit various agencies to 
satisfy delinquent property taxes, utility bills, or other 
debts to government associated with real property by 
confiscating all title and “any equity [the owner] has 
accrued in the [subject] property, no matter how small 
the amount of taxes due or how large the amount of 
equity.” Tallage Lincoln v. Williams, 485 Mass. 449, 
453 (2020); see infra Section IV. The term “equity” in 
this context means the value of the property that 
exceeds all encumbering debts. See Crane v. 
Commissioner, 331 U.S. 1, 7 (1947).  
 The nationwide consequences of this practice are 
shocking, depriving thousands of vulnerable and often 
blameless owners of their entire interest in homes and 
land over debts as small as $8. See, e.g., Rafaeli, LLC 
v. Oakland County, 505 Mich. 429, 437 (Mich. 2020) 
(county confiscated a middle-class home as payment 
for an $8 property tax debt). Individually, the loss for 
struggling property owners can be devastating; 
collectively, they lose hundreds of millions of dollars 
in equity every year. See infra, Section III.  
 Here, Tyler owed approximately $2,300 in 
delinquent property taxes, and nearly $12,700 in 
interest, penalties, and costs associated with her debt. 
The County foreclosed on her home and sold it for 
$40,000, collecting the debt, all interest and penalties, 
plus the surplus $25,000 as a windfall. See App.5a. 
Tyler does not contest the County’s right to foreclose 
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to collect the debt she owed; she objects to it taking 
the remainder of her property and leaving her with 
nothing. 
 The Takings Clause or Excessive Fines Clause 
can and should provide a remedy for Tyler. The 
County unconstitutionally kept money to which it is 
not entitled. The moment a tax collector collects what 
he is owed, his power to take property is exhausted. 
See, e.g., Rafaeli, 505 Mich. at 437. Thus, the law 
traditionally imposes a duty on government when 
collecting taxes or a debt to sell seized property fairly 
and refund to the former owner any surplus profits 
after recovering what it is owed and paying any other 
liens. See Martin v. Snowden, 59 Va. 100, 137 (1868), 
aff’d sub nom. Bennett v. Hunter, 76 U.S. 326 (1869) 
(describing the practice in England, the colonies, and 
early America). By abandoning this traditional duty, 
and instead taking a windfall at Tyler’s expense, 
Hennepin County effected an uncompensated taking 
or excessive fine. In holding otherwise, the courts 
below deepened a split among federal and state high 
courts concerning the Takings Clause and 
undermined this Court’s takings and excessive fines 
precedents. 
 This Court should grant the petition. 


STATEMENT OF THE CASE 
A. Hennepin County takes property worth at 


least $40,000 as payment for a $25,000 debt 
 Ninety-three-year-old petitioner Geraldine Tyler 
purchased her home, a condominium at 3600 Penn 
Avenue North, in Minneapolis in 1999. App.2a. For a 
decade she lived alone at the property and paid her 
property taxes. See id. In 2010, after a frightening 
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confrontation with a neighbor, she became concerned 
about her safety and abruptly moved, renting an 
apartment in a senior community in a safer 
neighborhood. Id. She failed to pay her taxes on the 
Penn Avenue condo in subsequent years. Id. 
 In 2015, the County seized her condo for her 
delinquent property taxes, foreclosed on it, and sold it 
for $40,000. App.4a. Tyler owed approximately $2,300 
in property taxes, plus $12,700 in interest, penalties, 
and costs.1 But the County kept the entire $40,000 for 
itself, returning none of the surplus to Tyler, pursuant 
to Minnesota’s property tax statutes. App.4a–5a; see 
Minn. Stat. §§ 280.29, 280.41, 282.08. The $25,000 
surplus is above and beyond the significant penalties, 
interest, and costs imposed by law. Penalties on 
delinquent taxes increase the debt by roughly 4–8% 
within a few weeks of delinquency, and then an 
additional 1% per month until the end of the calendar 
year. Minn. Stat. § 279.01 subd.1. Subsequent 
delinquency is charged interest of 10–28% on the 
outstanding taxes and penalties. Minn. Stat. § 279.03 
subd. 1a. Counties also assess a “service fee” that 
includes all costs associated with collecting the debt 


 
1 Because Tyler’s case was dismissed before she could conduct 
discovery, the trial court record does not reflect how much of the 
$15,000 was penalties, interest, and fees, but public records 
indicate that only $2,311 was property taxes. Carol Park & David 
J. Deerson, Looking Up, at Section 1, n.1, Pacific Legal 
Foundation (2021) at https://pacificlegal.org/minnesota-home-
equity-theft/#section1. This sum is consistent with the annual 
tax data listed by the real estate website Zillow. See Zillow, Home 
Details, https://www.zillow.com/homedetails/3600-Penn-Ave-N-
APT-105-Minneapolis-MN-55412/1720054_zpid/ (visited Aug. 4, 
2022). 
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and the County is entitled to collect that fee with 
interest. Minn. Stat. § 279.092.  
 In most states, when government sells tax-
delinquent property, it uses the proceeds to pay the 
debt and costs associated with the sale and refunds 
any surplus proceeds to the former owner.2 This 
protection for debtors’ equity is consistent with 
modern and historical debt collection procedures used 
in other contexts like mortgage foreclosures and 
executions on judgment. See, e.g., Minn. Stat. § 550.20 
(“No more shall be sold than is sufficient to satisfy the 
execution”); Minn. Stat. § 580.10 (surplus proceeds 
from mortgage foreclosure after paying debts returned 
to former owner); Brown v. Crookston Agric. Ass’n, 34 
Minn. 545 (1886). But when it comes to collecting 
property taxes and some other government debts that 
attach to real estate, Minnesota’s localities take 
absolute title, keeping all proceeds from a sale for 
various governmental entities, no matter how much 
the windfall exceeds the amount owed. See App.4a.; 
Minn. Stat. §§ 280.29; 284.251, subd. 5; 429.101 (may 
treat failure to shovel snow, weed abatement on 
private property, etc., as a special assessment); 


 
2 Jenna Christine Foos, State Theft in Real Property Tax 
Foreclosure Procedures, 54 Real. Prop. Tr. & Est. L. J. 93, 99–103 
& n.38 (2019) (majority of states “require the foreclosing 
government unit to return surplus funds from a property tax 
foreclosure sale to the previous property owner”). See, e.g., Ark. 
Code § 26-37-209; Conn. Gen. Stat. § 12-157(h); Del. Code tit. 9 
§ 879; Fla. Stat. §§ 197.522, 197.582; Ga. Code Ann. § 48-4-5; 
Idaho Code § 31-608(2)(b); Kan. Stat. § 79-2803; Ky. Rev. Stat. § 
426.500; Mo. Rev. Stat. § 140.340; Nev. Rev. Stat. § 361.610.5; 72 
Pa. Cons. Stat. Ann. § 1301.19; 72 Pa. Cons. Stat. Ann. § 1301.2; 
S.C. Code Ann. § 12-51-130; Tenn. Code Ann. § 67-5-2702; Va. 
Code Ann. § 58.1-3967; Wash. Rev. Code Ann. § 84.64.080; Wyo. 
Stat. § 39-13-108(d)(4). 
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429.061 subd. 3 (may collect special assessment in 
same manner as other municipal taxes); see, e.g., City 
of Minneapolis Code of Ordinances, § 445.35 (failure 
to shovel snow off sidewalk treated as special 
assessment). 
B. Tyler files lawsuit challenging the retention 


of the excess $25,000 
 In 2019, Tyler filed a putative class action alleging 
that by taking more than she and other property 
owners owed in taxes, penalties, interest, and costs, 
the County effected uncompensated takings, imposed 
excessive fines, and violated substantive due process 
under both the federal and state constitutions and 42 
U.S.C. § 1983.3 App.25a–26a. The County removed 
the case to federal court and moved to dismiss it for 
failure to state a claim. App.16a. On December 4, 
2020, the United States District Court for the District 
of Minnesota dismissed all claims on that basis. 
App.49a. 
 On appeal, the Eighth Circuit affirmed dismissal. 
It rejected Tyler’s argument that the Takings Clause 
protects her property interest in the surplus value of 
her property, which was recognized by the common 
law, as reflected in cases like Farnham v. Jones, 32 
Minn. 7 (1884). See App.7a. The 1881 statute at issue 
in Farnham contained “no provisions in respect to the 
disposition of the surplus proceeds of the sale,” but the 
court viewed this silence as “immaterial,” because “the 
right to the surplus exists independently of such 
statutory provision.” Id. at 11–12; App.8a. The Eighth 
Circuit held that “any common-law right to surplus 


 
3 She also alleged in the alternative that the County unjustly 
enriched itself by reaping windfalls at property owners’ expense.  
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equity recognized in Farnham has been abrogated by 
statute,” App.8a, and consequently dismissed the 
takings claim. App.7a. 
 The court based its decision on a questionable 
interpretation of dicta from this Court’s opinion in 
Nelson v. City of New York, 352 U.S. 103, 110 (1956). 
App.10a (“Nelson’s reasoning on the Takings Clause 
controls this case.”). In Nelson, the City of New York 
foreclosed on two properties to satisfy unpaid water 
bills. 352 U.S. at 105. The City foreclosed, kept one 
property and sold the other, retaining a windfall for 
the public. Id. at 106. The former owners alleged 
procedural due process and equal protection 
violations. Id. at 109. In their reply brief on the merits, 
they suggested for the first time that the City took 
property without just compensation. Id. The court 
denied the due process and equal protection claims 
and then in dicta asserted that the takings argument 
also failed because the City code gave the owners an 
opportunity to claim the surplus proceeds, which the 
owners failed to request. Id. at 109–110 (no takings 
claim because of “the absence of timely action to . . . 
recover[ ] any surplus”). Unlike New York City, 
however, Minnesota law gave Tyler no opportunity to 
claim the surplus proceeds from the sale of her 
property. App.10a. Nevertheless, the Eighth Circuit 
called this a “modest factual difference” that was 
“immaterial.” App.9a–10a. 
 The court then adopted in full the district court 
analysis rejecting Tyler’s federal excessive fines claim. 
App.10a (“We agree with the district court’s well-
reasoned order and affirm the dismissal of these 
counts on the basis of that opinion. See Tyler v. 
Hennepin Cnty., 505 F.Supp.3d 879, 895–99 (D. Minn. 
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2020).”). Even though the County conceded that the 
forfeiture is at least partially “a deterrent to those 
taxpayers considering tax delinquency,” App.48a, the 
court held that it was not a punishment and therefore 
not a “fine” within the ambit of the Excessive Fines 
Clause. App.44a. 


REASONS FOR GRANTING THE PETITION 
I. THE COURT SHOULD SETTLE THE 


QUESTION OF WHETHER JUST 
COMPENSATION IS DUE WHEN 
GOVERNMENT TAKES PROPERTY TO 
COLLECT A DEBT TO ITSELF AND KEEPS 
MORE THAN IT IS OWED 


 The Fifth Amendment imposes an obligation on 
the government to pay just compensation when it 
takes private property for a public use, Cedar Point 
Nursery v. Hassid, 141 S.Ct. 2063, 2071 (2021). The 
Takings Clause “was designed to bar Government 
from forcing some people alone to bear public burdens 
which, in all fairness and justice, should be borne by 
the public as a whole.” Armstrong v. United States, 
364 U.S. 40, 49 (1960). 
 Here, the County foreclosed on Tyler’s home to 
collect delinquent taxes and related interest, 
penalties, and costs. In doing so, however, it shifted a 
public burden onto her by keeping the entire home for 
itself, worth far more than Tyler owed, as a windfall 
for the public. No one disputes that government may 
lawfully seize property to collect a debt. But when it 
takes more than what it is owed, it violates the 
Takings Clause. See, e.g., Bogie v. Town of Barnet, 270 
A.2d 898, 900, 903 (Vt. 1970). That’s because the 
power to collect a debt is “exhausted the moment the 
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tax was collected,” Thomas M. Cooley, A Treatise on 
the Law of Taxation 343 (1876), and retaining the 
surplus property invades a protected property interest 
of the debtor. 
 Under the Eighth Circuit’s reasoning, however, 
even the smallest tax debt entitles the government to 
seize real estate and confiscate its entire value, 
including all of the debtor’s equity interest. (“Equity” 
is the value of property that exceeds encumbering 
liens. Crane, 331 U.S. at 7.). This flouts historical 
tradition, the fairness and justice embodied by the 
Just Compensation Clause, and principles established 
by this Court. 
 A well-documented history of tax collection in the 
United States and England confirms that debtors 
have a discrete private property interest in the equity 
of property taken to pay a tax. See infra Section I.A; 
cf. Kennedy v. Bremerton School District, 142 S.Ct. 
2407, 2428 (2022) (interpreting Establishment Clause 
based on “historical practices and understandings”) 
(citation omitted); N.Y. State Rifle & Pistol Ass’n, Inc. 
v. Bruen, 142 S.Ct. 2111, 2130 (2022) (interpreting 
Second Amendment in light of “the Nation’s historical 
tradition of firearm regulation”). Moreover, this 
Court’s takings decisions show that a property 
interest does not simply “vanish[ ] into thin air” 
because the government has a “paramount lien” in the 
property. Armstrong, 364 U.S. at 44–45, 48. Nor can 
the government “by ipse dixit . . . transform private 
property into public property without compensation 
simply by legislatively abrogating the traditional 
rule.” Phillips v. Washington Legal Found., 524 U.S. 
156, 167 (1998) (internal quote omitted).  
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A. Taking more property than necessary to 
pay a tax debt violates deeply rooted 
property rights 


 Debtors have a deeply rooted right to be paid for 
their equity in property seized to pay a debt. See, e.g., 
William Sharp McKechnie, Magna Carta, A 
Commentary on the Great Charter of King John 322–
23 (2d ed. 1914) (Magna Carta limited how much 
property could be taken to satisfy a debt). While 
government may seize property to collect a tax, 
Murray’s Lessee v. Hoboken Land & Improvement Co., 
59 U.S. 272, 281 (1855), it exceeds its legitimate 
authority to collect the debt when it takes more than 
what is owed. E.g., Tiernan v. Wilson, 6 John 411, 414 
(N.Y. 1822); Cooley, supra at 343. 
 Accordingly, common law principles dictate that 
when foreclosed property is sold, “[a]ny surplus 
[proceeds] remaining after the payment of taxes, 
interest, costs, and penalties must ordinarily be paid 
over to the landowner.” 72 Am. Jur. 2d State and Local 
Taxation § 911 (1974). This is consistent with English 
law, as Blackstone explained: officials that seize 
property for delinquent taxes “are bound, by an 
implied contract in law” to return it if the debt is paid 
before sale, or to sell it and “render back the overplus.” 
2 William Blackstone, Commentaries on The Laws of 
England *452. 
 At the founding, and the adoption of the 
Fourteenth Amendment, the states broadly 
recognized that the taxing power justified taking only 
as much as was owed. See Rafaeli, 505 Mich. at 462–
67 (tracing the long and consistent history of this 
protection). To protect the owner’s equity interest, the 
tax collectors sold the property and refunded the 
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surplus to the former owner, or the law limited 
government to take only as much property as needed 
to satisfy the debt. Id.; Douglas v. Roper, No. 1200503, 
__ So. 3d __, 2022 WL 2286417, at *12 (Ala. June 24, 
2022; Martin, 59 Va. at 136 (noting history of tax 
collection up to 1868); Tiernan, 6 John at 414; Cooley, 
supra 343 (all jurisdictions known to author protected 
debtors in one of these manners).  
  When tax collectors seized more than necessary 
or kept a windfall from the sale of the property, 
debtors could bring actions in trespass or conversion 
or otherwise seek to void the sale. For example, in 
Seekins v. Goodale, 61 Me. 400, 400 (1873), a tax 
collector who seized and sold more cloth than 
necessary to pay a debt was liable for trespass for the 
excess and had to pay fair market value to the debtor 
for the extra cloths that he sold. See also Cone v. 
Forest, 126 Mass. 97, 101 (1879) (tax collector liable 
for conversion); cf. Knick v. Township of Scott, 139 
S.Ct. 2162, 2176 (2019) (takings claims originate in 
trespass). State courts historically rejected statutes 
that purported to authorize government to forfeit 
more property than necessary or to take a windfall at 
the expense of a debtor, finding such confiscations to 
be unconstitutional. See Griffin v. Mixon, 38 Miss. 
424, 451–52 (1860) (taking of private property without 
just compensation); Martin, 59 Va. at 142–43, aff’d on 
other grounds sub nom. Bennett v. Hunter, 76 U.S. 
326; King v. Hatfield, 130 F. 564, 579, 581–84 (C.C.D. 
W. Va. 1900) (statute unconstitutional because it 
lacked “provision for a sale thereof and the return of 
the proceeds”).  
 Minnesota, too, followed the common law. When 
the legislature passed a statute in 1862 that said 
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property would be “forfeited to the State” for failure to 
pay taxes, the Minnesota Supreme Court said that 
any attempt to take more than the debt owed would 
be unconstitutional:  


Few questions are better settled, than that 
the Legislature cannot thus deprive a 
person of his property or rights. If the 
Legislature by this section attempted to do 
more than confer on the State the power to 
take such further steps as were necessary in 
the collection of the delinquent taxes, or in 
the perfection of tax titles, then it 
overstepped the limits which the 
constitution has fixed to its authority.  


Baker v. Kelley, 11 Minn. 480, 488, 499 (1866). The 
principle was affirmed in Farnham, when the court 
held “immaterial” the fact that a tax collection statute 
was silent on whether a debtor was entitled to collect 
surplus proceeds from the sale of his property because 
“the right to the surplus exists independently of such 
statutory provision.” 32 Minn. at 13. And, in 
Burnquist v. Flach, 213 Minn. 353, 359 (1942), the 
court again affirmed these principles, stating that “[i]t 
is not the policy of the state, nor should it be, to 
deprive owners of real estate of their interest therein 
on account of tax delinquency.” Id. at 356 (internal 
quote omitted). The case involved a state agency that 
took the property for a highway by eminent domain, 
after the property had been foreclosed on by a county 
for tax delinquency. Id. at 355. The question arose 
whether just compensation should go to the former 
owner, even though title had been transferred by the 
tax forfeiture to the county. The court explained: 
“True, the title to the property is gone, but in its place 
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is its value, the price that the state highway 
department paid for it; i.e., the money stands in the 
place of the property itself.” Id. at 809. The court 
ordered the surplus proceeds—the value of the 
property taken above and beyond the tax debt—to be 
returned to the former owner, commenting that any 
“unprejudiced mind” would recognize that “justice” 
demanded that result. Id. 
 While this Court has not yet decided whether a 
legislature can extinguish without compensation a 
debtor’s right in the equity she holds in real property, 
it has repeatedly resisted federal attempts to 
confiscate more property than necessary to collect a 
tax debt. In Bennett, 76 U.S. at 335, 337, the Court 
considered the constitutionality of a Civil War-era 
property tax on landowners that was partly aimed at 
“suppress[ing] rebellion” in Confederate states and 
was applied to forfeit title and all equity in tax-
delinquent property. This Court avoided the 
constitutional question by interpreting the statute’s 
term “forfeit” to avoid such a harsh result, and 
allowing the debtor to redeem the property for taxes 
due plus costs at least up until sale to a third party. 
Id.   
 Then in United States v. Taylor, 104 U.S. 216, 219 
(1881), this Court further interpreted the same 
congressional act to require the government to follow 
the traditional duty of refunding surplus proceeds 
when land was taken to pay tax debts. Relying on 
Bennett, the Court limited potentially confiscatory 
language regarding the proceeds of such sales to hold 
the former owner was entitled to the surplus proceeds. 
Id. at 219–21. Moreover, the statute of limitations did 
not bar the claim because a “good faith” construction 
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of the statute requires the government to act as 
trustee in selling and holding the funds for the former 
owner indefinitely. Id. at 221–22.  
 Lastly, building upon Bennett and Taylor, this 
Court held in United States v. Lawton that “[t]o 
withhold the surplus from the owner would be to 
violate the fifth amendment to the constitution, and 
. . . take his property for public use without just 
compensation.” 110 U.S. 146, 150 (1884). Later, in 
Nelson, this Court noted that Lawton did not answer 
the constitutional question of whether withholding 
surplus proceeds effects a taking because the statute 
in Lawton required a return of the surplus. Nelson, 
352 U.S. at 110. Nevertheless, Bennett, Taylor, and 
Lawton affirmed that debtors have a protected 
property interest in their equity and rejected 
government attempts to confiscate it. 


B. The decision below conflicts with this 
Court’s takings decisions 


 The Eighth Circuit did not dispute that 
Minnesota’s common law recognized debtors’ rights in 
their equity. App.6a–7a. But the panel held that the 
property right was “abrogated” by statute. App.7a. 
The panel failed to address decisions of this Court that 
have found a taking of analogous property interests 
like mortgages, money, and interest on money, despite 
statutes that purport to authorize their confiscation. 
See, e.g., Louisville Joint Stock Land Bank v. Radford, 
295 U.S. 555, 590, 601–02 (1935) (Takings Clause 
protects “substantive rights in specific property,” 
including the right to collect on a debt in a timely 
manner by seizing and selling that property); Koontz 
v. St. Johns River Water Management Dist., 570 U.S. 
595, 613 (2013) (Takings Clause protects money and 
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“a right to receive money that is secured by a 
particular piece of property”); Phillips v. Washington 
Legal Found., 524 U.S. 156, 168 (1998) (accrued 
interest); Lucas v. South Carolina Coastal Council, 
505 U.S. 1003, 1014 (1992) (per se taking where 
government takes all economically viable uses of 
property). 
 Government may not use legislation to “transform 
private property into public property without 
compensation.” Webb’s Fabulous Pharmacies, Inc. v. 
Beckwith, 449 U.S. 155, 158–59, 164 (1980). Webb’s 
held that government violated the Takings Clause by 
keeping the interest earned on private funds 
deposited with a court. The Court explained that the 
Takings Clause cannot be avoided by statutorily 
redefining private funds as public funds: “Neither the 
Florida Legislature by statute, nor the Florida courts 
by judicial decree, may [take the interest] by 
recharacterizing the principal as ‘public money’ 
because it is held temporarily by the court.” Id. at 164. 
Even while temporarily foregoing possession, the 
depositors retained their ownership of the principal 
property including the established right to interest 
generated by principal. Id. (“The earnings of a fund 
are incidents of ownership of the fund itself and are 
property just as the fund itself is property.”). 
 Likewise in Phillips, 524 U.S. at 167, the Court 
rejected Texas’s attempt to abrogate the common law 
property right that depositors had in the interest 
accruing on their money. Like Tyler here, the Court 
relied upon the common law in England, early 
America, and the law of eighteen other states for its 
conclusion that the depositors held a traditionally 
protected property interest. Id. at 165 and n.5. The 
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Court concluded that “at least as to confiscatory 
regulations . . . a State may not sidestep the Takings 
Clause by disavowing traditional property interests.” 
Id. at 167. 
 Minnesota law recognizes home equity as private 
property in many contexts. See, e.g., Minn. Stat. 
§ 580.10 (surplus proceeds from mortgage foreclosure 
after paying debts returned to former owner); Minn. 
Stat. § 550.20 (“No more shall be sold than is sufficient 
to satisfy the execution”); Minn. Stat. § 336.9-608; 
Batsell v. Batsell, 410 N.W.2d 14, 15 (Minn. Ct. App. 
1987) (recognizing equity as proper subject of marital 
property division). Moreover, when property is seized 
and sold to collect a debt in non-governmental 
contexts, the proceeds are treated as equivalent to the 
real property itself. See Restatement (Third) of 
Property (Mortgages) § 7.4 (1997) (“The surplus 
stands in the place of the foreclosed real estate, and 
the liens and interests that previously attached to the 
real estate now attach to the surplus.”); Brown, 34 
Minn. 545. Thus, a law that purports to convert equity 
in tax-indebted properties into public property via tax 
foreclosure violates the Takings Clause in the same 
way as when real property itself is confiscated. The 
Takings Clause does not permit such a state-authored 
transformation of a traditional private interest to 
public property. Webb’s, 449 U.S. at 164. 
  The taking of Tyler’s equity interest in her 
property bears analogy to the injustice condemned by 
this Court in Armstrong, 364 U.S. 40. In that case, a 
shipbuilder contracted by the United States defaulted 
on its obligation to build ships, and the United States 
took title to the unfinished boats and materials, 
pursuant to contractual and common law rights. Id. 
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The United States refused to compensate the 
suppliers who had liens in the seized boats and 
materials. Id. This Court held that the government 
effected a taking, because property rights in liens do 
not simply disappear when the government takes title 
to the subject property pursuant to a “paramount 
lien.” Id. at 44–45, 48. Before the government took the 
property, the suppliers had a cognizable financial 
interest in the boats; afterwards, they had none. Id. 
The government could only take the underlying 
property subject to the “constitutional obligation to 
pay just compensation for the value of the liens.” Id. 
at 49.  
 The Eighth Circuit failed to address Armstrong, 
or the analogous holdings in Webb’s and Phillips, 
thereby undermining this Court’s takings decisions. 
The Court should grant the petition to clarify that the 
same Takings Clause protections that apply to liens 
and to interest on money also apply to a debtor’s 
equity. 
II. STATE AND FEDERAL COURTS 


CONFLICT OVER WHETHER 
GOVERNMENT MUST PAY JUST 
COMPENSATION WHEN IT TAKES 
PROPERTY TO COLLECT A DEBT AND 
KEEPS A WINDFALL 


 Federal and state courts are in conflict about 
whether government effects a taking when it 
confiscates more than it is owed while collecting a 
debt. The split arises primarily from this Court’s dicta 
in Nelson, 352 U.S. 103. Confusion will persist and 
individuals in some jurisdictions will have no recourse 
to vindicate their constitutional rights unless this 
Court grants the petition and settles the issue. 
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 Consistent with tradition and this Court’s takings 
decisions, the high courts of Michigan, Minnesota, 
Mississippi, New Hampshire, Vermont, and Virginia, 
and federal district courts in Michigan, New York, 
Ohio, West Virginia, and the District of Columbia 
recognize a takings claim when government forecloses 
on property to collect delinquent taxes or related debts 
and keeps more than it is owed. Griffin, 38 Miss. at 
436–37 (uncompensated taking); Martin, 59 Va. at 
142–43 (violates due process of law by taking more 
than owed); Rafaeli, 505 Mich. at 468 (violates 
Michigan’s Takings Clause when it kept the surplus 
proceeds); Proctor v. Saginaw Cnty. Bd. of Comm’rs, 
No. 349557, 2022 WL 67248, at *13 (Mich. Ct. App. 
Jan. 6, 2022) (recognizing federal takings claim 
properly raised); Bogie v. Town of Barnet, 270 A.2d 
898, 900, 903 (Vt. 1970) (citing Lawton and holding 
retention of excess funds from sale of foreclosed land 
“amounts to an unlawful taking for public use without 
compensation”); Thomas Tool Services, Inc. v. Town of 
Croydon, 145 N.H. 218, 220 (2000) (statute granting 
government surplus proceeds from tax sales violates 
state constitution’s Takings Clause); Polonsky v. 
Bedford, 173 N.H. 226, 227–228, 230–231 (2020); 
Baker, 11 Minn. at 488, 499; King, 130 F. at 579 
(violates constitutional mandate that taking of private 
property must be for a public use); Dorce v. City of New 
York, No. 19-cv-2216, __ F.Supp.3d __, 2022 WL 
2286381, at *12 (S.D.N.Y. June 24, 2022) (denying 
motion to dismiss takings claim); Tarrify Properties, 
LLC v. Cuyahoga Cnty., No. 1:19-CV-2293, 2021 WL 
164217, at *3 (N.D. Ohio Jan. 19, 2021); Freed v. 
Thomas, No. 17-CV-13519, 2021 WL 942077, at *4 
(E.D. Mich. Feb. 26, 2021) (taking where government 
retained surplus proceeds from sale of tax-
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foreclosure); Coleman through Bunn v. Dist. of 
Columbia, 70 F.Supp.3d 58, 80 (D.D.C. 2014); 
Coleman through Bunn v. Dist. of Columbia, No. 13-
1456, 2016 WL 10721865 *2–3 (D.D.C. June 11, 2016).  
 The state supreme courts of Indiana, North 
Dakota, Texas, and Alaska also criticize the idea that 
government could wholly extinguish equity or liens on 
tax-delinquent properties, and interpret tax sale 
statutes to avoid that result and the constitutional 
question. Lake Cnty. Auditor v. Burks, 802 N.E.2d 
896, 899–900 (Ind. 2004) (total confiscation would 
“produce severe unfairness” and likely violate the 
Takings Clause); Shattuck v. Smith, 69 N.W. 5, 12 
(N.D. 1896) (statute would likely be unconstitutional 
“if [it] contained no provision that the surplus should 
go to the landowner”); Syntax, Inc. v. Hall, 899 S.W.2d 
189, 191–92 (Tex. 1995) (“Taxing authorities are not 
(nor should they be) in the business of buying and 
selling real estate for profit.”); City of Anchorage v. 
Thomas, 624 P.2d 271, 274 (Alaska 1981) (refusing to 
interpret the law as confiscating the surplus). 
Similarly, the Sixth Circuit did not reach the merits 
in Harrison v. Montgomery Cnty., Ohio, 997 F.3d 643, 
652 (6th Cir. 2021), but noted such takings claims 
“rest[] on the venerable proposition that ‘a law that 
takes property from A. and gives it to B. . . . is against 
all reason and justice.’” Id. (citing Calder v. Bull, 3 
U.S. 386, 388 (1798)).  
 In contrast, the Eighth Circuit here joined courts 
in Arizona, Illinois, Maine, Ohio, Oregon, Nebraska, 
New York, and Wisconsin to hold that the government 
does not effect a taking when confiscating more than 
it is owed in the process of debt collection. See 
Continental Resources v. Fair, 311 Neb. 184, 197 
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(2022); City of Auburn v. Mandarelli, 320 A.2d 22, 32 
(Me. 1974); Sheehan v. Suffolk Cnty., 67 N.Y.2d 52, 60 
(1986); Ritter v. Ross, 207 Wis. 2d 476, 485 (Ct. App. 
1996); Balthazar v. Mari Ltd., 301 F.Supp. 103, 105 
n.6 (N.D. Ill. 1969), summarily aff’d, 396 U.S. 114 
(1969); Automatic Art, LLC v. Maricopa County, 2010 
WL 11515708, at *5–6 (D. Ariz. Mar. 18, 2010); 
Reinmiller v. Marion County, Oregon, No. CV-05-
1926-PK, 2006 WL 2987707, at *3 (D. Or. 2006); U.S. 
Bank v. Walworth County, 2:21-CV-00451-SCD (D. 
Wis. Jan. 6, 2022) (appeal pending Eighth Cir. No. 22-
1168).  
 Like the Eighth Circuit here, most of these courts 
relied on this Court’s dicta in Nelson to conclude that 
the Takings Clause does not protect debtors like Tyler. 
Nelson should be easily distinguished because the 
City’s statute allowed debtors to collect the surplus 
proceeds from a judicial sale. Nelson, 352 U.S. at 106 
(rejecting takings claim “in the absence of timely 
action to . . . recover[ ] any surplus”). Minnesota, 
however, has no such procedure. See App.9a; Minn. 
Stat. § 282.08. Nelson declined commenting on 
whether government’s retention of the windfall would 
be a taking where state law “precludes an owner from 
obtaining the surplus proceeds of a judicial sale.” Id. 
That question is presented here. 
III. CERTIORARI SHOULD BE GRANTED 


BECAUSE THE LOWER COURTS’ 
DISMISSAL OF THE EXCESSIVE FINES 
CLAIM CONFLICTS WITH THIS  
COURT’S PRECEDENT 


 The courts below dismissed Tyler’s claim that the 
forfeiture of her property in excess of that needed to 
satisfy her debt of $2,300 plus interest, penalties, and 
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costs violated the Excessive Fines Clause of the 
Eighth Amendment. The district court held that the 
“tax-forfeiture scheme bears none of the hallmarks of 
punishment,” and therefore “does not impose a ‘fine’ 
within the meaning of the Excessive Fines Clause.” 
App.44a. The Eighth Circuit affirmed the dismissal 
for failure to state a claim “on the basis of that 
opinion” without further analysis. App.9a–10a. In 
doing so, the lower courts ruled in conflict with 
precedent of this Court.   


A. The decisions below undermine Austin 
and Bajakajian, which established the 
applicability of the Excessive Fines 
Clause to civil punishments  


 The Excessive Fines Clause “limits the 
government’s power to extract payments, whether in 
cash or in kind, ‘as punishment for some offense.’” 
United States v. Bajakajian, 524 U.S. 321, 327–28 
(1998) (quoting Austin v. United States, 509 U.S. 602, 
609–10 (1993)). In Austin, the Court held that the civil 
forfeiture of a mobile home and auto body shop used 
in an illicit drug sale was “punishment,” and therefore 
a fine subject to the Eighth Amendment. The 
government had argued that the forfeiture was not a 
punishment or a fine, because it served only remedial 
purposes by removing instrumentalities of crime from 
society. The Court observed, however, that “a civil 
sanction that cannot fairly be said solely to serve a 
remedial purpose, but rather can only be explained as 
also serving either retributive or deterrent purposes, 
is punishment.” 509 U.S. at 610–11 (quoting United 
States v. Halper, 490 U.S. 435, 448 (1989)) (emphasis 
added). Forfeitures of property—a type of “payment[] 
in kind—are thus ‘fines’ if they constitute punishment 
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for an offense.” Bajakajian, 524 U.S. at 328. The 
Eighth Amendment unmistakably applies when a 
civil sanction is “at least partially punitive.” Timbs v. 
Indiana, 139 S.Ct. 682, 690 (2019).  
 The holding in Austin hinged on two factors that 
have analogs in Minnesota’s tax-forfeiture scheme. 
First, the Court noted that the civil forfeiture statute 
provided affirmative defenses for innocent owners 
whose property was misused for criminal activity by 
others without consent, knowledge, or willful 
blindness of the owner. Austin, 509 U.S. at 619. These 
exemptions implicate the “culpability of the owner in 
a way that makes them look more like punishment, 
not less.” Id. Second, forfeitures under that statute 
were neither fixed in amount nor linked to the public 
harm caused by the property owner’s actions. Id. at 
621. They “vary so dramatically that any relationship 
between the Government’s actual costs and the 
amount of the sanction is merely coincidental,” 
defying description as “remedial.” Id. at 622 n.14.  
 Although the district court opined that 
Minnesota’s scheme was not intended to punish, the 
confiscation of substantial excess property above the 
debt owed, interest, and reasonable costs or late fees 
can “only be explained as [] serving either retributive 
or deterrent purposes.” Halper, 490 U.S. at 448. See 
also Wilson v. Comm’r of Revenue, 656 N.W.2d 547, 
554 (Minn. 2003) (an unusually harsh penalty on 
employers who disregard wage levy notices from the 
state, far beyond costs needed to investigate or recover 
lost revenue, is punishment because it can only be 
explained by and “must be calculated to deter”).4 The 


 
4 Notably, in Bennett v. Hunter, this Court described as “highly 
penal” the notion that the government could take all title 
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scheme at least partially serves the goal of punishing 
or deterring property owners who do not make timely 
tax payments. Indeed, the County concedes as much. 
App.48a (“The County further asserts that . . . ‘the 
ultimate possibility of loss of property serves as a 
deterrent to those taxpayers considering tax 
delinquency.’” (quoting County’s district court brief)). 
A “modern statutory forfeiture is a ‘fine’ for Eighth 
Amendment purposes if it constitutes punishment 
even in part.” Bajakajian, 524 U.S. at 331, n.6. 
Analyzing Minnesota’s forfeiture scheme according to 
Austin’s two factors further confirms its status as 
punishment.   
 As in Austin, the value of property forfeited under 
Minnesota’s law “var[ies] so dramatically that any 
relationship between” the debt owed “and the amount 
of the sanction is merely coincidental.” Austin, 509 
U.S. at 622 n.14. Tyler lost her property, worth at 
least $40,000, to satisfy a $15,000 debt that already 
included interest, penalties, and costs. Had her 
property been worth twice as much with the same 
debt, the penalty would be capriciously greater. And 
hundreds of others subject to the same law in 
Minnesota have lost their entire homes in the past 
decade to satisfy debts that, on average, were just 
eight percent (8%) of the value of those homes.5 


 
(including surplus equity) after a forced sale to collect delinquent 
tax, where the debt was much smaller. The Court rejected that 
interpretation of a federal tax statute, contrary to the 
government’s argument, and adopted another to avoid such a 
harsh result. 76 U.S. at 336. 
5 See supra Park & Deerson (on average, homeowners in 
Minnesota subject to the foreclosure-forfeiture scheme lost 
homes worth $207,000 to satisfy debts of $17,000). 
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Deterrence or punishment is the only plausible point 
of these draconian forfeitures.  
 Likewise, the redemption provision of 
Minnesota’s law bears analogy to the “innocent 
owner” defense discussed in Austin, which allowed 
owners who lacked culpability to escape forfeiture. 
Here, a property owner may escape the confiscation of 
the excess property by taking diligent action to 
redeem the property by paying the full debt after 
foreclosure. The state thereby eliminates forfeiture of 
excess property for those who demonstrate prompt 
atonement for their presumed negligence in failing to 
pay taxes on time.6 
 The type of offense here differs from Austin—the 
offense of depriving the sovereign of timely revenue 
and causing the trouble of collections versus the 
offense of allowing one’s property to be used in 
criminal activity—but that does not change the fact 
that the forfeiture here works a “payment to a 
sovereign as punishment for some offense, and, as 
such, is subject to the limitations of the Eighth 
Amendment’s Excessive Fines Clause.” Austin, 509 
U.S. at 622 (quotation and citation omitted).7  


 
6 One must say “presumed negligence” because property owners 
often fall prey to the forfeiture of their entire homes due to 
mistakes of law or circumstances of extreme poverty, health or 
cognitive disability, and other factors that lack culpability 
meriting punishment. See John Rao, The Other Foreclosure 
Crisis, Nat’l Consumer Law Ctr. 5, 9, 33, 38 (July 2012), 
https://www.nclc.org/images/pdf/foreclosure_mortgage/tax_issue
s/tax-lien-sales-report.pdf.  
7 This was the conclusion of the Southern District of New York in 
a recent case when, ruling opposite to the district court and 
Eighth Circuit in this case, it denied a motion to dismiss an 
Excessive Fines Clause challenge to the forfeiture of surplus 
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 The district court below denied the analogy to 
Austin principally on the premise that this Court has 
“rejected the notion that a penalty or forfeiture must 
be deemed punitive if the government receives more 
than what is necessary to make it whole.” App.42a, 
citing Bajakajian, 524 U.S. at 331. The district court 
supported its conclusion with a cite to Justice 
Kennedy’s dissent in Bajakajian, which alleged a 
contradiction in the majority’s reasoning because 
colonial era customs fines for failure to declare cargo 
were not deemed punitive despite “amount[ing] to 
many times the duties due on the goods.” 524 U.S. at 
345 (Kennedy, J., dissenting).   
 Those early customs cases are distinguishable 
from this case because they involved confiscation to 
eliminate the instrumentalities of customs violations, 
while the penalty imposed on Tyler does not take any 
instrumentality of crime. None of the ancient 
justifications for harsh in rem seizures of ships or 
undeclared goods arriving in ports during the colonial 
era are applicable to her or her home. Those ships and 
goods could be easily moved and made unavailable to 
satisfy a judgment, and their owners were often 
located in foreign lands not subject to personal 
jurisdiction of local courts. Tyler’s land is fixed and 
she lives in a senior community in Minnesota. 
Moreover, in discussing these same customs 
violations, Justice Scalia noted in his Austin 
concurrence that in-kind assessments discharging an 
obligation to the government—which surely include 
the foreclosure of the surplus value of Tyler’s home—
were within the meaning of “fine” at the time of the 


 
property conducted under New York City’s similar property tax 
forfeiture law. See Dorce, 2022 WL 2286381, at *16. 
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founding. Austin, 509 U.S. at 624 (Scalia, J., 
concurring). 
 The lower courts’ dismissal of Tyler’s Excessive 
Fines Clause claim conflicts with this Court’s 
explanation of the Eighth Amendment in Austin and 
Bajakajian. 


B. The lower courts’ decision conflicts with 
standards established by this Court in 
Kokesh v S.E.C. for determining when a 
civil sanction constitutes a punishment  


 Kokesh v. S.E.C., 137 S.Ct. 1635, 1639 (2017) 
confirms the punitive nature of a statute that takes 
more than necessary to remedy a harm. Kokesh was 
not an Excessive Fines Clause case, but one that 
determined the meaning of the term “penalty” in a 
statute of limitations governing federal prosecution 
“for the enforcement of any civil fine, penalty, or 
forfeiture.” Id. (quoting 28 U.S.C. § 2462). At issue 
was whether the U.S. Securities and Exchange 
Commission was subject to a five-year limitation 
period in seeking disgorgement of money as a remedy 
for the violation of securities laws.   
 After defining a “penalty” as “a punishment . . . 
imposed and enforced by the State for [an] . . . offense 
against its laws,” id. at 1642 (quoting Huntington v. 
Attrill, 146 U.S. 657, 667 (1892)), Justice Sotomayor 
writing for the Court engaged in a careful discussion 
of the concept of punishment that bears directly on 
Excessive Fines questions, including the one 
presented by Tyler. “When an individual is made to 
pay a noncompensatory sanction to the Government 
as a consequence of a legal violation, the payment 
operates as a penalty.” Id. at 1644 (citation omitted). 
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Disgorgement, she observed, is in many cases a 
punishment because it “go[es] beyond compensation” 
for loss, stripping the penalized person of more funds 
than needed to provide restitution or compensation for 
a loss. This element of the sanction can only be 
understood as having a deterrent effect, and 
“[s]anctions imposed for the purpose of deterring 
infractions of public laws are inherently punitive 
because ‘deterrence [is] not [a] legitimate nonpunitive 
governmental objectiv[e].’” Id. at 1643–44 (quoting 
Bell v. Wolfish, 441 U.S. 520, 539 n.20 (1979) and 
citing Bajakajian, 524 U.S. at 329 (“Deterrence . . . has 
traditionally been viewed as a goal of punishment.”)).   
 Just like the remedy of disgorgement, Minnesota’s 
tax forfeiture scheme goes beyond compensation, 
taking all of a tax-delinquent property from its 
owner—which in many cases, including Tyler’s, is 
substantially more than needed to satisfy the debt 
owed plus reasonable interest, penalties, and costs.  
 The district court determined that the “primary 
purpose” of the law was to “compensate the 
government for lost revenues,” which it held 
precluded application of the Excessive Fines Clause. 
App.45a. But this conclusion, affirmed by the Eighth 
Circuit, is contrary to Kokesh’s analysis of the Court’s 
Excessive Fines jurisprudence, which “emphasized 
‘the fact that sanctions frequently serve more than one 
purpose.’” Kokesh, 137 S.Ct. at 1645 
(quoting Austin, 509 U.S. at 610). “‘A civil sanction 
that cannot fairly be said solely to serve a remedial 
purpose, but rather can only be explained as also 
serving either retributive or deterrent purposes, is 
punishment, as we have come to understand the 
term.’” Id. (quoting Bajakajian, 524 U.S. at 331, n.6).  
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 Minnesota’s scheme strips property owners of 
more than needed to satisfy their debts plus 
reasonable interest, penalties, and costs to 
compensate the government for loss. Just as in 
Kokesh, Minnesota’s statute “go[es] beyond 
compensation,” and accordingly has the effect of 
punishing property owners for violating a public law. 
Id. (quotation omitted). The Eighth Amendment 
applies when a civil sanction is “at least partially 
punitive,” Timbs, 139 S.Ct. at 690, and therefore 
applies to the penalty imposed on Tyler.  
 This Court has counseled that “[t]here is good 
reason to be concerned [about] fines, uniquely of all 
punishments” because most types of punishment cost 
a state money whereas “fines are a source of revenue 
. . . . [I]t makes sense, therefore, to scrutinize 
government action more closely when the State stands 
to benefit.” Harmelin v. Michigan, 501 U.S. 957, 979 
n.9 (1991). The penalty imposed on Tyler in this case, 
resulting in a large windfall to the government—and 
the even greater sums commonly captured in other 
similar cases—are testimony in support of that 
concern. 
IV. THIS CASE RAISES A PRESSING 


NATIONAL PROBLEM TURNING ON 
FEDERAL QUESTIONS THAT THIS COURT 
SHOULD RESOLVE 


 For most homeowners, their house is their most 
important asset. Every year, many who fall behind on 
their taxes lose all of the equity they have in those 
homes across the 14 states that allow government or 
private investors to seize a windfall when collecting 
delinquent property taxes. See, e.g., Ralph Clifford, 
Massachusetts Has a Problem: The 
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Unconstitutionality of the Tax Deed, 13 U. Mass. L. 
Rev. 274 (2018) (localities in Massachusetts took $56 
million in equity from property owners in just one 
year); Park & Deerson, Looking Up, Pacific Legal 
Foundation (2021)8 (twelve Minnesota counties took 
more than $11 million windfall from homeowners by 
selling tax foreclosures for more than owed and 
keeping the surplus); Ashton Nichols, et al., 
Taxpayers Lose Out on at Least $11.25 Million, 
Homeowners and Banks Lose up to $80 Million in 
Little-Known Foreclosure Process That Skips Sheriff’s 
Sales, Eye on Ohio: Ohio Center for Journalism (Mar. 
3, 2020).9 Forfeiture of home equity has been called 
“unconscionable,” Freed v. Thomas, No. 17-CV-13519, 
2018 WL 5831013, at *2 (E.D. Mich. Nov. 7, 2018), 
rev’d and remanded, 976 F.3d 729 (6th Cir. 2020) and 
a “manifest injustice that should find redress under 
the law,” Rafaeli, LLC v. Wayne County, No. 14-13958, 
2015 WL 3522546, at *3 (E.D. Mich. June 4, 2015), by 
some courts, while Judge Kethledge has commented 
that “[i]n some legal precincts that sort of behavior is 
called theft.” Wayside Church v. Van Buren County, 
847 F.3d 812, 823 (6th Cir. 2017) (Kethledge, J., 
dissenting), reopened under Rule 60, No. 14-CV-
01274, ECF No. 64. 
 In five states, foreclosing agencies retain the 
windfall for their own use: Minnesota, Maine, and 
Oregon’s municipalities routinely seize a windfall for 
the government’s benefit when foreclosing tax 


 
8 https://pacificlegal.org/minnesota-home-equity-theft/#section1 
(visited July 26, 2022). 
9 https://eyeonohio.com/taxpayers-lose-out-on-at-least-11-25-
million-homeowners-and-banks-lose-up-to-80-million-in-little-
known-foreclosure-process-that-skips-sheriffs-sales/. 



https://eyeonohio.com/
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delinquent properties.10 In Ohio and California, 
surplus proceeds from a foreclosure are ordinarily 
returned to the former owner, but the law permits 
confiscation of the entire value when municipalities 
claim the indebted property for a public use or 
economic revitalization. See State ex rel. Feltner v. 
Cuyahoga Cnty. Bd. of Revision, 160 Ohio St. 3d 359, 
366 (2020), cert. denied, 141 S.Ct. 1734 (2021) 
(Fischer, J., concurring); Jon Coupal & Joshua Polk, 
Stop home equity theft by the state of California, The 
Orange County Register (Mar. 27, 2022).11 These 
statutes create an incentive for government to 
foreclose on owners. Indeed, until a recent Michigan 
Supreme Court decision ended the practice, some 
counties in that state relied on projected windfalls to 
balance their budgets. See, e.g., Joel Kurth, et al., 
Sorry we foreclosed your home. But thanks for fixing 
our budget, Bridge Magazine (June 6, 2017).12 
 Six states—Arizona, Colorado, Nebraska, New 
Jersey, Montana, and Illinois—grant a foreclosed 
home’s entire equity windfall to private investors in 
tax liens.13 For example, public records from 19 New 


 
10 Me. Rev. Stat. Ann. tit. 36 § 949; Minn. Stat. Ann. § 280.29; 
Or. Rev. Stat. § 312.100. 
11 https://www.ocregister.com/2022/03/27/stop-home-equity-
theft-by-the-state-of-california/. 
12https://www.bridgemi.com/urban-affairs/sorry-we-foreclosed-
your-home-thanks-fixing-our-budget.  
13 Ariz. Rev. Stat. § 42-18205; Colo. Rev. Stat. § 39-11-115; 
Continental Resources, 311 Neb. at 186–87; Winberry Realty 
P’ship v. Borough of Rutherford, 247 N.J. 165, 173 (2021) 
(describing New Jersey statutes that allow private investor who 
purchases tax lien for amount of tax debt to foreclose and take 
full title without sale); Mont. Code Ann. §§ 15-18-211, 15-18-219 
(issuing a deed to whoever holds a tax lien, but requiring sale 
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Jersey cities reveal that between 2014 and 2020, 683 
homes were taken for delinquent taxes with a loss of 
an estimated $140 million in equity.  On average, New 
Jersey homeowners lost 92% of the value of their 
home, or $219,000, above the tax debt that was owed, 
which averaged $16,800. Angela C. Erickson, The size 
and scope of home equity theft: Shining a spotlight on 
New Jersey (Nov. 15, 2021).14  
 In Alabama,15 Massachusetts, and New York, 
municipalities have discretion as to the disposition of 
the surplus. In some cases, they retain the surplus for 
public use or distribute it to tax-lien investors.16 In 
Massachusetts, for instance, tax-delinquent owners 
lose roughly $56,000,000 per year in the foreclosure 
process. Clifford, supra at 282–83; see also Angela C. 


 
and a return of surplus proceeds only for certain residential 
properties); 35 Ill. Comp. Stat. §§ 200/22-40, 200/21-90.  
14 https://pacificlegal.org/size-and-scope-of-home-equity-theft-
new-jersey/. 
15 Alabama’s law appears to be in transition in recent months 
after its Supreme Court held that surplus proceeds from the 
auction of tax-delinquent property were protected at common law 
and in Alabama. See Douglas, 2022 WL 2286417, at *12; but see 
Ala. Code §§ 40-10-28(a)(1) (appearing to allow counties to take 
surplus); § 40-10-198 (counties may sell tax liens that give 
investors right to take surplus). 
16 Tallage, 485 Mass. at 451 (describing Massachusetts system 
which sometimes takes a windfall for cities and sometimes for 
private investors); see, e.g., Dorce, 2022 WL 2286381, at *12 
(describing city’s ordinance that sometimes protects debtors and 
sometimes benefits private parties); Hetelekides v. Cnty. of 
Ontario, 147 N.Y.S.3d 811, 813 (App. Div. 2021) (describing how 
county kept $160,000 windfall from former owner purchasing 
property back at tax auction).  







33 
 


Erickson, et al., Violating the Spirit of America: Home 
Equity Theft in Massachusetts.17    
 Windfall statutes like Minnesota’s have 
devastating consequences for homeowners who fall 
behind on their taxes for non-blameworthy reasons, 
including cognitive decline, physical or mental illness 
that led them to financial difficulty, or simple poverty. 
Elderly property owners, like Tyler, are especially 
susceptible to losing their property in this way when 
they leave their residences for senior living or medical 
facilities and fail to recognize the consequence of 
allowing a foreclosure to occur. See Jennifer C.H. 
Francis, Comment, Redeeming What is Lost: The Need 
to Improve Notice for Elderly Homeowners Before and 
After Tax Sales, 25 Geo. Mason U. Civ. Rts. L.J. 85 
(2014). As Justice Thomas wrote about other types of 
forfeitures, “[t]hese forfeiture operations frequently 
target the poor and other groups least able to defend 
their interests in forfeiture proceedings. Perversely, 
these same groups are often the most burdened by 
forfeiture.” Leonard v. Texas, 137 S.Ct. 847 (2017) 
(Thomas, J., concurring in denial of certiorari) 
(citations omitted).  
 This case identifies a pressing national problem 
that has festered for decades in the lower courts. This 
Court should put the controversy to rest by deciding 
the important federal questions of whether these 
statutes violate the Takings and Excessive Fines 
Clauses. This case presents an excellent vehicle to 
address them.  
  


 
17 https://pacificlegal.org/home-equity-theft-in-
massachusetts/#section4-2 (visited July 26, 2022). 
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CONCLUSION 
This Court should grant the petition. 
DATED: August 2022. 
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Before COLLOTON, SHEPHERD, and KELLY, 
Circuit Judges. 


_____________ 
COLLOTON, Circuit Judge. 
 


Geraldine Tyler owned a condominium in 
Minneapolis. When she stopped paying her property 
taxes, Tyler accumulated a tax debt of $15,000. To 
satisfy the debt, Hennepin County foreclosed on 
Tyler’s property and sold it for $40,000. The county 
retained the net proceeds from the sale. Tyler sued 
the county, alleging that its retention of the surplus 
equity—the value of the condominium in excess of 
her $15,000 tax debt—constituted an 
unconstitutional taking, an unconstitutional 
excessive fine, a violation of substantive due process, 
and unjust enrichment under state law. The district 
court1 granted the county’s motion to dismiss on all 
counts, and we affirm. 


I. 
 


Geraldine Tyler purchased a condominium in 
Minneapolis in 1999. In 2010, she moved into an 
apartment and stopped paying the property taxes 
that she owed on the condominium. The State of 
Minnesota then initiated a tax-collection process. 


 
In Minnesota, property taxes are a perpetual 


lien against the property. Minn. Stat. § 272.31. 
Property taxes not paid during the year in which they 
are due become delinquent on January 1st of the 


 
1The Honorable Patrick J. Schiltz, United States District 


Judge for the District of Minnesota. 
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following year. See id. § 279.03, subdiv. 1. Each year, 
the county must file a delinquent tax list; this filing 
commences a lawsuit against the properties on which 
delinquent taxes are owed. Id. § 279.05. Property 
owners who owe outstanding taxes receive multiple 
notices of both the delinquent tax list and the action. 
Id. §§ 279.06, 279.09, 279.091. If no answer is filed, 
the district court administrator “shall enter 
judgment” against the property. Id. § 279.16. 


 
The county auditor, on behalf of the State, then 


purchases each parcel associated with an unsatisfied 
judgment for an amount equal to the delinquent 
taxes, penalties, costs, and interest owed on each 
parcel. Id. § 280.01. This transaction occurs at a 
judgment sale; the title vests in the State “subject 
only to the rights of redemption” allowed by statute. 
Id. § 280.41. 


 
During the statutory redemption period—which 


is three years for most properties—the former owner 
may redeem the property for the amount of delinquent 
taxes, penalties, costs, and interest. Id. §§ 281.01, 
281.02, and 281.17. The county must notify the 
delinquent taxpayer of her right to redeem through 
multiple channels, including personal service. Id. § 
281.23. A former property owner who wants to 
redeem but cannot afford to do so may make a 
“confession of judgment.” Id. § 279.37. A former 
owner who makes a confession of judgment agrees to 
entry of judgment for all delinquent taxes, and the 
State consolidates her tax delinquency into a single 
obligation to be paid in installments over five to ten 
years. Id. 
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If the former owner does not redeem her 
property or make a confession of judgment, then final 
forfeiture occurs. Final forfeiture vests “absolute 
title” in the State and cancels all taxes, penalties, 
costs, interest, and special assessments against the 
property. Id. §§ 281.18, 282.07. For six months 
following final forfeiture, a former owner may apply 
to repurchase the forfeited property. Id. § 282.241, 
subdiv. 1. After the State takes absolute title to the 
forfeited property, the county decides whether to 
retain it for public use or sell it to a private buyer for 
not less than its appraised value. Id. § 282.01. If the 
county sells the property, the proceeds of the sale do 
not satisfy any of the former owner’s tax debt because 
the tax deficiency was cancelled at final forfeiture. 
Instead, the county auditor distributes any net 
proceeds in accordance with Minn. Stat. § 282.08 
for various purposes. Minnesota’s tax- forfeiture plan 
does not allow the former owner to recover any 
proceeds of the sale that exceed her tax debt. 


 
When Tyler stopped paying her property taxes in 


2010, Hennepin County followed Minnesota’s tax-
forfeiture scheme to collect her delinquent tax debt of 
$15,000. Tyler received notice of the foreclosure action 
and failed to respond. In April 2012, the county 
obtained a judgment against Tyler’s condominium. 
Tyler then received notice of her right to redeem, but 
she did not exercise her right to redeem or confess 
judgment during the three-year redemption period. 
The State took absolute title to Tyler’s condominium in 
July 2015, and thereby cancelled Tyler’s $15,000 tax 
debt. Tyler did not apply to repurchase the 
condominium. The county then sold the property to a 
private party in November 2016 for $40,000. The 
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county distributed the net proceeds pursuant to Minn. 
Stat. § 282.08. 


 
After the sale of the condominium, Tyler sued 


Hennepin County. Tyler’s principal argument was that 
the county violated the Takings Clause by allegedly 
taking her $40,000 condominium to satisfy her $15,000 
tax debt and failing to pay her the $25,000 surplus. She 
also argued that the county’s actions constitute an 
unconstitutional excessive fine, a violation of 
substantive due process, and unjust enrichment under 
state law. The district court granted the county’s 
motion to dismiss for failure to state a claim on each 
count. We review the district court’s decision de novo. 
L.L. Nelson Enters. v. Cnty. of St. Louis, 673 F.3d 799, 
804 (8th Cir. 2012). 


II. 
 
Tyler argues that Hennepin County committed 


an unconstitutional taking, in violation of both the 
Constitution of the United States and the Minnesota 
Constitution. As relevant here, the inquiry is the same 
under both provisions: each constitution prohibits the 
government from taking “private property” for “public 
use” without paying the owner “just compensation.” 
U.S. Const. amend. V, XIV; Minn. Const. art. I, § 13; 
see Hall v. State, 908 N.W.2d 345, 352 n.5 (Minn. 2018). 
The Minnesota takings clause also encompasses 
takings in which the government “destroyed or 
damaged” property, but Tyler makes no such 
allegation in this case. Accordingly, we analyze her 
federal and state takings claims together. 
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The first step in evaluating a takings claim is to 
identify the interest in private property that allegedly 
has been taken. Tyler does not argue that the county 
lacked lawful authority to foreclose on her 
condominium to satisfy her delinquent tax debt: 
“People must pay their taxes, and the government may 
hold citizens accountable for tax delinquency by taking 
their property.” Jones v. Flowers, 547 U.S. 220, 234 
(2006). Rather, Tyler argues that the county’s 
retention of the surplus equity—the amount that 
exceeded her $15,000 tax debt—is an unconstitutional 
taking. Thus, for Tyler to state a plausible claim for 
relief, she must show that she had a property interest 
in the surplus equity after the county acquired the 
condominium. 


 
Whether a property interest exists “is determined 


by reference to existing rules or understandings that 
stem from an independent source such as state law.” 
Phillips v. Wash. Legal Found., 524 U.S. 156, 164 
(1998) (internal quotation omitted). We therefore look 
to Minnesota law to determine whether Tyler has a 
property interest in surplus equity. 


 
Tyler argues that Minnesota recognizes a 


common-law property interest in surplus equity in the 
tax-forfeiture context. She relies on an 1884 decision of 
the Minnesota Supreme Court, Farnham v. Jones, 19 
N.W. 83 (Minn. 1884), which addressed an 1881 
Minnesota tax-collection statute. See 1881 Minn. 
Laws, ch. 135. The statute required landowners who 
owed delinquent property taxes as of 1879 to forfeit 
their land. Farnham, 19 N.W. at 84. The county 
auditor then sold the forfeited land at a public sale to 
satisfy the debt with the proceeds. The statute 
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contained “no provisions in respect to the disposition of 
the surplus proceeds of the sale,” but the court viewed 
this silence as “immaterial,” because “the right to the 
surplus exists independently of such statutory 
provision.” Id. at 84-85. The parties here debate 
whether Farnham recognized a common-law property 
interest in surplus equity after a tax-foreclosure sale or 
whether the decision merely interpreted the 1881 
statute. 


 
We conclude that any common-law right to 


surplus equity recognized in Farnham has been 
abrogated by statute. In 1935, the Minnesota 
legislature augmented its tax-forfeiture plan with 
detailed instructions regarding the distribution of all 
“net proceeds from the sale and/or rental of any parcel 
of forfeited land.” 1935 Minn. Laws, ch. 386, § 8. The 
statute allocated the entire surplus to various entities 
but allowed for no distribution of net proceeds to the 
former landowner. The necessary implication is that 
the 1935 statute abrogated any common-law rule that 
gave a former landowner a right to surplus equity. 


 
Minnesota’s current surplus distribution 


provision is codified at Minn. Stat. § 282.08. Like the 
1935 statute, current law governs how every dollar of 
surplus is to be distributed. First, the net proceeds 
must cover various expenses related to improving and 
maintaining the forfeited property. Minn. Stat. 
§ 282.08(1)-(2). Second, remaining net proceeds must 
be used to discharge any special assessments charged 
against the parcel for drainage. Id. § 282.08(3). The 
county board may then allocate remaining funds for 
forest development and county parks and recreation 
areas. Id. § 282.08(4)(i)-(ii). Finally, any remaining 
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balance is to be paid in specified percentages to the 
county, the school district, and the city. Id. 
§ 282.08(4)(iii). Minnesota’s current distribution plan 
provides how the county must spend the entire 
surplus, and it does not give the former owner a right 
to the surplus. Thus, even assuming Tyler had a 
property interest in surplus equity under Minnesota 
common law as of 1884, she has no such property 
interest under Minnesota law today. 


 
Where state law recognizes no property interest 


in surplus proceeds from a tax-foreclosure sale 
conducted after adequate notice to the owner, there is 
no unconstitutional taking. In Nelson v. City of New 
York, 352 U.S. 103 (1956), the Supreme Court 
addressed the constitutionality of a tax-forfeiture 
scheme under which the City of New York foreclosed 
real property for delinquent taxes, and retained the 
entire proceeds of the sale. In that case, state law gave 
the property owners a right to redeem the property or 
to recover the surplus, but they took no timely action 
to do so. The Court held that “nothing in the Federal 
Constitution prevents” the government from retaining 
the surplus “where the record shows adequate steps 
were taken to notify the owners of the charges due and 
the foreclosure proceedings.” Id. at 110. Even though 
the plaintiffs previously owned the parcels at issue, 
the Court rejected their claim that the Takings Clause 
forbade the City to retain the entire proceeds of a sale 
made after proper notice to owners who failed to 
respond. 


 
Nelson’s reasoning on the Takings Clause 


controls this case despite a modest factual difference. 
It is true that New York foreclosure law allowed the 
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plaintiffs in Nelson to file an action to redeem the 
property or to recover the surplus, while Tyler had 
options only to redeem the property, confess 
judgment, or apply to repurchase the property. But 
that distinction is immaterial. Like the property 
owners in Nelson, Tyler received adequate notice of 
the impending forfeiture action and enjoyed multiple 
chances to avoid forfeiture of the surplus. She could 
have recovered the surplus by redeeming the property 
and selling the condominium, or by confessing 
judgment, arranging a payment plan for the taxes 
due, and then selling the property. Only after she 
declined to avail herself of these opportunities did 
“absolute title” pass to the State. Minn. Stat. § 281.18. 
Even then, Tyler had six more months to apply to 
repurchase the condominium. Id. § 282.241, subdiv. 1. 
Nelson provides that once title passes to the State 
under a process in which the owner first receives 
adequate notice and opportunity to take action to 
recover the surplus, the governmental unit does not 
offend the Takings Clause by retaining surplus equity 
from a sale. That Minnesota law required Tyler to do 
the work of arranging a sale in order to retain the 
surplus is not constitutionally significant. 


 
In addition to her takings claim, Tyler argues 


that the county’s retention of her surplus equity is an 
unconstitutional excessive fine and a violation of 
substantive due process. She also contends that the 
county’s actions constitute unjust enrichment under 
Minnesota law. The district court carefully analyzed 
Tyler’s arguments and dismissed each count for 
failure to state a claim. We agree with the district 
court’s well-reasoned order and affirm the dismissal 
of these counts on the basis of that opinion. See Tyler 
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v. Hennepin Cnty., 505 F. Supp. 3d 879, 895-99 (D. 
Minn. 2020). 


 
The judgment of the district court is affirmed. 


Tyler’s unopposed motion to file a supplemental 
letter brief is granted. 


___________________ 
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Plaintiff Geraldine Tyler owed $15,000 in unpaid 
state property taxes, penalties, costs, and interest. 
Acting pursuant to a Minnesota statute, defendants 
Hennepin County and Hennepin County Auditor‐
Treasurer Mark Chapin (collectively “the County”1) 
foreclosed on Tyler’s property, sold it for $40,000, and 
kept all of the proceeds. Tyler filed this lawsuit 
alleging, among other things, that the County violated 
her constitutional rights by retaining the value of her 
property in excess of the $15,000 tax debt that Tyler 
owed. 


 
This matter is before the Court on the County’s 


motion to dismiss. ECF No. 11. For the reasons that 
follow, the County’s motion is granted, and Tyler’s 
amended complaint is dismissed with prejudice. 


 
I. BACKGROUND 


 
Tyler purchased a condominium in Minneapolis 


in 1999. Am. Compl. ¶ 5. Tyler moved out of her condo 
in 2010 and began renting an apartment. At that time, 
Tyler stopped paying the property taxes that she owed 
on the condo. Id. 


 
In Minnesota, property taxes become a lien 


against the subject property at the time they are 
assessed. Minn. Stat. § 272.31. Property taxes that are 


 
1 In Minnesota, county auditors are tasked with the 


enforcement of state property tax laws. ECF No. 13 at 3; see also 
Minn. Stat. § 279.02. Because all counts in the amended 
complaint are pleaded against both Hennepin County and 
Chapin, and because neither defendant raises any argument or 
defense not also raised by the other, the Court refers to Hennepin 
County and Chapin collectively as “the County.” 
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not paid during the year in which they are due become 
delinquent on January 1 of the following year. See 
Minn. Stat. § 279.03 subd. 1. If the taxes become 
delinquent, the county may obtain a judgment against 
the property. 


 
On or before February 15 of each year, the county 


auditor generates a delinquent tax list identifying the 
properties on which delinquent taxes are owed, the 
delinquent taxpayers, and the amounts of taxes and 
penalties owed. Minn. Stat. § 279.05. The filing of the 
delinquent tax list commences a lawsuit against each 
property on the list. Id. Both the delinquent tax list 
and notice of the action are published twice and 
mailed to the delinquent taxpayers and to anyone else 
who has requested notice. Minn. Stat. §§ 279.09–
279.091. If no answer is filed, the district‐court 
administrator enters a judgment against the property. 
Minn. Stat. § 279.16. 


 
On the second Monday in May, each parcel with 


an unsatisfied judgment is sold to the state through a 
procedure by which the county (acting on behalf of the 
state) “bids in” (i.e., purchases the property for) the 
amount of delinquent taxes, penalties, costs, and 
interest. Minn. Stat. § 280.01. At this time, title vests 
in the state subject to the right of redemption set out 
in Minn. Stat. § 281. Minn. Stat. § 280.41. During the 
redemption period (which for most properties is three 
years), the delinquent taxpayer and any other person 
claiming an interest in the property may redeem it for 
the amount of the delinquent taxes, penalties, costs, 
and interest. Minn. Stat. §§ 281.01–281.02, 281.17. 
The county must notify the delinquent taxpayer and 
anyone else claiming an interest in the property of 
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their right to redeem—and of the date on which that 
right will expire—by posting notice at the county 
auditor’s office, publishing notice, mailing notice by 
certified mail, and personally serving notice on any 
occupant of the property. Minn. Stat. § 281.23. 


 
If a property owner cannot afford to redeem but 


wishes to avoid forfeiture, the property owner may 
make a “confession of judgment.” Minn. Stat. § 279.37. 
By so doing, the taxpayer agrees to the entry of 
judgment for all delinquent taxes, penalties, costs, 
and interest. Confessing judgment allows the 
taxpayer to consolidate her entire delinquency (which 
may span several years) into a single obligation to be 
paid in installments over five to ten years. Id. 


 
If the property owner does not exercise her right 


of redemption under § 281 or make a confession of 
judgment under § 279.37, final forfeiture occurs. 
Absolute title to the property vests in the state, and 
all taxes, penalties, costs, interest, and special 
assessments are canceled, along with all other liens 
against the property held by any party. Minn. Stat. §§ 
281.18, 282.07. 


 
Following final forfeiture, the former property 


owner may apply to repurchase the property. The 
repurchase price is the amount of the taxes, penalties, 
costs, interest, and special assessments owing at the 
time of forfeiture, along with any taxes that would 
have been collected if the property had not been 
forfeited. Minn. Stat. § 282.241. If the application to 
repurchase is granted, the county may allow the 
repurchase price to be paid in installments. Id. 
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Following final forfeiture, the county holds a 
public classification meeting to determine whether 
forfeited properties should be sold to private parties or 
retained for public use. Minn. Stat. § 282.01 subd. 1. 
If sold to a private party, the property is sold at its 
appraised value. Minn. Stat. § 282.01 subds. 3–4. If 
sold to a public entity, the property may be sold at less 
than its appraised value (or even transferred at no 
cost). Minn. Stat. § 282.01 subd. 1a. 


 
If the property is sold, the proceeds of the sale 


are, of course, not applied to the unpaid taxes, because 
the tax deficiency was cancelled at the time of final 
forfeiture. Rather, Minn. Stat. § 282.08 directs that 
the net proceeds must be distributed in the following 
order: First, any expenses incurred for municipal 
improvements and environmental cleanup that 
increased the value of the property must be paid. 
Second, any special assessments must be paid. Third, 
the county may choose to designate a portion of the 
proceeds to help fund forest development or county 
parks or recreational areas. And finally 40 percent of 
what remains must be distributed to the county, 40 
percent to the school district, and 20 percent to the 
town or city. 


 
Minnesota’s statutory tax‐foreclosure scheme 


does not provide former property owners with any 
means to claim the proceeds of the sale in excess of the 
tax debt. Minnesota is one of just a handful of states 
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that statutorily requires the surplus to be distributed 
to recipients other than the former property owner.2 


 
Pursuant to this statutorily‐prescribed process, 


the County obtained a judgment against Tyler’s condo 
in April 2012 after she received notice of the 
foreclosure action and failed to file an answer. Am. 
Compl. ¶ 5. Tyler then received notice of her right to 
redeem, but at no point during the three‐year 
redemption period did she redeem or seek a confession 
of judgment. After the County took absolute title to 
her condo in July 2015, Tyler did not apply to 
repurchase the property. The County sold the condo 
for $40,000 four months later. At the time, Tyler’s 
outstanding tax debt (including penalties, costs, and 
interest) was just $15,000. 


 
Tyler filed this action in state court, alleging that 


the County’s retention of the “surplus”—that is, the 
value of her condo in excess of her $15,000 tax debt—
is unconstitutional and that the County has been 
unjustly enriched. The County removed the case to 
this Court and now moves to dismiss for failure to 
state a claim. 


 
  


 
2 See, e.g., Ind. Code § 6‐1.1‐25‐9 (prescribing the order of 


distribution of proceeds similar to Minn. Stat. § 282.08); Or. Rev. 
Stat. § 275.275 (same); and Mont. Code Ann. § 15‐17‐322 
(directing that any surplus “must be deposited to the credit of the 
county general fund”); see also Jenna Fools, Comment, State 
Theft in Real Property Tax Foreclosure Procedures, 54 Real. Prop. 
Tr & Est. L. J. 93, 99–103 & n.38 (2019) (explaining that the 
majority of states “require the foreclosing government unit to 
return surplus funds from a property tax foreclosure sale to the 
previous property owner”). 
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II. ANALYSIS 
 


A. Subject Matter Jurisdiction 
 


The Court must initially determine whether it 
has subject‐matter jurisdiction over Tyler’s claims. 
Because those claims involve the administration of 
state and local taxes, both the Tax Injunction Act 
(“TIA”) and the related comity doctrine create 
potential barriers to this Court’s exercise of 
jurisdiction. See Diversified Ingredients, Inc. v. Testa, 
846 F.3d 994, 996 (8th Cir. 2017) (explaining that the 
TIA is jurisdictional). 


 
1. The Tax Injunction Act 


 
The TIA provides that “[t]he district courts shall 


not enjoin, suspend or restrain the assessment, levy 
or collection of any tax under State law where a plain, 
speedy and efficient remedy may be had in the courts 
of such State.” 28 U.S.C. § 1341. “The Act is a gesture 
of comity toward the states; recognizing the centrality 
of tax collection to the operation of government, the 
Act prevents taxpayers from running to federal court 
to stymie the collection of state taxes.” Wright v. 
Pappas, 256 F.3d 635, 636 (7th Cir. 2001). The TIA 
deprives federal courts of jurisdiction over claims 
seeking injunctive or declaratory relief; it is not clear 
whether the TIA also bars jurisdiction over claims 
seeking damages.3 See California v. Grace Brethren 


 
3 See Fair Assessment in Real Est. Ass’n, Inc. v. McNary, 


454 U.S. 100, 107 (1981) (“Because we decide today that the 
principle of comity bars federal courts from granting damages 
relief in [state tax] cases, we do not decide whether [the TIA], 


(continued…) 
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Church, 457 U.S. 393, 408–11 (1982). Both Tyler and 
the County argue that the TIA does not deprive this 
Court of jurisdiction over Tyler’s claims. 
 


Whether the parties are correct depends on the 
exact nature of those claims. At times, Tyler has 
seemed to argue that the County acted unlawfully 
when it took title to her condo.4 Under the TIA, 
however, this Court may not exercise jurisdiction over 
any claim seeking to enjoin or restrain the “collection” 
of any state tax. 28 U.S.C. § 1341. The Supreme Court 
has held that forfeiture is a form of tax “collection” for 
purposes of the TIA. Direct Mktg. Ass’n v. Brohl, 575 
U.S. 1, 10 (2015). Thus, to the extent that Tyler 
challenges the County’s seizure of her condo, Tyler’s 
request for injunctive and declaratory relief is barred 
by the TIA. 


 
In her supplemental briefing, however, Tyler 


clarifies that she is not pursuing any challenge to the 
forfeiture of her condo or any other conduct of 
defendants, save for their retention of the surplus 
following final forfeiture of her condo. See ECF No. 33. 
For the reasons that follow, the Court finds that the 
TIA does not deprive it of jurisdiction over that claim. 


 
standing alone, would require such a result.”); see also 
Fredrickson v. Starbucks Corp., 840 F.3d 1119, 1124 (9th Cir. 
2016) (“[T]he Supreme Court has not yet decided whether the 
Tax Injunction Act bars claims for damages. That is a question 
we need not resolve because an award of statutory damages is 
precluded here by the federal‐state comity doctrine.”); Wright, 
256 F.3d at 636 (“It is an open question whether the [TIA] covers 
damages suits . . .”). 


4 See, e.g., Am. Compl. ¶ 29 & n.2 (suggesting that even if 
Tyler had an opportunity to reclaim the surplus, Minnesota’s tax‐
forfeiture scheme would still be unconstitutional). 
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Again, the TIA deprives federal courts of 


jurisdiction over challenges to the “assessment, levy 
or collection” of a state tax. 28 U.S.C. § 1341. In Direct 
Marketing Association v. Brohl, the Supreme Court 
defined “assessment” to mean “the official recording of 
a taxpayer’s liability” or “the process by which that 
amount is calculated.” 575 U.S. at 9. “Levy” was 
defined to mean “an official governmental action 
imposing, determining the amount of, or securing 
payment on a tax.” Id. at 10. And “collection” was 
defined to mean “the act of obtaining payment of taxes 
due.” Id. The Court held that liens, distraint, and 
forfeiture are all forms of “collection” for purposes of 
the TIA.5 Id. 


 
Brohl addressed the question of whether a 


lawsuit challenging a Colorado law imposing certain 
notice and reporting requirements in connection with 
use taxes sought to “enjoin, suspend or restrain the 
assessment, levy or collection of any tax under State 
law” for purposes of the TIA. The Tenth Circuit had 
dismissed the lawsuit, finding that it sought to 
“restrain” the assessment and collection of taxes 
because “if successful, it ‘would limit, restrict, or hold 


 
5 A “lien” is a “legal right or interest that a creditor has in 


another’s property, lasting [usually] until a debt or duty that it 
secures is satisfied.” To “distrain” is “[t]o force (a person, 
[usually] a tenant), by the seizure and detention of personal 
property, to perform an obligation (such as paying overdue rent).” 
And “forfeiture” is “[t]he divestiture of property without 
compensation” or “[t]he loss of a right, privilege, or property 
because of a crime, breach of obligation, or neglect of duty” by 
“instantaneously transferr[ing] [title] to another, such as the 
government, a corporation, or a private person.” Black’s Law 
Dictionary (11th ed. 2019). 
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back the state’s chosen method of enforcing its tax 
laws and generating revenue.’” Id. at 7 (quoting 735 
F.3d 904, 913 (10th Cir. 2013)). The Supreme Court 
reversed. The Court held that the challenged 
reporting and notice requirements were not part of the 
“assessment” or “collection” of taxes, but rather 
preceded those acts. Id. at 11. The Court explained: 


 
Enforcement of the notice and reporting 
requirements may improve Colorado’s 
ability to assess and ultimately collect its 
sales and use taxes from consumers, but 
the TIA is not keyed to all activities that 
may improve a State’s ability to assess 
and collect taxes. Such a rule would be 
inconsistent not only with the text of the 
statute, but also with our rule favoring 
clear boundaries in the interpretation of 
jurisdictional statutes. The TIA is keyed 
to the acts of assessment, levy, and 
collection themselves, and enforcement 
of the notice and reporting requirements 
is none of these. 


 
Id. at 11–12 (internal citation omitted). 
 


The Court also found that the lawsuit was not 
seeking to “restrain” the assessment or collection of 
taxes, even though, if successful, the lawsuit might 
well inhibit those activities. Id. at 12–14. The Court 
interpreted the word “restrain” narrowly to mean 
“‘[t]o prohibit from action,’” “‘to put compulsion upon,’” 
or “‘to enjoin,’” id. at 13 (quoting Blackʹs Law 
Dictionary 1548 (3d ed. 1933))—terms that “capture[] 
only those orders that stop (or perhaps compel) acts of 
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‘assessment, levy and collection,’” id. (quoting 28 
U.S.C. § 1341). “Applying the correct definition,” the 
Court said, “a suit cannot be understood to ‘restrain’ 
the ‘assessment, levy or collection’ of a state tax if it 
merely inhibits those activities.” Id. at 14. 


 
In this case, Tyler is challenging the County’s 


retention of the surplus equity in her condo after the 
County had collected every penny of the delinquent 
taxes, penalties, costs, and interest that she owed. In 
the words of Brohl, “[t]he TIA is keyed to the acts of 
assessment, levy, and collection themselves,” and the 
County’s retention of the surplus equity in Tyler’s 
condo “is none of these.” Id. at 12. Moreover, although 
eliminating the ability of counties to threaten 
taxpayers with the loss of their surplus equity could 
inhibit counties’ ability to collect delinquent taxes, 
Brohl makes clear that “merely inhibit[ing]” the 
collection of state taxes is not the same thing as 
“restraining” their collection for purposes of the TIA. 
Id. at 14.6 


 
The Sixth Circuit came to a similar conclusion in 


Freed v. Thomas, 976 F.3d 729 (6th Cir. 2020). Like 
Tyler, Donald Freed lost his home after he failed to 
pay his property taxes. Freed’s property was sold for 
$42,000, all of which was retained by the State of 
Michigan, even though the amount of Freed’s tax debt 
was just $1,109.06. Id. at 732. Freed filed suit in 


 
6 See also Lussenhop v. Clinton Cnty., 466 F.3d 259, 265–


68 (2d Cir. 2006) (holding that challenge to sufficiency of notice 
of forfeiture proceedings was not barred by TIA); Wells v. Malloy, 
510 F.2d 74, 77 (2d Cir. 1975) (holding that TIA did not bar 
challenge to a Vermont law suspending a taxpayer’s license for 
failure to pay a vehicle tax). 
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federal court, seeking declaratory and injunctive 
relief, as well as damages. After the district court 
dismissed the case for lack of subject‐matter 
jurisdiction, the Sixth Circuit reversed, explaining: 


 
The TIA does not preclude the exercise of 
federal jurisdiction in this case because 
Freed is not attempting to enjoin 
Michigan’s assessment, levy, or 
collection of a state tax. First, Freed does 
not dispute his tax liability or 
delinquency. As such, he is not 
challenging the assessment or levy of 
taxes. Second, Freed does not quarrel 
with Michigan’s authority to foreclose, 
sell his property, and satisfy his tax debt 
from the proceeds of the sale. As a result, 
Freed does not challenge or seek to 
enjoin state tax collection procedures. 
Instead, Freed challenges Michigan’s 
post‐ collection failure to reimburse him 
for the excess proceeds from the sale of 
his property and the State’s refusal to 
compensate him for the excess after‐tax 
equity of his property. Thus, this is a case 
about post‐collection federal 
constitutional violations that may 
proceed in federal court, not a tax case 
barred by the TIA. 


 
Id. at 734.7 


 
7 The only directly contrary case law of which the Court is 


aware also came out of the Sixth Circuit and was displaced by 
(continued…) 
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Freed. In Wayside Church v. Van Buren County, 847 F.3d 812, 
822–23 (6th Cir. 2017), the Sixth Circuit found that the TIA 
barred federal‐ court jurisdiction over a challenge to Michigan’s 
retention of the surplus following a tax‐forfeiture sale. But in 
Freed the Sixth Circuit held that the discussion of the TIA in 
Wayside Church was dicta and therefore nonbinding. 976 F.3d at 
738–40. See also Hammoud v. Cnty. of Wayne, No. 15‐CV‐14461, 
2016 WL 4560635 (E.D. Mich. Sept. 1, 2016) (finding that various 
constitutional challenges to Michigan’s tax‐forfeiture scheme 
were barred by the TIA), aff’d 697 F. App’x 445 (6th Cir. 2017); 
Rafaeli, LLC v. Wayne Cnty., No. 14‐13958, 2015 WL 3522546, at 
*6–9 (E.D. Mich. June 4, 2015) (finding that the TIA barred 
plaintiffs’ due‐process challenge, but dismissing takings claim as 
unripe rather than on the basis of the TIA); but see Pung v. 
Kopke, No. 1:18‐cv‐1334 (W.D. Mich. Sept. 29, 2020) (finding that 
plaintiff’s constitutional claims, including takings claim 
challenging the retention of surplus, did not “implicate the TIA 
or comity doctrine,” and distinguishing Rafaeli, LLC v. Wayne 
County, but without citing Freed). 
 


Other cases dismissing challenges to tax forfeitures and 
tax‐forfeiture sales under the TIA are distinguishable. In District 
Lock & Hardware, Inc. v. District of Columbia, 808 F. Supp. 2d 
36 (D.D.C. 2011), for example, the court remanded a challenge to 
the sufficiency of the notice of forfeiture proceedings. Although 
the Court analyzed the issue under the TIA, the court ultimately 
remanded on comity grounds. District Lock is also 
distinguishable because, unlike Tyler, the plaintiff in that case 
contested the amount of its tax liability. In Wright v. Pappas, 256 
F.3d 635 (7th Cir. 2001), the Seventh Circuit found that claims 
brought by the purchaser of tax liens were barred by the TIA. 
Wright had obtained several “certificates of purchase” at Cook 
County’s annual tax‐lien sale, then sued arguing that the County 
misrepresented the value of the properties. The Seventh Circuit 
held that the action was barred by the TIA because Wright’s 
challenge was to the lien sale—which is “a mode of tax 
collection”—and, in effect, sought a refund of state taxes. Id. at 
637. Unlike Wright, Tyler is not challenging any aspect of the 
forfeiture sale, and therefore is not challenging the collection of 
taxes. 
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In reaching this conclusion, the Sixth Circuit 
relied heavily on Coleman through Bunn v. District of 
Columbia, 70 F. Supp. 3d 58 (D.D.C. 2014) (“Coleman 
I”). Benjamin Coleman lost his home, worth about 
$200,000, after he failed to pay $133.88 in property 
taxes. Id. at 62. Coleman filed suit in federal court 
alleging that the loss of the surplus equity in his home 
amounted to an unconstitutional taking. Similar to 
Tyler and Freed, Coleman “d[id] not seek to regain his 
home, d[id] not dispute that the District may use tax 
sales to satisfy delinquent property taxes, and 
agree[d] with the District that he owed $133.88 in 
property taxes, plus penalties, costs, and interest.” Id. 
at 62–63. Coleman challenged only the District’s 
failure to compensate him for the loss of the surplus 
equity. 


 
The district court held that the TIA did not bar 


Coleman’s claims because “a ruling in Mr. Coleman’s 
favor would not allow him to avoid paying any tax.” 
Id. at 68. As the court explained, the TIA does not 
eliminate jurisdiction over challenges to “independent 
incentives” that states use to encourage the payment 
of taxes. Id. The TIA only eliminates jurisdiction over 
claims seeking to enjoin, suspend, or restrain the act 
of collection itself, and “collection” is limited to the act 
of obtaining payment of taxes due. Id. at 68–69; see 
also Brohl, 575 U.S. at 10–11. 


 
The Court is persuaded by the reasoning of Freed 


and Coleman I and holds that the TIA does not deprive 
the Court of jurisdiction over Tyler’s claim that the 
County acted unlawfully when, after seizing her 
condo, the County retained the surplus equity. 
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2. Comity 
 
“More embracive than the TIA, the comity 


doctrine applicable in state taxation cases restrains 
federal courts from entertaining claims for relief that 
risk disrupting state tax administration.” Levin v. 
Com. Energy, Inc., 560 U.S. 413, 417 (2010). However, 
“[u]nlike the TIA, the comity doctrine is 
nonjurisdictional.” Brohl, 575 U.S. at 15. It “is a 
prudential doctrine,” and “‘[i]f the State voluntarily 
chooses to submit to a federal forum, principles of 
comity do not demand that the federal court force the 
case back into the State’s own system.’” Levin, 560 
U.S. at 432 (quoting Ohio Bureau of Emp. Servs. v. 
Hodory, 431 U.S. 471, 480 (1977)). 


 
Here, as the County itself acknowledges, “the 


County has removed this case from state court and 
submitted itself to this Court’s jurisdiction for 
resolution of this constitutional challenge to 
Minnesota’s property tax scheme.” ECF No. 35 at 10. 
The Court therefore finds that dismissal based on 
comity is not warranted. 


 
Having found that it may exercise jurisdiction 


over Tyler’s claims, the Court now turns to the merits. 
 


B. Standard of Review 
 
Tyler argues that the County acted unlawfully by 


retaining the surplus equity in her condo. Specifically, 
Tyler alleges that the County violated the United 
States and Minnesota Constitutions in three ways: (1) 
by effecting a taking without just compensation; (2) by 
imposing an excessive fine; and (3) by depriving her of 
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substantive due process. Tyler also alleges that the 
County has been unjustly enriched. The County has 
moved to dismiss all counts for failure to state a claim. 


 
To survive a motion to dismiss under Fed. R. Civ. 


P. 12(b)(6), a complaint must “state a claim to relief 
that is plausible on its face.” Bell Atl. Corp. v. 
Twombly, 550 U.S. 544, 570 (2007). Although the 
factual allegations in the complaint need not be 
detailed, they must be sufficient to “raise a right to 
relief above the speculative level.” Id. at 555. In 
assessing the sufficiency of the complaint, the Court 
need not consider legal conclusions that are couched 
as factual allegations. Ashcroft v. Iqbal, 556 U.S. 662, 
678–79 (2009). The Court must, however, accept as 
true all factual allegations in the complaint and draw 
all reasonable inferences in favor of the non‐moving 
party. See Aten v. Scottsdale Ins. Co., 511 F.3d 818, 
820 (8th Cir. 2008). 


 
C. Takings Claim 


 
The Takings Clause of the Fifth Amendment to 


the United States Constitution (made applicable to 
the states through the Fourteenth Amendment) 
provides that “private property [shall not] be taken for 
public use, without just compensation.” Article I, 
Section 13 of the Minnesota State Constitution 
similarly provides that “[p]rivate property shall not be 
taken, destroyed or damaged for public use without 
just compensation therefor, first paid or secured.”8 


 
8 Although the Takings Clause of the Minnesota 


Constitution is broader than the Takings Clause of the United 
(continued…) 
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Tyler alleges that the County took her property 
(specifically, the surplus equity in her condo) without 
compensating her in violation of the federal and state 
constitutions. 


 
At the outset, it may be useful to review what is 


not at issue with respect to Tyler’s takings claim: 
 
First, Tyler is not challenging the sufficiency of 


the notice or process that she received. Tyler does not 
dispute that she received notice of how much in taxes 
she owed and the deadline by which she had to pay 
those taxes, that she received notice that her condo 
was added to the delinquent tax list triggering a 
lawsuit against the property, or that she received 
notice of her right to redeem and the date on which 
the redemption period expired. See Minn. Stat. §§ 
279.091, 281.23. Tyler also does not dispute that she 
had multiple opportunities to avoid the forfeiture of 
the surplus equity. She could have paid her taxes on 
time.9 She could have paid her taxes after receiving 
notice that her condo was on the delinquent tax list. 
She could have redeemed her property by paying her 
taxes any time during the three‐year redemption 
period. She could have made a confession of judgment 
pursuant to Minn. Stat. § 279.37. And following final 
forfeiture of the condo—which occurred more than 
four years after her first missed payment—she could 


 
States Constitution, Minnesota courts rely on federal case law in 
interpreting the state provision where, as here, there is “no 
argument that any . . . property was ‘destroyed or damaged.’” 
Hall v. State, 908 N.W.2d 345, 352 n.5 (Minn. 2018). 


9 Tyler has never claimed that she could not afford to pay 
her taxes. Tyler’s tax debt never exceeded $15,000, and she had 
at least $40,000 in equity in her condo. 
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have applied to repurchase the condo for the amount 
of the delinquency. Minn. Stat. § 282.241 subd. 1. 
Tyler had opportunity after opportunity to avoid the 
forfeiture of the surplus equity. Thus Tyler—wisely—
does not bring a procedural‐due‐process challenge.10 


 
Second, Tyler is not challenging the County’s 


seizure of her condo—or, for that matter, anything 
that the County did up to and including selling her 
condo following final forfeiture. Tyler is challenging 
only the failure of the County to pay the surplus 
equity to her. As previously explained, the TIA bars 
this Court from hearing claims challenging the 
forfeiture of Tyler’s condo to the County, as forfeiture 
is a form of tax “collection” for purposes of the TIA. 
Brohl, 575 U.S. at 10. And any such challenge would 
almost certainly fail on the merits because the 
authority of local governments to seize real property 
in satisfaction of unpaid taxes is clearly established. 
See, e.g., Jones v. Flowers, 547 U.S. 220, 234 (2006) 
(“People must pay their taxes, and the government 
may hold citizens accountable for tax delinquency by 
taking their property.”). 


 
Turning, then, to Tyler’s takings claim: A litigant 


does not plead a viable takings claim under either the 
federal or state constitution unless the litigant 
plausibly pleads that the government took something 


 
10 See Rafaeli, LLC v. Oakland Cnty., No. 156849, 2020 WL 


4037642, at *11 (Mich. July 17, 2020) (explaining that “[a] claim 
of an unconstitutional taking . . . is distinct from a claim of 
property deprivation without due process of law,” and finding “no 
legal basis to conclude that defendants’ compliance with the 
[statutory] notice provisions justifies defendants’ retention of the 
surplus proceeds”). 
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that belonged to her. In this case, Tyler argues that 
the “something” that the County took was the surplus 
equity in her condo. Thus, the critical question is 
whether that surplus equity belongs to Tyler—i.e., 
whether Tyler retained a property interest in the 
surplus equity after absolute title to the condo passed 
from Tyler to the County.11 


 
“Because the Constitution protects rather than 


creates property interests, the existence of a property 
interest is determined by reference to existing rules or 
understandings that stem from an independent source 
such as state law.” Phillips v. Wash. Legal Found., 524 
U.S. 156, 164 (1998) (citation and quotation marks 
omitted). Tyler argues that she owns the surplus 
equity by virtue of the fact that she owned the condo. 
Tyler also argues that the common law of Minnesota 
gives her a right to the surplus equity. The Court will 
examine her arguments in turn. 
  


 
11 The County cites Bennis v. Michigan, 516 U.S. 442 


(1996), and Lukkason v. 1993 Chevrolet Extended Cab Pickup, 
590 N.W.2d 803 (Minn. Ct. App. 1999), for the proposition that a 
forfeiture is never a taking. But Bennis and Lukkason are of little 
help. Both cases addressed the government’s use of its police 
powers to seize the instrumentalities of criminal activity. The 
cases give little guidance about whether, after a delinquent 
taxpayer’s property is forfeited, the government may seize the 
value of the property in excess of the tax debt. See Rafaeli, 2020 
WL 4037642, at *10 (finding that “Bennis is distinguishable and 
provides us little guidance as it relates to plaintiffs’ takings 
claim,” and concluding that “the Court of Appeals improperly 
conflated the meaning of ‘forfeiture’ in an unrelated area of law 
with the meaning of ‘forfeiture’ as expressly described under” the 
relevant tax statute). 
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1. Ownership of the Condo 
 
The Supreme Court analyzed a takings claim 


very similar to Tyler’s almost 65 years ago in Nelson 
v. City of New York, 352 U.S. 103 (1956). The plaintiffs 
owned two properties in New York City, both with 
water bills that had gone unpaid for several years. Id. 
at 105. After providing notice and a seven‐week 
redemption period, the City foreclosed on the 
properties. Id. at 105–06. The first property was 
subject to outstanding charges in the amount of $65 
and was sold for $7,000. Id. at 105. The City retained 
all proceeds from the sale. The second property was 
subject to outstanding charges in the amount of 
$814.50, was assessed at $46,000, and was retained 
by the City rather than sold. Id. at 106. The plaintiffs 
offered “to pay with interest and penalties all amounts 
owing to the City,” but the City refused their offer. Id. 
The plaintiffs then filed suit, seeking to recover the 
surplus proceeds from the sale of the first property, 
and to set aside the County’s deed to the second 
property, alleging that the City’s actions violated the 
Takings Clause of the United States Constitution. 


 
In arguing that the City took their property 


without paying just compensation, the plaintiffs relied 
on United States v. Lawton, 110 U.S. 146 (1884). In 
Lawton, the property owner failed to pay federal 
property taxes in the amount of $170.50. The federal 
government seized and sold the property to satisfy the 
tax debt. The sale price was $1,100. Id. at 147. The 
former property owner sued and was awarded the sale 
proceeds less the tax debt (i.e., $929.50). In affirming 
the award, the Supreme Court relied on an earlier 
case, United States v. Taylor, 104 U.S. 216 (1881), 
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which construed the same federal tax‐forfeiture 
provision and held as a matter of statutory 
interpretation that a former property owner was 
entitled to the surplus following the sale. Citing 
Taylor, the Court in Lawton found that “[t]o withhold 
the surplus from the owner would be to violate the 
fifth amendment to the constitution, and deprive him 
of his property without due process of law or take his 
property for public use without just compensation. If 
he . . . applies for the surplus money, he must receive 
at least that.” 110 U.S. at 150. 


 
In Nelson, the plaintiffs argued that property 


owners have a “fundamental right to the surplus” 
following a tax‐foreclosure sale, citing Lawton. Reply 
Brief for Appellants, Nelson v. City of New York, 352 
U.S. 103 (1956), 1956 WL 89029, at *4. The Supreme 
Court disagreed, explaining that Lawton’s 
constitutional language had been dicta, given that the 
Court had already held that the relevant federal 
statute gave the property owner a right to the surplus. 
Nelson, 352 U.S. at 109–10. 


 
Unlike the federal statute at issue in Lawton—


which was interpreted in Taylor to give property 
owners an unconditional right to the surplus—the 
New York City Code provided the plaintiffs with only 
a conditional right to the surplus. If the plaintiffs had 
filed an answer during foreclosure proceedings and 
established that their interest in the properties 
substantially exceeded the amounts owed, then the 
plaintiffs could have sought a court order forcing a 
sale of both properties and awarding any surplus to 
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the plaintiffs.12 But because the plaintiffs failed to file 
an answer during foreclosure proceedings—indeed, 
failed to take any action at all until after the City 
obtained judgment against both properties and sold 
one of them—the plaintiffs had no right to the surplus, 
and thus could not pursue a takings claim. “What the 
City of New York has done,” the Court explained “is to 
foreclose real property for charges four years 
delinquent and, in the absence of timely action to 
redeem or recover[] any surplus, retain the property 
or the entire proceeds of its sale.” Nelson, 352 U.S. at 
110. The Court held that “nothing in the Federal 
Constitution prevents this where the record shows 
adequate steps were taken to notify the owners of the 
charges due and the foreclosure proceedings.” Id. 
Critically, then, the Supreme Court found that the 
plaintiffs did not have a property interest in the 
surplus despite the fact that they had owned the 
seized property. 


 
Minnesota’s tax‐foreclosure scheme, unlike 


either the federal statute at issue in Lawton or the 
New York City Code at issue in Nelson, does not give 
the property owner even a conditional right to the 


 
12 1952 N.Y.C. Admin. Code §§ D17–6.0(a), D17–12.0(a); In 


re Foreclosure of Tax Liens, Borough of Brooklyn, 149 N.Y.S.2d 
679, 680 (N.Y. App. Div. 1956) (“The code provides that where 
parties interested in the property default in answering, the 
judgment in the action must direct that an absolute deed be given 
to the city, but if a party serves and files a verified answer, 
setting forth the nature and amount of his interest in the 
property, the court should inquire whether the case is a proper 
one for directing a sale so that surplus moneys may be available 
to the answering party. If the property of the answering owner 
has a value substantially exceeding the amount of the tax liens, 
a proper case for a sale is made out.” (internal citations omitted)). 
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surplus. Once a property is forfeited and sold, Minn. 
Stat. § 282.08 governs the distribution of the net 
proceeds. As described above, the statute dictates 
that, first, any expenses incurred for municipal 
improvements and environmental cleanup that 
increased the value of the property be paid, and then, 
second, any special assessments be paid. Minn. Stat. 
§ 282.08. After that, the county may elect to designate 
funds for forest development or county parks or 
recreation areas, and then whatever remains must be 
divided among the county, school district, and town or 
city. Id. Thus, although Minnesota law provides 
multiple opportunities for the property owner to avoid 
forfeiture—and even to repurchase the property for 
the amount of the tax debt after final forfeiture—if the 
property owner fails to avail herself of these 
opportunities and her property is sold, she has no 
right to the surplus proceeds.13 


 
Oregon’s tax‐forfeiture scheme, like Minnesota’s, 


gives the property owner no right to the surplus. In 
Reinmiller v. Marion County, No. CV. 05‐1926‐PK, 
2006 WL 2987707 (D. Or. Oct. 16, 2006), the court 
found that this feature of Oregon’s scheme made the 
plaintiff’s takings claim even weaker than the 


 
13 Tyler repeatedly asserts in her supplemental briefing 


that Minnesota’s statutory tax‐foreclosure scheme is “silent” as 
to whether the former property owner has a right to the surplus. 
ECF No. 33 at 6, 11. The Court disagrees. Minn. Stat. § 282.08 
quite precisely dictates how every dollar of the sales proceeds 
must be used, and it does not allot a single one of those dollars to 
the former property owner. If a statute says that “only those age 
21 and older may purchase alcohol,” the statue is not “silent” 
about those under age 21. 
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(unsuccessful) takings claim of the plaintiffs in 
Nelson. The court explained: 


 
This case is stronger [for the 
government] than Nelson because here 
we have a statute that directs the 
manner of distributing excess proceeds. 
While Reinmiller argues for the 
application of United States v. Lawton, 
110 U.S. 146 (1884), which . . . was a 
statutory construction case that relied on 
an earlier Supreme Court decision to 
determine that the statute in question 
required excess proceeds to be returned 
to the taxpayer . . . the Oregon statute at 
issue here is clear, [and] these statutory 
construction cases do not inform this 
decision. 


 
Id. at *3. 
 


In sum, then, the United States Supreme Court 
has unambiguously declined to recognize a former 
property owner’s “fundamental interest in the 
surplus” by virtue of her prior ownership of the 
forfeited property. To the contrary, Nelson held that 
the former owner has a property interest in the 
surplus only if a provision of a constitution, statute, or 
municipal code creates such an interest. See also 
Ritter v. Ross, 558 N.W.2d 909, 912 (Wis. Ct. App. 
1996) (“a taxpayer has a recognizable interest in the 
excess proceeds from such a sale only if the state 
constitution or tax statutes create such an interest”). 
Like the Oregon statute at issue in Reinmiller, 
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Minnesota’s statutory scheme gives the property 
owner no right to the surplus. 


 
2. Minnesota Common Law 


 
Tyler argues that even if no Minnesota statute 


gives her a property interest in the surplus equity, the 
common law of Minnesota creates such a right. 


 
A few courts have held that the common law can 


create a property interest in the surplus created by a 
tax‐foreclosure sale. For example, in Coleman through 
Bunn v. District of Columbia, No. 13‐1456 (EGS), 2016 
WL 10721865 (D.D.C. June 11, 2016) (“Coleman II”), 
the court declined to dismiss a takings claim similar 
to Tyler’s after finding that D.C. common law 
recognized home equity as marital property subject to 
distribution in divorce proceedings. In the court’s 
view, this was sufficient to establish the plausibility 
of the plaintiff’s claim that he had a property interest 
in the surplus equity. Similarly, in Rafaeli, LLC v. 
Oakland County, No. 156849, 2020 WL 4037642, at 
*1–20 (Mich. July 17, 2020), the Michigan Supreme 
Court recognized a property right in surplus equity 
based on state common law. 


 
Tyler argues that, like D.C., Minnesota 


recognizes a common‐law property interest in home 
equity, citing cases involving marital dissolution and 
bankruptcy. ECF No. 19 at 10. More to the point, Tyler 
argues that, like Michigan, Minnesota specifically 
recognizes a common‐law property interest in surplus 
equity in the tax‐foreclosure context. In support of her 
claim, Tyler relies on a 136‐year‐old decision of the 
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Minnesota Supreme Court, Farnham v. Jones, 19 
N.W. 83 (Minn. 1884). 


 
Farnam involved an 1881 Minnesota statute 


(Minn. Laws 1881, c. 135) that “provid[ed] for a sort of 
general clearing‐up tax sale” by requiring the sale of 
certain tax‐delinquent properties. Taxes in Hennepin 
Cnty. v. Baldwin, 65 N.W. 80, 82 (Minn. 1895). 
Specifically, the 1881 Act required the state to sell 
properties that were tax delinquent as of 1879 or 
earlier. Farnham, 19 N.W. at 84. The Minnesota 
Supreme Court construed the 1881 Act—which did 
not explicitly address the disposition of any surplus 
created by the mandated sales—to require that “any 
surplus realized from the sale must revert to the 
owner.” Id. at 85. The court found the statutory silence 
about the disposition of the surplus to be 
“immaterial,” as “the right to the surplus exists 
independently of such statutory provision[.]” Id. But 
in reaching its conclusion that any surplus had to be 
paid to the former owner of the property, the court 
relied in large part on the statute—specifically, on the 
fact that the 1881 Act directed that each of the parcels 
encompassed by the statute be sold separately. That 
provision made it possible to identify whether the sale 
of a particular parcel created a surplus—which, in 
turn, made it possible to distribute that surplus to the 
former owner of the parcel. In the court’s view, this 
separate‐sale provision implied that the legislature 
intended to recognize and protect former property 
owners’ rights and interests in the surplus. See id. at 
84–85. 


 
Understandably, Tyler seizes on Farnham’s 


statement that “the right to the surplus exists 
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independently of such statutory provision” to argue 
that Minnesota recognizes a general common‐law 
right to the surplus. The Court finds, however, that 
Farnham cannot bear the weight that Tyler attempts 
to place on it. Like the United States Supreme Court’s 
decision in Taylor, the Minnesota Supreme Court’s 
decision in Farnham turned on the interpretation of 
the words of a particular statute “without 
constitutional overtones.” Nelson, 352 U.S. at 110. 
Farnham concluded—based on the structure and 
purpose of the 1881 Act—that the legislature intended 
that any surplus generated by the sale of a parcel be 
paid to the former owner of that parcel. Farnham, 19 
N.W. at 84–85. Farnham certainly did not suggest 
that the Minnesota Constitution or any other statute 
recognizes a former property owner’s interest in the 
surplus, and its allusion to the common law was 
fleeting, ambiguous, and unsupported by citation to 
any authority. 


 
Even if Farnham intended to recognize the 


former property owner’s right to the surplus as a 
matter of common law rather than as a matter of 
statutory interpretation, Farnham would not render 
Minnesota’s current tax‐forfeiture scheme 
unconstitutional. Common‐law rights may, of course, 
be abrogated by statute. See Burt v. Rackner, Inc., 902 
N.W.2d 448, 453 (Minn. 2017) (“The Legislature 
abrogates the common law by either express wording 
or necessary implication.” (citation and quotation 
marks omitted)). Thus, even assuming that a 
common‐law right to the surplus existed in Minnesota 
during the late 19th and early 20th centuries, the 
Minnesota Legislature unambiguously abrogated that 
common‐law right in 1935 when it enacted 1953 Minn. 
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Laws ch. 386 §§ 5–9, later codified at Minn. Stat. § 
282.08. As described above, Minn. Stat. § 282.08 
provides a comprehensive and detailed scheme for the 
distribution of the surplus and does not give the 
former owner a right to any of those proceeds. 


 
In short, nothing in the constitutions of the 


United States or Minnesota, nothing in any federal or 
state statute, and nothing in federal or state common 
law gives the former owner of a piece of property that 
has been lawfully forfeited to the state and then sold 
to pay delinquent taxes a right to any surplus.14 


 
14 Tyler argues that a former property owner’s right to the 


surplus is a “vested” property right, evidently drawing on the 
reasoning of the Rafaeli majority. ECF No. 33 at 18. In Rafaeli, 
the Michigan Supreme Court explained that under Michigan 
law, a “vested” right is one that “is to remain free from unlawful 
governmental interference.” 2020 WL 4037642, at *19. “To 
constitute a vested right, the interest must be something more 
than such a mere expectation as may be based upon an 
anticipated continuance of the present general laws; it must have 
become a title, legal or equitable, to the present or future 
enjoyment of property[.]” Id. (citation and quotation marks 
omitted). The Michigan Supreme Court recognized a former 
property owner’s right to the surplus as a “vested” right, and 
further held that “the ratifiers would have commonly understood 
this common‐law property right to be protected under Michigan’s 
Takings Clause at the time of the ratification of the Michigan 
Constitution in 1963.” Id. 


 
Tyler has not pointed to any authority suggesting that 


Minnesota recognizes a distinction between “vested” and 
“ordinary” property rights. Even if she had, Tyler has not 
identified a continuous, historical recognition of a former 
property owner’s right to the surplus in Minnesota comparable 
to the common‐law tradition in Michigan described in Rafaeli. 
Minnesota has been distributing surplus proceeds pursuant to 


(continued…) 
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Without such a right, Tyler does not have a viable 
takings claim, and thus her takings claims are 
dismissed.15 


 
D. Excessive Fines Claim 


 
Tyler next argues that the County’s retention of 


the surplus constitutes an excessive fine. The Eighth 
Amendment to the United States Constitution and 
Article I, Section 5 of the Minnesota Constitution both 
provide: “Excessive bail shall not be required, nor 
excessive fines imposed, nor cruel and unusual 
punishments inflicted.”16 The United States Supreme 


 
Minn. Stat. § 282.08 for 85 years, and yet Tyler has not pointed 
to a single case in which any litigant has even argued—much less 
any court has actually suggested—that the statute 
unconstitutionally deprives a delinquent taxpayer of her 
property. Tyler’s reliance on mortgage foreclosure cases decided 
early in this State’s history, see ECF No. 33 at 18, does not 
persuade the Court that a former property owner’s right to the 
surplus following tax foreclosure is a property right protected by 
the federal or state constitution. 


 
15 Because Tyler has not suffered a taking under either the 


United States or the Minnesota Constitution, Tyler’s claim 
seeking a writ of mandamus compelling the County to initiate 
inverse‐condemnation proceedings is also dismissed. As Tyler 
acknowledges, an order compelling inverse‐condemnation 
proceedings is a state‐law remedy for an unconstitutional taking. 
ECF No. 19 at 38–39; see also N. States Power Co. v. Minn. Metro. 
Council, 684 N.W.2d 485 (Minn. 2004) (affirming denial of writ 
of mandamus compelling commencement of inverse 
condemnation proceedings where plaintiff failed to state a 
takings claim). 
 


16 See, e.g., Wilson v. Comm’r of Revenue, 656 N.W.2d 547, 
552 (Minn. 2003) (applying federal case law to interpret 


(continued…) 
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Court has held that both criminal and civil penalties 
are subject to the Excessive Fines Clause. Austin v. 
United States, 509 U.S. 602, 607–09 (1993) 
(explaining that nothing in the text or history of the 
Eighth Amendment limits its application to only 
criminal proceedings).17 This Court is mindful, 
however, that neither the Supreme Court nor the 
Eighth Circuit has ever found a tax‐related penalty or 
forfeiture to constitute an excessive fine. But see 
Wilson v. Comm’r of Revenue, 656 N.W.2d 547 (Minn. 
2003) (finding that tax penalty personally assessed 
against corporate officer for failing to withhold a 
percentage of employee’s wages was an excessive fine 
under both the United States and Minnesota 
Constitutions). 


 
To determine whether Minnesota’s tax‐forfeiture 


scheme imposes an excessive fine under the Eighth 
Amendment, the Court must determine whether the 
forfeiture of the entire value of the property (including 
the surplus) is a “fine” within the meaning of the 
Excessive Fines Clause and, if so, whether that fine is 


 
Minnesota’s Excessive Fines Clause). The Minnesota 
Constitution prohibits “cruel or unusual punishments,” but the 
clauses are otherwise identical. 


 
17 See also United States v. Lippert, 148 F.3d 974, 977 (8th 


Cir. 1998) (“[T]he Excessive Fines Clause also applies to civil 
penalties and forfeitures that are punitive in nature.” (emphasis 
in original)); Qwest Corp. v. Minn. Pub. Utils. Comm’n, 427 F.3d 
1061 (8th Cir. 2005) (finding that $25.95 million penalty assessed 
for violations of the 1996 Telecommunications Act was 
constitutional not because the penalty lacked any connection to 
a criminal offense and was therefore not a “fine” within the 
meaning of the Eighth Amendment, but because it was not 
excessive). 
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“excessive.” The first question—whether a forfeiture 
is a “fine”—is analyzed by examining the statutory 
scheme imposing the penalty, while the second 
question—whether the fine is “excessive”—is a 
proportionality determination made in light of the 
facts of a given case.18 In support of motion to dismiss, 
the County argues only that Minnesota’s tax‐ 
forfeiture scheme does not impose a “fine” within the 
meaning of the Excessive Fines Clause. 


 
The Supreme Court has held that whether a 


penalty or forfeiture is a “fine” turns on whether it is 
a form of punishment. In Austin v. United States, the 
Court explained that, on the one hand, a penalty or 
forfeiture that is purely remedial is not a fine, but, on 
the other hand, a penalty or forfeiture that “can only 
be explained as serving in part to punish” is a fine. 509 
U.S. at 610. A forfeiture is “remedial” if, for example, 
it removes dangerous or illegal items from society or 
compensates the government for a loss. Id. at 621; see 
also United States v. Bajakajian, 524 U.S. 321, 329 
(1998). 


 
The County argues that Minnesota’s tax‐


forfeiture scheme is remedial because its primary 
purpose is to compensate the government for lost 
revenues due to the non‐payment of taxes. The County 


 
18 See United States v. Bajakajian, 524 U.S. 321, 328–40 


(1998) (analyzing whether a forfeiture is punitive by examining 
text and structure of the statutory scheme authorizing the 
forfeiture, and analyzing whether the forfeiture is excessive in 
light of the amount forfeited); Austin, 509 U.S. at 619–22 
(analyzing whether forfeiture of body shop and mobile home was 
punitive based on structure and legislative history of the 
relevant statutory provision). 
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further argues that the scheme is clearly not intended 
to be punitive because it actually confers a windfall on 
the delinquent taxpayer when the value of the 
property that is forfeited is less than the amount of 
taxes owed; when that occurs, the entire tax debt is 
canceled upon final forfeiture, along with any other 
liens on the property. Minn. Stat. § 282.07. Finally, 
the County points out that the statutory scheme 
provides multiple opportunities for the property 
owner to avoid forfeiture, which provides further 
evidence that the purpose of the scheme is to collect 
taxes, rather than to punish delinquent taxpayers. 
The Court agrees on all points. 


 
Tyler argues that Minnesota’s tax‐forfeiture 


scheme cannot be explained as solely remedial 
because in many cases—including this one—the 
government receives far more than what the taxpayer 
owes when it takes and sells the taxpayer’s property. 
In United States v. Bajakajian, however, the Supreme 
Court rejected the notion that a penalty or forfeiture 
must be deemed punitive if the government receives 
more than what is necessary to make it whole. 524 
U.S. at 331 (listing civil‐forfeiture examples, including 
customs‐related forfeitures, that are remedial rather 
than punitive even though the amount forfeited may 
far exceed what is necessary to compensate the 
government for its loss); see also id. at 344–45 
(Kennedy, J., dissenting) (“[T]he majority holds 
customs fines are remedial and not at all punitive, 
even if they amount to many times the duties due on 
the goods. In the majority’s universe, a fine is not a 
punishment even if it is much larger than the money 
owed.” (internal citations omitted)); see also United 
States v. Lippert, 148 F.3d 974, 977–78 (8th Cir. 1998) 
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(noting that Bajakajian appears to have narrowed 
“Austin’s expansive test for identifying punishment”). 
The fact that the operation of Minnesota’s tax‐
forfeiture system may result in a windfall to the 
government therefore does not compel the conclusion 
that the system is punitive. 


 
Further, Minnesota’s tax‐forfeiture scheme bears 


little resemblance to the forfeiture schemes that were 
found to be punitive in Austin and Bajakajian. 


 
In Austin, the Court found that a federal statute 


(21 U.S.C. §§ 881(a)(4) and (a)(7)) that provides for the 
forfeiture of vehicles and real property used or 
intended for use in drug‐trafficking crimes is punitive. 
The Court described several reasons for its conclusion, 
including: (1) the statute expressly provides an 
innocent‐owner defense, making forfeiture dependent 
on the culpability of the owner and evidencing a 
congressional intent to punish only those involved in 
the crime of drug trafficking; (2) the statute ties 
forfeiture directly to the commission of a criminal 
offense; and (3) the legislative history shows that 
Congress enacted the forfeiture provision in order to 
provide a “powerful deterrent” against committing 
drug crimes. 509 U.S. at 619–20. 


 
One year later in Bajakajian, the Supreme Court 


found that forfeitures pursuant to 18 U.S.C. 
§ 982(a)(1) are punitive for similar reasons. Section 
982(a)(1) provides for forfeiture of “any property . . . 
involved in” various offenses, including the offense of 
transporting more than $10,000 in currency into or 
out of the United States without reporting it. In 
finding the statute to be punitive, the Court noted 







Appendix 44a 
 
 
that: (1) the statute directs that forfeiture be included 
as part of the sentence imposed on a person convicted 
of willful violation of the statutory reporting 
requirement; and (2) the forfeiture order is imposed at 
the conclusion of criminal proceedings and only after 
the defendant has been convicted of a felony. 524 U.S. 
at 328. 


 
In both Austin and Bajakajian, the Supreme 


Court relied heavily on the fact that the challenged 
forfeitures were closely connected to criminal 
proceedings. In this case, however, Minnesota’s tax‐
forfeiture scheme does not condition the loss of 
surplus equity on a criminal conviction—or, for that 
matter, even on criminal behavior. Further, Tyler has 
pointed to nothing in the text or legislative history of 
Minn. Stat. § 282 suggesting that the Minnesota 
Legislature chose not to return surplus equity to 
delinquent taxpayers in order to punish them. 


 
In short, Minnesota’s tax‐forfeiture scheme bears 


none of the hallmarks of punishment. It is a debt‐
collection system whose primary purpose is plainly 
remedial: assisting the government in collecting past‐
due property taxes and compensating the government 
for the losses caused by the non‐payment of property 
taxes. The Court therefore finds that the statute does 
not impose a “fine” within the meaning of the 
Excessive Fines Clause of either the United States or 
Minnesota Constitution. Tyler’s excessive‐fines claims 
are dismissed. 
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E. Substantive Due Process Claim 
 
In her amended complaint, Tyler alleges that 


“Defendants’ actions are arbitrary and capricious and 
fail to comport with substantive due process under the 
United States Constitution as it [sic] and the relevant 
Minnesota statutes providing for seizure of the 
surplus are not necessary or even rationally related to 
the objective sought to be achieved—collection of 
delinquent taxes—and are not a reasonable means to 
a permissible objective.” Am. Compl. ¶ 119 (emphasis 
in original). Tyler brings the same challenge under the 
Minnesota Constitution.19 Id. ¶ 124. It is not clear 
from this language whether Tyler’s substantive‐due‐
process claims challenge the County’s actions in 
executing Minnesota’s statutory tax‐forfeiture scheme 
or whether Tyler means to challenge the 
constitutionality of the statutory scheme itself. It does 
not matter, though, because either way Tyler’s 
substantive‐due‐process claims fail. 


 
To successfully pursue a substantive‐due‐process 


claim, a plaintiff must demonstrate both that a 
government official deprived her of “a fundamental 
right” and that the government official’s conduct 
“shocks the conscience.” Folkerts v. City of Waverly, 
707 F.3d 975, 980 (8th Cir. 2013). Tyler cannot 
demonstrate either. 


 
First, Tyler has not demonstrated that the 


County deprived her of a fundamental right. 


 
19 See Lukkason, 590 N.W.2d at 806 (“Essentially the same 


analysis and standards apply [to substantive‐due‐process claims] 
under the [United States and] Minnesota Constitution[s].”). 







Appendix 46a 
 
 
Substantive‐due‐process protections apply only to a 
very limited subset of rights, including the right to 
marry, to have children, to direct the education and 
upbringing of one’s children, to marital privacy, to 
bodily integrity, to contraception and abortion, and 
perhaps to refuse unwanted lifesaving medical 
treatment. Washington v. Glucksberg, 521 U.S. 702, 
720 (1997). Substantive due process does not protect a 
property owner from being deprived of her property 
without compensation;20 that is the job of the Takings 


 
20 Tyler cites two cases—Lucas v. Forty‐Fourth General 


Assembly of the State of Colorado, 377 U.S. 713 (1964), and 
McCoy v. Union Elevated Railroad Co., 247 U.S. 354, 365 
(1918)—in support of her claim that the right to own property is 
a fundamental right subject to substantive‐due‐process 
protections. Neither case supports her argument. 
 


Lucas involved an equal‐protection challenge (not a 
substantive‐due‐process challenge) to a legislative‐
apportionment plan. In explaining that the “right to cast an 
equally weighted vote cannot be denied even by a vote of a 
majority of a State’s electorate, if the apportionment scheme 
adopted by the voters fails to measure up to the requirements of 
the Equal Protection Clause,” 377 U.S. at 736, the United States 
Supreme Court quoted West Virginia State Board of Education v. 
Barnette, 319 U.S. 624, 638 (1943). In Barnette, the Court said: 
“One’s right to life, liberty, and property, to free speech, a free press, 
freedom of worship and assembly, and other fundamental rights 
may not be submitted to vote; they depend on the outcome of no 
elections.” Tyler evidently means to rely on the Supreme Court’s use 
of the terms “property” and “fundamental rights” in the same 
sentence. But neither Lucas nor Barnette holds that the right to own 
property (or, say, the right to a free press or to assemble, which are 
also mentioned) is a fundamental right subject to substantive‐due‐
process protections. That issue was not before either court. 


 
McCoy involved a challenge by a hotel owner to the 


construction of a railroad near his hotel. McCoy alleged that the 
(continued…) 
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Clause. See Lee v. City of Chicago, 330 F.3d 456, 467 
(7th Cir. 2003) (“[S]ubstantive due process is not a 
blanket protection against unjustifiable interferences 
with property.” (citation and quotation marks 
omitted)). 


 
Second, Tyler has not established that the 


conduct of any government official “shocks the 
conscience.” In taking and selling Tyler’s condo and 
retaining the surplus, the County acted in strict 
compliance with a Minnesota statute that has been 
used on countless occasions over the past 85 years. 
Tyler was given multiple opportunities over a four‐


 
railroad decreased the market value of his hotel because the trains 
were noisy, blocked the light, and made the hotel less accessible 
from the street. McCoy, 247 U.S. at 355. The state court declined to 
award damages, finding that the detriment to the hotel was offset 
by the “continuous increase in the value” of the hotel due to the 
“increased travel” created by the railroad. Id. at 357. The question 
before the United States Supreme Court was whether the state 
court’s application of this offset deprived McCoy “of property 
without due process of law in violation of the Fourteenth 
Amendment.” Id. at 363. The Court said that “[t]he fundamental 
right guaranteed by the Fourteenth Amendment is that the owner 
shall not be deprived of the market value of his property under a 
rule of law which makes it impossible for him to obtain just 
compensation,” and then went on to find that McCoy did not suffer 
a constitutional injury due to the state’s finding that the enhanced 
market value of the hotel offset the harm caused by the railroad. 
Id. at 365–66. Like Lucas, McCoy had nothing to do with 
substantive due process. 


 
The Supreme Court has often—in its substantive‐due‐


process decisions—explicitly identified the fundamental rights that 
are protected by that doctrine. The Court has not identified 
property ownership as one of those fundamental rights. See 
Glucksberg, 521 U.S. at 719‐20. 
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year period to prevent the loss of the surplus by simply 
paying her property taxes—something that law 
requires and that most citizens do as a matter of 
routine. Under these circumstances, the Court cannot 
find that the County’s actions were either egregious or 
outrageous. See Folkerts, 707 F.3d at 980. 


 
Because Minnesota’s tax‐forfeiture scheme does 


not infringe a fundamental right, it is not subject to 
strict scrutiny, but only to rational‐basis review. See 
Birchansky v. Clabaugh, 955 F.3d 751, 757 (8th Cir. 
2020). The Court must uphold the law if it is 
“rationally related to a legitimate state interest.” Id. 
So long as there are “‘plausible reasons for [the 
legislature’s] action,’” the statute will survive 
rational‐basis review. Id. (quoting F.C.C. v. Beach 
Commc’ns., Inc., 508 U.S. 307, 313 (1993)). 


 
Minnesota’s tax‐forfeiture scheme easily clears 


that bar. The County asserts that the government has 
a legitimate interest in collecting taxes and in 
encouraging the speedy return of tax‐forfeited 
properties to productive use. The County further 
asserts that Minnesota’s tax‐forfeiture scheme 
(including the taxpayer’s loss of the surplus) is 
rationally related to that interest because “the 
ultimate possibility of loss of property serves as a 
deterrent to those taxpayers considering tax 
delinquency.” ECF No. 13 at 30. The Court agrees. 
Tyler’s substantive‐due‐process claims are dismissed. 


 
F. Unjust Enrichment 


 
Finally, Tyler argues that the County was 


unjustly enriched when it seized and sold her condo 
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and retained the surplus equity. “To establish a claim 
for unjust enrichment under Minnesota law, a 
plaintiff must demonstrate ‘that another party 
knowingly received something of value to which he 
was not entitled, and that the circumstances are such 
that it would be unjust for that person to retain the 
benefit.’” Khoday v. Symantec Corp., 858 F. Supp. 2d 
1004, 1019 (D. Minn. 2012) (quoting Schumacher v. 
Schumacher, 627 N.W.2d 725, 729 (Minn. Ct. App. 
2001)). 


 
Here, every action that the County took was 


specifically authorized by Minnesota law. The County 
did not receive anything “to which [it] was not 
entitled.” Tyler’s claim for unjust enrichment is 
therefore dismissed. 


 
ORDER 


 
Based on the foregoing, and on all of the files, 


records, and proceedings herein, IT IS HEREBY 
ORDERED THAT defendants’ motion to dismiss [ECF 
No. 11] is GRANTED and this action is DISMISSED 
WITH PREJUDICE. 


 
LET JUDGMENT BE ENTERED 


ACCORDINGLY. 
 


Dated: December 4, 2020  
s/Patrick J. Schiltz   
Patrick J. Schiltz 
United States District 
Judge 
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ORDER 
 


 The petition for rehearing en banc is denied. 
The petition for rehearing by the panel is also denied. 
 
     March 24, 2022 
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STATUTORY PROVISIONS 
 


Excerpts of the relevant statutes in effect  
at the time of the foreclosure. 


 
Minn. Stat. § 279.01 DUE DATES; PENALTIES. 
 
Subdivision 1. Due dates; penalties. 
   


(a) When the taxes against any tract or lot 
exceed $100, one-half of the amount of tax due must 
be paid prior to May 16, and the remaining one-half 
must be paid prior to the following October 16. If 
either tax amount is unpaid as of its due date, a 
penalty is imposed at a rate of two percent on 
homestead property and four percent on 
nonhomestead property. If complete payment has not 
been made by the first day of the month following 
either due date, an additional penalty of two percent 
on homestead property and four percent on 
nonhomestead property is imposed. Thereafter, for 
both homestead and nonhomestead property, on the 
first day of each subsequent month through 
December, an additional penalty of one percent for 
each month accrues and is charged on all such unpaid 
taxes provided that the penalty must not exceed eight 
percent in the case of homestead property, or 12 
percent in the case of nonhomestead property. 
 


(b) If the property tax statement was not 
postmarked prior to April 25, the first half payment 
due date in paragraph (a) shall be 21 days from the 
postmark date of the property tax statement, and all 
penalties referenced in paragraph (a) shall be 
determined with regard to the later due date. 
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(c) In the case of a tract or lot with taxes of $100 
or less, the due date and penalties as specified in 
paragraph (a) or (b) for the first half payment shall 
apply to the entire amount of the tax due. 
 


(d) For commercial use real property used for 
seasonal residential recreational purposes and 
classified as class 1c or 4c, and on other commercial 
use real property classified as class 3a, provided that 
over 60 percent of the gross income earned by the 
enterprise on the class 3a property is earned during 
the months of May, June, July, and August, the first 
half payment is due prior to June 1. For a class 3a 
property to qualify for the later due date, the owner of 
the property must attach an affidavit to the payment 
attesting to compliance with the income requirements 
of this paragraph. 
 


(e) This section applies to payment of personal 
property taxes assessed against improvements to 
leased property, except as provided by section 277.01, 
subdivision 3. 
 


(f) A county may provide by resolution that in 
the case of a property owner that has multiple tracts 
or parcels with aggregate taxes exceeding $100, 
payments may be made in installments as provided in 
this subdivision. 
 


(g) The county treasurer may accept payments 
of more or less than the exact amount of a tax 
installment due. Payments must be applied first to the 
oldest installment that is due but which has not been 
fully paid. If the accepted payment is less than the 
amount due, payments must be applied first to the 
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penalty accrued for the year or the installment being 
paid. Acceptance of partial payment of tax does not 
constitute a waiver of the minimum payment required 
as a condition for filing an appeal under section 278.03 
or any other law, nor does it affect the order of 
payment of delinquent taxes under section 280.39. 
 
Minn. Stat. § 279.03 INTEREST ON 
DELINQUENT PROPERTY TAXES. 
 
Subdivision 1. Interest calculation.  
   


Section 549.09 applies with respect to 
judgments arising out of petitions for review filed 
pursuant to chapter 278. 


 
Interest shall commence on the first day of 


January following the year in which the taxes become 
due, but the county treasurer need not calculate 
interest on unpaid taxes and penalties on the tax list 
returned to the county auditor pursuant to section 
279.01. 


 
If interest is payable for a portion of a year, the 


interest is calculated only for the months that the 
taxes or penalties remain unpaid, and for this purpose 
a portion of a month is deemed to be a whole month. 
 
Subd. 1a. Rate. 
   


(a) Except as provided in paragraph (b), 
interest on delinquent property taxes, penalties, and 
costs unpaid on or after January 1 is payable at the 
per annum rate determined in section 270C.40, 
subdivision 5. If the rate so determined is less than 
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ten percent, the rate of interest is ten percent. The 
maximum per annum rate is 14 percent if the rate 
specified under section 270C.40, subdivision 5, 
exceeds 14 percent. The rate is subject to change on 
January 1 of each year. 
 


(b) If a person is the owner of one or more 
parcels of property on which taxes are delinquent, and 
the delinquent taxes are more than 25 percent of the 
prior year's school district levy, interest on the 
delinquent property taxes, penalties, and costs unpaid 
is payable at twice the rate determined under 
paragraph (a) for the year. 
 
Subd. 2. Composite judgment. 
   


(a) Except as provided in paragraph (b), 
amounts included in composite judgments authorized 
by section 279.37, subdivision 1, are subject to interest 
at the rate calculated under subdivision 1a. During 
each calendar year, interest shall accrue on the 
unpaid balance of the composite judgment from the 
time it is confessed until it is paid. The interest rate 
established at the time the judgment is confessed is 
fixed for the duration of that judgment. 
 


(b) A confession of judgment covering any part 
of a parcel classified as 1a or 1b, and used as the 
homestead of the owner, is subject to interest at the 
rate provided in section 279.37, subdivision 2, 
paragraph (b). This paragraph does not apply to a 
relative homestead under section 273.124, subdivision 
1, paragraph (c). 
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Minn. Stat. § 280.01 STATE BID IN AT SALE.  
 


On the second Monday in May, in each year, the 
county auditor shall sell all parcels of land against 
which judgment has been entered and remains 
unsatisfied for the taxes of the preceding year or 
years. The auditor shall bid in for the state for all such 
parcels of land the amount of all delinquent taxes, 
penalties, costs, and interest to date. No notice of sale 
shall be required to be published, posted, or served 
prior to sale.  
 
Minn. Stat. § 280.29 PROCEEDS OF SALE, HOW 
DISTRIBUTED.  
 


The proceeds of any parcel of land so sold, to the 
amount of taxes, penalties, interest, and costs charged 
thereon, shall be distributed as provided by law for the 
distribution of the like sums upon sales for delinquent 
taxes. The portion thereof due to the state shall be 
paid to the commissioner of management and budget, 
and the excess, if any, above the taxes, penalties, 
interest, and costs charged upon the land, shall be 
included in such draft and be paid in like manner for 
the benefit of the state. If any parcel be sold for less 
than the amount charged thereon, the state taxes 
shall first be paid and the remainder, if any, 
distributed pro rata to the several funds for which the 
taxes were levied.  
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Minn. Stat. § 280.41 OWNERSHIP BY STATE.  
 


Title to all parcels of land bid in for the state 
shall vest in the state subject only to the rights of 
redemption set forth in chapter 281.  
 
Minn. Stat. § 282.08 APPORTIONMENT OF 
PROCEEDS TO TAXING DISTRICTS. 
 


The net proceeds from the sale or rental of any 
parcel of forfeited land, or from the sale of products 
from the forfeited land, must be apportioned by the 
county auditor to the taxing districts interested in the 
land, as follows: 
 


(1) the portion required to pay any amounts 
included in the appraised value under section 282.01, 
subdivision 3, as representing increased value due to 
any public improvement made after forfeiture of the 
parcel to the state, but not exceeding the amount 
certified by the appropriate governmental authority 
must be apportioned to the governmental subdivision 
entitled to it; 
 


(2) the portion required to pay any amount 
included in the appraised value under section 
282.019, subdivision 5, representing increased value 
due to response actions taken after forfeiture of the 
parcel to the state, but not exceeding the amount of 
expenses certified by the Pollution Control Agency or 
the commissioner of agriculture, must be apportioned 
to the agency or the commissioner of agriculture and 
deposited in the fund from which the expenses were 
paid; 
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(3) the portion of the remainder required to 
discharge any special assessment chargeable against 
the parcel for drainage or other purpose whether due 
or deferred at the time of forfeiture, must be 
apportioned to the governmental subdivision entitled 
to it; and 
 


(4) any balance must be apportioned as follows: 
 
(i) The county board may annually by 


resolution set aside no more than 30 percent of the 
receipts remaining to be used for forest development 
on tax-forfeited land and dedicated memorial forests, 
to be expended under the supervision of the county 
board. It must be expended only on projects improving 
the health and management of the forest resource. 
 


(ii) The county board may annually by 
resolution set aside no more than 20 percent of the 
receipts remaining to be used for the acquisition and 
maintenance of county parks or recreational areas as 
defined in sections 398.31 to 398.36, to be expended 
under the supervision of the county board. 


 
(iii) Any balance remaining must be 


apportioned as follows: county, 40 percent; town or 
city, 20 percent; and school district, 40 percent, 
provided, however, that in unorganized territory that 
portion which would have accrued to the township 
must be administered by the county board of 
commissioners. 


 
 
 


 







Appendix 59a 
 
 
Minn. Stat. § 280.43 SALE DEFINED. 
 


No actual public “sale” shall take place under 
this chapter. A “sale” shall be conclusively deemed to 
have been made and transfer made to the state of 
Minnesota hereunder. 
 


. 
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Interest of Amici Curiae1 
This brief is submitted on behalf of the National 


Tax Lien Association (NTLA), the Arizona County 
Treasurers Association (ACTA), and the Tax 
Collectors & Treasurers Association of New Jersey 
(NJTCTA), which recommend that this Court affirm 
the United States Court of Appeals for the Eighth 
Circuit.  


1. The NTLA is the primary national 
organization advancing the legislative, regulatory, 
business, public relations, and educational interests 
of the tax lien and tax deed industry.  The NTLA 
seeks to uphold high standards of ethical conduct 
and to operate in accordance with all applicable 
federal and state laws related to tax lien auctions 
and tax deed sales.  The NTLA was incorporated in 
1997 as a nonprofit business league to represent all 
industry participants—public and private.  The 
NTLA’s constituency includes tax lien bidders, tax 
collectors, lenders, and portfolio servicers, all of 
whom recognize the importance of properly collecting 
tax revenue.  The NTLA monitors state legislation, 


 
1 No counsel for a party authored this brief in whole or in part.  
No counsel or party made a monetary contribution intended to 
fund the preparation or submission of this brief.  No person 
other than amici curiae, their members, or their counsel made a 
monetary contribution to its preparation or submission.  
Respondents are not members of the associations joining this 
brief as amici. 
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engages in lobbying activity, and participates as 
amicus curiae in courts throughout the nation.  
Many state legislators, regulators, and tax collection 
officials nationwide consult the NTLA about laws 
and policies governing real property tax sales. 


2. ACTA is a statewide association of Arizona’s 
county tax collectors united to serve the public and 
safeguard funds generated from tax sales within the 
State.  Its members represent all 15 Arizona 
counties.  ACTA’s purpose is to share in the exchange 
of ideas, experiences, and opinions among the 
various county treasurers; more efficiently serve 
Arizona’s citizens and its counties through sharing 
best practices; and promote legislation supporting 
the position and duties of county treasurers.  
Through its membership and education efforts, 
ACTA enhances local governments’ ability to collect 
delinquent property taxes through efficient notice 
and sale efforts, thus providing tax revenue required 
for Arizona’s counties, fire districts, and school 
districts to meet their financial obligations. 


3. NJTCTA consists of over 1,000 members from 
New Jersey’s 565 municipalities.  Many of the State’s 
tax collectors, deputy collectors, treasurers, deputy 
treasurers, municipal finance officers, and utility 
collectors are members of the NJTCTA.  Its members 
ensure all New Jersey property owners receive their 
tax bills promptly, notify taxpayers in the event of 
their failure to pay taxes due, and—as a remedy of 
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last resort—conduct public sales of the various 
municipal liens to collect delinquent taxes.  Under 
the aegis of Rutgers University, the NJTCTA 
conducts seminars and tests for those who desire to 
take the state examination to become tax collectors 
as required by state statute.  NJTCTA also provides 
yearly seminars to help its members obtain the 
necessary continuing education credits to maintain 
the proper certification.  NJTCTA is honored to 
ensure all tax collectors across the State can properly 
perform their duties according to law.    


Amici and their members will be affected by the 
outcome of this case because dramatic changes to 
how delinquent property taxes are collected across 
the country could jeopardize the fiscal health of local 
taxing authorities, resulting in safety and economic 
consequences for these communities.  For these 
reasons, Amici have legitimate interests in this case. 
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Summary of the Argument 
Having isolated one small portion of a 


comprehensive statutory method for in rem 
delinquent tax collection in Minnesota, Petitioner 
asks this Court to declare Minnesota’s statutory 
scheme unconstitutional under the Takings and 
Excessive Fines Clauses of the United States 
Constitution.  Such a declaration will reverberate 
through the country, making a large number of the 
states’ tax collection statutes unconstitutional.  
Rather than argue to states and local municipalities 
to reach this result, Petitioner urges the Court to 
create a constitutionally protected property right 
under federal law for a delinquent taxpayer that does 
not exist under state law.  But our Constitution 
generally does not create property rights; it protects 
those already recognized under state law.  Stop the 
Beach Renourishment, Inc. v. Fla. Dep’t of Env’t 
Prot., 560 U.S. 702, 732 (2010).   


How states have chosen to define and divest a 
property interest in the realm of tax collection 
enforcement varies.  There is no universal collection 
mechanism, though some common provisions exist, 
including (a) the tax sale is a remedy of last resort 
employed by the tax collector after sending various 
notices and only after delinquent taxpayers have the 
chance to exempt themselves from taxation, defer 
their property taxes, enter into payment plans, or 
sell their properties to avoid losing any interest they 
may have; and (b) the vast majority of states permit 
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amounts paid at the tax sale in excess of the 
delinquent taxes, penalties, and interest owed to 
transfer to the state or local government after some 
amount of inaction on the delinquent taxpayer’s part.  


The methods states, counties, and municipalities 
use to collect delinquent taxes are not haphazard—
they are a part of a comprehensive statutory scheme 
consciously chosen and implemented.  The statutory 
procedure used by the different local governments 
are constantly being tweaked to address perceived 
issues in the process raised by taxpayers to their 
legislators.  The adopted statutory schemes 
represent policy decisions adopted by the states’ 
legislatures, arising out of a careful balance of 
competing interests.  Delinquent tax collection 
methods particularly represent a host of 
compromises and trade-offs embraced to fashion an 
efficient enforcement mechanism with appropriate 
protections in place.  Federalism concerns warrant 
deference to those policy choices.  Other options short 
of adopting an overbroad rule limiting delinquent tax 
enforcement nationwide exist at the state and local 
level. 


As a result, Amici request that the Court affirm 
the courts below or, at the very least, reject the 
overbreadth with which Petitioner reads the 
constitutional provisions at issue. 
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Argument 


I. States have various methods for collecting 
delinquent taxes and distributing surplus 
proceeds, so a universal approach will 
impact more rights than it protects. 


Tax revenue is essential to a local government’s 
survival, see Bull v. United States, 295 U.S. 247, 259 
(1935), but the methods by which states, counties, 
and municipalities collect taxes vary considerably.  
The means by which states accept bids for delinquent 
properties differ from state-to-state, as do the ways 
the states distribute surplus proceeds.  Regardless of 
the methods used, states are constantly in search of 
a more perfect system of enforcement to promote the 
general welfare of their citizens while also protecting 
each property owners’ rights.  Examining some of the 
different approaches the states take promotes the 
conclusion that the one-size-fits-all solution 
Petitioner urges creates various problems. 


A. Local property tax collection schemes do 
not all follow a singular approach.   


Although the methods by which tax collection 
may differ, many refer to the event of divesting 
ownership (i.e., auction, sale, or forfeiture of a 
property to collect delinquent taxes) as a remedy of 
“last resort.”  Resp. Br. at i; U.S. Br. at 15; Br. Amici 
Utah, et al. at 4–5 (discussing taxpayers’ 
opportunities to redeem in Utah and Wisconsin).   
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Before examining that remedy of last resort, 
understanding how the states get to that point in the 
collection process—after various opportunities to 
redeem—is important.  The collection mechanisms 
vary dramatically.  One commentator suggested that 
at the turn of the century there were “over 150 
different systems in the United States for collecting 
the property tax.”  Frank S. Alexander, Tax Liens, 
Tax Sales, and Due Process, 75 Ind. L.J. 747, 748 
(2000).  In 2023, that estimate may be low. 


Without intending to oversimplify the processes, 
the States generally employ three broad methods: 
the overbid method, the interest-rate method, and 
the percentage-ownership method.   


1. Overbid:  In an overbid state, properties are 
auctioned with the first bid being roughly equal to 
the delinquent taxes, penalties, and interest.   See, 
e.g., S.C. Code Ann. §§ 12-51-55 and -60.  Additional 
bids over that amount due are then received using 
competitive bidding, meaning the “fair market value 
of the property is at least in theory the ceiling for 
amounts that might be bid.”  In re Smith, 811 F.3d 
228, 237 (7th Cir. 2016); In re Grandote Country 
Club Co., 252 F.3d 1146, 1152 (10th Cir. 2001) 
(explaining competitive tax sale bidding in Colorado).  
A redemption period then follows during which the 
delinquent taxpayer has a definitive amount of time 
to redeem by paying the amount of the winning bid, 
plus a statutory interest rate.  See, e.g., S.C. Code 







8 


Ann. § 12-51-90.  The overall interest paid on top of 
the bid is limited by a statutory cap in most 
instances.  See, e.g., id. § 12-51-90(B).  If the 
delinquent taxpayer does not redeem, then the 
winning bidder receives title to the delinquent-tax 
property.  See, e.g., id. § 12-51-130.    


2. Interest Rate:  Under this method, prospective 
lien purchasers offer to pay the outstanding taxes at 
the sale and then bid down the interest rate of return 
on the delinquent amounts they pay.  BCS Servs., 
Inc. v. Heartwood 88, LLC, 637 F.3d 750, 752–53 (7th 
Cir. 2011) (describing interest-rate method).  Among 
other states, Arizona, Illinois, and South Dakota use 
this method.  Ariz. Rev. Stat. §§ 42-18001 through -
18267; 35 Ill. Comp. Stat. §§ 200/19-5 through 22-95; 
S.D. Codified Laws §§ 10-23-1 through -33.  The 
interest rate decreases from a statutory ceiling to a 
floor set by the market as the minimum interest 
amount a bidder would accept when a taxpayer or 
interested party—such as a mortgage holder or 
judgment lienholder—redeems.  See Ariz. Rev. Stat. 
§ 42-18114; 35 Ill. Comp. Stat. § 200/21-215; S.D. 
Codified Laws § 10-23-8.  In many states, zero 
percent interest is the floor.     


3. Percentage Ownership:  In both the overbid 
and interest-rate methods, the bidder receives an 
interest in the entire property.  In the percentage-
ownership method by contrast—a method referred to 
as a “statutory relic,” Adair Asset Mgmt., L.L.C. v. 
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Terry’s Legacy, LLC, 875 N.W.2d 421, 424 (Neb. 
2016)—bidders compete for the lowest percentage 
ownership in the underlying property.  This tax sale 
method is rare, but is still used in Iowa and Rhode 
Island.  See Iowa Code Ann. § 446.16; R.I. Gen. L. 
§ 44-9-8.  Winning bidders must pay the delinquent 
taxes at the sale and then bring a partition action to 
request a public sale of the property in order to 
secure their pro rata interest from the sales 
proceeds.2  Although Louisiana revamped its tax sale 
procedure in 2008, see Cent. Properties v. Fairway 
Gardenhomes, LLC, 225 So. 3d 441, 448 (La. 2017) 
(noting 2008 revision of former statutes, La. Rev. 
Stat. §§ 47:2221 through 2230), these revisions 
retained the percentage ownership method because it 
is enshrined in its State Constitution, La. Const. art. 
XII, § 25.     


Sometimes the states employ a mix of several 
methods.  For example, the winning bidder in New 
Jersey is the party who will pay the outstanding 
taxes subject to redemption at the lowest interest 
rate.  N.J. Stat. Ann. § 54:5-32.  This part of the 


 
2 Other states previously used this procedure but have adopted 
new methods.  Adair Asset Mgmt., 293 Neb. at 35, 875 N.W.2d 
at 424 (referencing repeal of percentage-ownership method in 
Neb. Rev. Stat. § 77-1807).  Some still have this method on the 
books, but as an alternative procedure not currently used.  See, 
e.g., Mass. Ann. Laws ch. 60, §43; Ly v. Lafortune, 832 A.2d 757, 
759 (Me. 2003) (referencing alternative percentage-ownership 
procedure available to cities); N.H. Rev. Stat. Ann. § 80:24. 
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process is akin to the interest-rate method.  Yet 
bidders who will accept redemption rate “less than 
1%, or at no interest,” may offer to pay “a premium 
over and above the amount of taxes, assessments or 
other charges . . . due the municipality.”  Id. § 54:5-
32.  The tax lien is then “struck off and sold to the 
bidder who offers to pay the amount of such taxes, 
assessments or charges, plus the highest amount of 
premium.”  Princeton Off. Park, LP v. Plymouth Park 
Tax Services, LLC, 93 A.3d 332, 338 (N.J. 2014) 
(quoting N.J. Stat. Ann. § 54:5-32) (alterations 
omitted).  Thus, New Jersey employs aspects of both 
the interest-rate and overbid methods.  


Minnesota also employs a mix of these general 
categories of collection methods.  Although the 
property is automatically sold to the State roughly 
two years after the taxes are assessed, Resp. Br. at 
5–6, it is not until the title forfeits that the County 
can accept bids or offers to purchase the property 
from third parties, see Minn. Stat. § 282.01 subds. 3–
4.  The amount the County may accept is determined 
by appraisals of the property and other relevant 
factors.  Id.  The homeowner may still repurchase the 
property during this time by paying the amount of 
the outstanding tax debt.  Id. § 282.241 subd. 1.  
Thus, Minnesota applies a type of modified overbid 
method in which delinquent taxpayers retain an 
opportunity to avoid losing their property.   
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The degree of court involvement in the tax-
collection process differs from state-to-state as well.  
North Carolina collects taxes in a civil action that is 
exclusively judicial.  See N.C. Gen. Stat. § 105-374.3  
Hawaii allows judicial foreclosures, Haw. Rev. Stat. 
§ 231-62, but also permits its taxes to be collected 
without any court involvement, id. §§ 231-63 through 
-70.  Others have no court involvement, but rely on 
an executive-branch office or the tax collector to 
provide notice and auction the property.  See 
Valenzuela v. Snyder, 326 P.3d 1120, 1123 (N.M. 
2014) (discussing Department of Taxation and 
Revenue’s process under N.M. Stat. Ann. § 7-38-
65(A)); Ga. Code Ann. § 48-4-1(a)(3).4   


As is true with the bidding methods, some states 
mix styles; the collection process is administrative at 
first, but the process ends with a judicial proceeding 
akin to a quiet title or foreclosure action.  See Ariz. 


 
3 Other judicial tax lien foreclosure states include Kansas and 
Tennessee.  Kan. Stat. Ann. §§ 79-2801 through -2812; Tenn. 
Code 67-5-2501 through 2516.   
4 Georgia is similar to Hawaii in that it also offers a judicial 
alternative.  This alternate process, however, is only available 
to governmental units, which foreclose in the superior court.  
See Ga. Code Ann. § 48-4-76(a).  Sales under this method are 
subject to a 60-day redemption period, and the right to redeem 
automatically expires.  Id. § 48-4-81(c)(3).  This judicial method 
differs from Georgia’s standard one-year redemption period and 
the requirement that lienholders bar the right to redeem by 
giving notice under the standard process.  Id. § 48-4-45. 
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Rev. Stat. §§ 42-18201, 18204.  Others involve both 
the judicial and executive branches in collection.  
See, e.g., Ala. Code § 40-10-11 (requiring probate 
order before auction and redemption processed by 
county tax collector or revenue commissioner); Minn. 
Stat. § 279.05 (beginning with court order). 


Whether a particular state’s statutes contemplate 
judicial involvement in the collection process, courts 
often become involved in tax sales when an error has 
occurred, the taxing authority incorrectly sold a 
property, or the tax collector employed an improper 
method in doing so.  See Plemons v. Gale, 396 F.3d 
569, 576–77 (4th Cir. 2005) (voiding tax sale for 
purchaser’s failure to provide notice consistent with 
due process); Luessenhop v. Clinton Cnty., New York, 
466 F.3d 259, 270 (2d Cir. 2006) (remanding for want 
of due process providing notice to property owners); 
Thoden v. Hallford, 310 So. 3d 1156, 1162 (Miss. 
2021) (voiding tax sale for chancery clerk’s failure to 
comply with notice provisions); Nordell v. Mantua 
Twp., 132 A.2d 39, 42 (N.J. Super. Ct. Ch. Div. 1957) 
(vacating final judgment of tax foreclosure where the 
underlying tax assessment was void).   


A remedy to address void sales has been codified 
in some states.  See 35 Ill. Comp. Stat. § 200/21-310 
(sale in error remedies); 72 Pa. Stat. Ann. § 5860.607 
(providing court discretion to invalidate tax sale); 
Miss. Code Ann. § 27-45-27 (providing statutory lien 
for voided sales).  In fact, some states even allow 







13 


interested parties affected by an improper tax sale to 
proceed against the tax collector’s official bond or 
against the local taxing authority.  Ala. Code § 40-10-
75 (“the officer . . . whose omission or error the defect 
or insufficiency . . . shall have arisen, together with 
the sureties on the official bond, shall be liable to the 
purchaser whose title shall be thus defeated . . .”); 
Cal. Rev. & Tax. Code § 3729(a) (requiring refund 
where tax sale declared void).   


Courts need not always be involved, however, as 
some states empower the taxing authority to set 
aside invalid sales directly.  N.Y. Real Prop. Tax Law 
§ 1138 (permitting tax collector to withdraw any 
parcels from foreclosure proceedings); R.I. Gen. L. 
§ 44-9-43 (permitting municipality and tax sale 
purchaser to agree to void irregular sale); S.C. Code 
Ann. § 12-51-150 (permitting tax collector to void 
sales when warranted).  


As shown above, the local governments collect 
taxes differently.  Each have their own nuances born 
out of state law, as well as local custom and practice.  
It is impossible to neatly categorize each statutory 
scheme, much less force them into a one-size-fits-all 
process that can be addressed on a national scale.   


B. Despite the various collection systems, 
each still provides resources to avoid or 
redeem from tax sales. 


Petitioner concedes that opportunities to redeem 
and avoid losing tax-delinquent property exist under 
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Minnesota law.  Pet. Br. at 38.  In fact, “[a]ll 
individuals who owe a tax have several opportunities 
to pay it, and thus avoid forfeiture . . .” U.S. Br. at 28.  
This is almost universally true across the states 
because taxing authorities want to collect taxes, not 
become real estate moguls.  In part, this is why 
Arizona taxpayers have just short of five years to pay 
the tax lien in full before the foreclosure process can 
begin, and even then, the delinquent taxpayer can 
redeem until the last step in the process.  See 
Friedemann v. Kirk, 5 P.3d 950, 952 (Ariz. Ct. App. 
2000) (holding that final judgment forecloses 
redemption rights).  The same can be said for 
Minnesota taxpayers as well—they can repurchase 
at any time before the county resells the property.  
See Minn. Stat. § 282.241 subd. 1. 


New Jersey is not much shorter.  Private 
lienholders must wait two years to foreclose, though 
a lien held by a municipality may be foreclosed 
within six months.  In either case, a lengthy court 
process—with required notice at each stage—must 
occur before taxpayers lose their title to delinquent-
tax property.  See N.J. Stat. Ann. § 54:5-86(a); id. 
§ 54:5-87; N.J. Ct. R. 4:64-1(f); N.J. Ct. R. 4:64-6.  


Together with the various opportunities to 
redeem, states and local governments also offer 
exemptions, discounts, payment plans, and other 
resources to avoid tax sales and forfeitures 
altogether.  Ample opportunity to avoid the remedy 
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of last resort altogether mitigates the need to even 
address the proper distribution of any surplus.  See 
Texaco, Inc. v. Short, 454 U.S. 516, 530 (1982).   


The most common form of exemption is the ad 
valorem homestead exemption, which usually 
exempts real property from taxes for homeowners 
over a certain age or that are partially disabled.  
Ariz. Admin. Code § R15-4-116 (providing complete 
exemption for total and permanent disability); S.D. 
Codified Laws § 10-23-1 (providing that homestead is 
exempt from tax sale).  Other states use the 
homestead exemption for just a portion of the fair 
market value of property.5  Although most of these 
homestead exemptions act as a full or partial 
deduction from the assessed value, some states 
provide a tax credit or refund to assist taxpayers.  
Iowa Code Ann. § 425.1; Kan. Stat. Ann. §§ 79-4501 
through -4531.  At times, these exemptions are even 
included in the states’ constitutions.6  To assist those 


 
5 Ala. Code §§ 40-9-19 through -21; Alaska Stat. Ann. 
§ 29.45.030(e); Cal. Rev. & Tax. Code § 20505; Colo. Rev. Stat. 
Ann. §§ 39-3-201 through -210; Conn. Gen. Stat. Ann. § 12-
170aa; Fla. Stat. § 196.031; Ga. Code Ann. §§ 48-5-44 through -
47; Idaho Code Ann. §§ 63-701 through -704; 35 Ill. Comp. Stat. 
§ 200/15-175; Ind. Code § 6-1.1-12-37(b); Me. Rev. Stat. Ann. 
title 36 § 683; S.C. Code Ann. § 12-37-220(A)(9).   
6 Colo. Const. art. X, § 3.5; La. Const. art VII § 20; S.C. Const. 
art. X, § 3(i); Va. Const. art. X, § 6(b); but see Kan. Const. art. 
XIV, § 9 (providing for homestead, but exempting provision 
from sale to recover delinquent taxes). 
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indirectly paying property taxes through rent, some 
states also offer homestead discounts to tenants 
meeting similar requirements.  See, e.g., Md. Code 
Ann., Tax-Prop. § 9-102(b).   


Several programs exist across the country to aid 
vulnerable taxpayers exempt, defer, or manage their 
property tax liabilities.  Disabled veterans often get 
additional property-tax exemptions on their 
homestead, see, e.g., Idaho Code Ann. § 63-705A, or a 
tax credit amounting to a total refund, see Iowa Code 
Ann. § 425.15(1).  In Maine, senior citizens of limited 
means may indefinitely postpone paying their 
property taxes if their municipality has adopted a 
senior citizen deferral program authorized by state 
law.  Me. Rev. Stat. Ann. title 36, § 6271(2)(C).  
Arizona also has a deferral program, allowing 
individuals over 70 to defer property taxes on their 
primary residence valued under $150,000.  Ariz. Rev. 
Stat. §§ 42-17301 through -17313.  Minnesota has 
had a similar deferral program since 1997, with the 
legislative declaration that it is “in the public 
interest of this state to stabilize tax burdens on 
homestead property owned by qualifying low-income 
senior citizens through a deferral of certain property 
taxes.”  See Minn. Stat. §§ 290B.01 through .11.   


Other exemptions abound, especially for those 
who face “circumstances of extreme poverty, ill-
health, cognitive disability, and other factors,” Pet. 
Br. at 38, impacting their ability to pay delinquent 
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taxes.  The Arizona Constitution exempts the 
property of widows and widowers up to certain 
amounts, providing a partial exemption.  Ariz. Const. 
art. IX, § E(4).  Some States have enacted statutes 
providing similar exemptions.  N.H. Rev. Stat. Ann.  
§ 198:57 (providing up to full exemption for 
individuals based on income).  States also provide 
exemption to the surviving spouses of first 
responders killed in the line of duty.   R.I. Gen. L. 
§ 44-5-13.40.  Other states also provide discretion to 
local officials to discount or abate property taxes for 
qualifying taxpayers,7 or to waive delinquent 
penalties and interest by resolution of the city 
council, see Mont. Code Ann. § 15-16-102(6).  Other 
taxpayers—including those who rebuild their homes 
after being impacted by a “catastrophic event”—
receive an exemption in Illinois to avoid the 
increased tax burden at a vulnerable time.  35 Ill. 
Comp. Stat. § 200/15-180.  Florida residents can 


 
7 Iowa Code Ann. § 427.10 (permitting abatement “for the best 
interests of the public and the petitioner”); Me. Rev. Stat. Ann. 
title 36, § 841(2) (allowing municipal and state assessors to 
“make such abatements as they believe reasonable on the real 
and personal taxes on the primary residence of any person who, 
by reason of hardship or poverty, is in their judgment unable to 
contribute to the public charges.”); Mich. Comp. Laws § 211.7u 
(allowing local government to exempt primary residence from 
taxation altogether); N.H. Rev. Stat. Ann. § 76:16(I)(a) 
(permitting local authority to abate taxes for “good cause 
shown”); Porter v. Town of Sandwich, 891 A.2d 521, 523 (2006) 
(reaffirming that inability to pay may satisfy good cause).   
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receive a similar tax refund and even an abatement 
following a natural disaster, such as a hurricane.  
See Fla. Stat. §§ 197.319, 197.3195. 


Many states also allow local governments to 
collect partial payments, see Ariz. Rev. Stat. § 42-
18056(A), or even offer payment plans for taxpayers 
struggling to cure delinquencies, see N.J. Stat. Ann. 
§§ 54:5-65 through -74.  Minnesota is no different—
ten-year payment plans are available for taxpayers 
avoid forfeiture.  See Minn. Stat. § 279.37 subd. 2.  
The installment or payment plans in most states are 
entered into before the delinquency,8 although states 
will sometimes stay tax-collection proceedings when 
taxpayers and the local taxing authority enter into a 
payment plan while collection efforts are pending.9   


These installment or repayment plans also differ 
depending on statutory factors, reflecting a careful 
balance struck by the state legislatures.  Ohio law 
requires tax collectors to give delinquent taxpayers 
owning a residence, agricultural property, or a 
mobile home at least one chance to enter into a 


 
8 Cal. Rev. & Tax. Code §§ 20581–20622; Fla. Stat. § 197.222; 
Kan. Stat. Ann. § 79-2401a(b). 
9 Ind. Code § 6-1.1-25-4(k) (permitting county treasurer to 
extend redemption period after entering into payment plan); 
Iowa Code Ann. § 445.16 (permitting post-sale compromise of 
taxes); N.J. Stat. Ann. §§ 54:5-65 and -67 (permitting 
municipalities to adopt resolutions suspending foreclosures 
upon redemption in installments); 72 Pa. Stat. Ann. § 5860.603. 
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delinquent-sales contract, but gives tax collectors 
discretion to do so for owners of other types of 
properties.   Ohio Rev. Code Ann. § 323.31(A)(1).  
West Virginia also distinguishes between residential 
property and commercial properties when 
authorizing county auditors to permit redemption in 
installments “for reasons of financial hardship[.]”  
See W. Va. Code § 11A-3-56.  And in South Carolina, 
installment plans are permitted by statute, but not if 
the property taxes are paid “through an escrow 
account,” such as through a mortgage servicer.  S.C. 
Code Ann. § 12-45-75(a).  In cases when a payment 
plan may not be authorized, some states allow local 
governments to waive interest.  R.I. Gen. L. § 44-5-
8.1 (permitting municipalities to enact ordinances 
waiving interest on delinquent tax payments).  


Municipalities help taxpayers avoid tax sales or 
forfeitures as well.  In 2022, the City of Baltimore 
established a Tax Sale Exemption Program that sets 
aside $2 million in the annual budget to remove 
certain types of properties from the tax sale upon 
application.  See Baltimore Cty. Ord. 20.427 (Nov. 2, 
2020), available at https://bit.ly/3yCD28W.10 


 
10 Public-private partnerships also exist.  Thirty years ago, the 
NTLA established a foundation to support homeowners with 
hardships that hinder their ability to avoid a tax sale or 
forfeiture.  Troubled homeowners needing assistance can apply 
for funds to protect their primary residence.  See Nat’l Tax Lien 
Assoc. Found., available at www.ntlafoundation.org.  



https://bit.ly/3yCD28W

http://ntlafoundation.org/
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Programs have been enacted on the federal level 
as well.  For example, Congress recently created the 
Homeowner Assistance Fund (HAF), a $9.9 billion 
fund overseen by the U.S. Treasury Department and 
administered by the local governments.  See 
American Rescue Plan Act of 2021, Pub. L. 117-2, 
§ 3206 (March 11, 2021), codified at 15 U.S.C. 
§ 9058d.  Avoiding property-tax delinquency qualifies 
for assistance under the program.  See U.S. Treasury 
Dep’t., Homeowner Assistance Fund Guidance at 3–4 
(amended March 7, 2023) (defining “qualified 
expenses” to include “payment assistance for 
delinquent property taxes to prevent homeowner tax 
foreclosures”), available at https://bit.ly/42vkWDr.  
Almost all of the States that have implemented HAF 
programs include assistance for delinquent property 
taxes.  See, e.g., Ill. Admin. Code title 47, § 302.202.  
In fact, of the 55 governmental entities that 
submitted HAF plans to the Treasury Department, 
only five did not offer delinquent property tax 
assistance in their plans.  See U.S. Treasury Dep’t, 
HAF Plans, available at http://bit.ly/408MYTP.11     


The qualification criteria for each of these 
programs and resources depend on an enabling 
statute or regulation, which represents calculated 
policy decisions made by the relevant legislative 
body.  Although these protections and resources may 


 
11 These governmental entities included Alabama, Arkansas, 
Louisiana, Missouri, and the Northern Mariana Islands. 



https://bit.ly/42vkWDr

http://bit.ly/408MYTP
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differ by jurisdiction, it remains up to the taxpayer to 
show some willingness to participate before 
benefiting from these alternatives to tax sale or 
forfeiture.  By doing so, however, taxpayers avoid 
divestiture altogether, which also avoids even the 
creation of a surplus from a tax sale.  


C. States treat surplus proceeds in many 
ways, but almost all require paying the 
proceeds to the government at some 
point.  


Just as the collection methods and resources to 
avoid divestiture vary, how taxing authorities treat 
proceeds paid by bidders in excess of outstanding 
taxes, fees, and costs differ from state-to-state.  
Regardless of these differences, almost every state 
bars all claims to such proceeds generated by the tax 
sale, or pays those proceeds to a general government 
account, after a set time.  At least one state 
measures this time in mere days, see Mo. Rev. Stat. 
§ 140.230(2) (paying funds to county’s permanent 
school fund after as little as 90 days, but three years 
in some cases), while one state prohibits claims just 
months after the sale, see Alaska Stat. Ann. 
§ 29.45.480(b) (barring claim for excess filed after six 
months of date of sale).12  At least three states give 


 
12 Florida has a six-month claims period, but this limit does not 
apply to property owners’ claims.  Fla. Stat. § 197.582(5). 
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delinquent taxpayers one year to claim any funds.13  
Roughly six states give delinquent taxpayers two 
years to claim any proceeds that exceed the taxes, 
fees, and costs owed,14 and at least three states give 
delinquent taxpayers three years to do so.15  Yet 
others provide longer timeframes to make a claim.16   


By contrast, Hawaii and Maine allow local 
governments to determine the appropriate 
distribution or timeframe.  See, e.g., Haw. Cnty. Code 
§ 19-45 (two years); Kauaʻi Cnty. Code § 5A-5.9 (one 
year); Me. Rev. Stat. Ann. title 36, § 949 (permitting 


 
13 Nev. Rev. Stat. § 361.610(4); Okla. Stat. Ann. title 68, 
§ 3131(C); S.D. Codified Laws § 10-22-27.  Montana may also be 
included in this group of states.  It amended its tax collection 
statutes in 2021 to remove the five-year period before surplus 
funds were treated as abandoned to now apply a one-year 
abandonment presumption.  See Act 17, 2021 Mont. Acts 52, 
§§ 9–10 (amending Mont. Code Ann. § 70-9-803(1)(k)).  
14 Ark. Code § 26-37-205(c); Miss. Code Ann. § 27-41-77; Tex. 
Tax Code Ann. § 34.04(a); Va. Code Ann. § 58.1-3967; W. Va. 
Code § 11A-3-65; Wyo. Stat. Ann. § 39-13-108(d)(iv)(C). 
15 Ind. Code § 6-1.1-24-6.4(d); Ohio Rev. Code Ann. § 5721.20; 
Wash. Rev. Code § 84.64.080(10).  Maryland may also be 
included in this group of states.  See Md. Code Ann. Tax-Prop. 
§ 14-819(b).  That said, this statute also permits payment 
within seven years if the collector was unable to locate the 
person.  Id. § 14-819(d). 
16 Ala. Code § 40-10-28 (ten years); Ga. Code Ann. § 48-4-5 (five 
years); N.J. Stat. Ann. § 54:5-33 (five years); R.I. Gen. L. § 44-9-
37 (five years); S.C. Code Ann. § 12-51-130 (five years); Wis. 
Stat. § 75.36(2m) (five years). 
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municipalities, “by ordinance, [to] disburse to the 
former owner the excess of any funds received from 
the disposition of that property.”); Town of Winthrop 
Ord. (May 2, 2016) (setting one-year for payment to 
general fund), available at https://bit.ly/3mNDM8B. 


The number of states that have no statute 
directly barring claims or paying impacted funds to 
the state, county, or municipality are in the 
minority.17  Those states that have statutes directing 
such funds be retained indefinitely are even fewer in 
number.  Utah Code Ann. § 59-2-1309 (“[A]ny 
excess . . . shall be deposited with the state treasurer 
subject to the order of the owner of the property sold, 
or the owner’s heirs or assigns.”); cf. N.D. Cent. Code 
Ann. § 57-28-20 (distributing funds to unclaimed 
property administrator to invest after 90 days). 


Although not mentioned in their amicus brief, 
surplus funds in Arkansas, Texas, and West Virginia 
are not preserved indefinitely and are ultimately 
remitted to the state or local governments.  Compare 
Br. Amici Utah, et al. at 3–7 (discussing tax sale 
procedures, but not short period before surplus 


 
17 New Hampshire may fall into this category after its Supreme 
Court’s refusal to classify the State’s three-year redemption 
period as a statute of limitations for return of funds generated 
by the local municipalities’ sale of tax-forfeited property.  
Polonsky v. Town of Bedford, 190 A.3d 400, 407 (N.H. 2018) 
(declining to consider argument that N.H. Rev. Stat. Ann. 
§ 80:89 served as statute of limitations).   



https://bit.ly/3mNDM8B
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proceeds escheat), with Ark. Code § 26-37-205(c) 
(escheating in as little as two years); Tex. Tax Code 
Ann. § 34.03(b) (escheating in two years); W. Va. 
Code § 11A-3-65 (same).  The timeframe for 
escheating in these states is generally less than the 
roughly five years in which delinquent taxpayers in 
Minnesota may sell their property to receive 
payment of any interest they may have exceeding the 
county tax lien.  See Resp. Br. at 5–7 (citing Minn. 
Stat. §§ 273.01 through 280.08).   


No matter how long before any proceeds 
exceeding the amount of taxes, penalties, and costs 
would be distributed under state law, Petitioner’s 
reading of United States v. Taylor, 104 U.S. 216 
(1881) would invalidate each of these laws 
altogether.  Petitioner interprets Taylor as requiring 
local governments to hold surplus funds from a tax 
sale in trust “indefinitely.”  Pet. Br. at 13.  
Petitioner’s interpretation of Taylor would invalidate 
all but Utah’s statute because the remaining states 
cited above bar claims or otherwise allow the funds 
to be paid to governmental entities after various 
periods of inaction by delinquent taxpayers.     


The more appropriate reading of Taylor is to limit 
its application to that of statutory construction just 
as the Court did in Nelson v. City of New York, 352 
U.S. 103, 110 (1956).  Doing so prevents a rewriting 
of state laws that fail to hold proceeds in trust 
“indefinitely,” and avoids the need for the Court to 
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engage in the public policy analysis a legislative body 
usually employs in setting the time a delinquent 
taxpayer must have to claim any such proceeds. 


II. States have made conscious policy choices 
in enacting their enforcement statutes to 
balance competing interests. 


The Court’s decision here could undermine 
federalism principles associated with allowing states 
to balance the need for tax revenue against 
protecting property rights recognized under state 
law—a balancing act the states are constantly 
conducting as they refine and modernize their 
statutory schemes.  The Court should defer to these 
policy considerations in the absence of clear local law 
creating a property right in surplus proceeds.  
Otherwise, the Court risks adopting a rule that 
sends shockwaves through any number of collection 
schemes at the state and local levels.  


A. States regularly tweak their taxing 
statutes and have adopted different 
collection methods as a matter of policy. 


As the laboratories of democracy, states often 
amend their tax collection statutes for many reasons.  
See Arizona State Legislature v. Arizona Indep. 
Redistricting Comm’n, 576 U.S. 787, 817 (2015).  
Just like other statutory schemes interpreted by this 
Court, states take policy stands through their taxing 
and enforcement statutes.  See Lawrence v. State Tax 
Comm’n of Mississippi, 286 U.S. 276, 283–84 (1932) 
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(discussing potential policy considerations attendant 
to State’s classifications under its tax code).  


Some states have recently passed complete 
overhauls of their collection schemes.  Just last year, 
West Virginia transformed its process to modernize 
it.  2022 W. Va. Acts 2361; see also Jacque Bland, 
Summary of Bills, 2nd session, 85th Legis. 71 (Office 
of the W. Va. S. Pres., 2022).  Other states have 
recently adopted alternative methods to increase 
local governments’ flexibility in collecting delinquent 
taxes.  Modeled after the interest-rate method in 
Arizona, the Alabama Legislature adopted the tax 
lien sale as an alternative to its traditional tax deed 
auction.  See Ala. Act 2018-577 (House Bill 354).  The 
statutory change gave local governments the option 
to choose between the two methods each year.  Id. 
§ 1; see also Ala. Code § 40-10-180(b) (permitting 
selection of tax collection method each year, if 
desired).18  These recent changes in West Virginia 
and Alabama are just two examples of states using 
their own legislative process to update, amend, or 
modify their tax collection system to address local 
concerns with the statutory scheme.   


States have even passed statutory changes since 
the Court granted certiorari in this case.  In 
Arkansas, Governor Sanders signed House Bill 1191 


 
18 Alabama passed additional legislation shortly thereafter to 
address issues arising in the first few lien sales.  See Ala. Act 
2022-208 (House Bill 371). 
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into law on March 2, 2023, setting a two-year 
timeline for paying surplus proceeds to the county.  
H.B. 1191, § 11, 94th Gen. Assemb., Reg. Sess. (Ark. 
2023).  Legislators in other states have also 
introduced bills addressing how and when surplus 
proceeds may be distributed.19  This includes one bill 
that would revise North Dakota’s surplus-
distribution statute to credit those proceeds to the 
county’s general fund.  See N.D. House Bill 1267, 
68th Legis. (introduced Jan. 11, 2023).20  The Court 
should be mindful of potentially affecting these 
legislative efforts to define and address rights to tax 
sale proceeds under local law. 


Because of the importance of tax revenue for local 
governments, it is no surprise that statutes detailing 
how taxing authorities collect delinquent taxes are in 
a constant state of revision.  These statutory changes 
reflect policy preferences the states have adopted.  


 
19 Me. House Paper No. 69, 131st Me. Legis. (introduced Jan. 
10, 2023); Mass. Sen. Bill 1174, 193d Gen. Ct. (introduced Jan. 
18, 2023); Minn. House File 1929, 93d Legis. (introduced Feb. 
16, 2023); N.J. Assemb. 5302, 220th Legis. (introduced March 
16, 2023); N.Y. Sen. Bill 5383 (introduced March 3, 2023); S.D. 
House Bill 1164, 98th Legis. (introduced Jan. 26, 2023). 
20 Petitioner’s counsel recently testified in opposition to the bill.  
See N.D. Sen. Fin. and Taxation Comm., Testimony of Daniel J. 
Dew, Esq., House Bill 1267 (March 27, 2023), available at 
http://bit.ly/3lLOxrL.  This testimony confirms that 
participation in the legislative process to address any perceived 
issues is a viable—and preferred—alternative to creating a 
sweeping, quasi-federal property right urged by Petitioner. 



http://bit.ly/3lLOxrL
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For example, the redemption period in some states 
can be reduced if the property has been abandoned or 
meets other conditions provided by local ordinance.  
Conn. Gen. Stat. Ann. § 12-157; 35 Ill. Comp. Stat. 
§ 200/21-350 (reducing redemption period from two 
years to six months for commercial, industrial, and 
vacant properties).21  This distinction promotes 
revitalization of abandoned and dilapidated 
properties to make communities safer and more 
vibrant.  Other states distinguish between 
commercial and residential properties for the 
redemption period set by law.  See Kan. Stat. Ann. 
§ 79-2401a(b); Tex. Tax Code Ann. § 34.21(e)(1).  This 
distinction is a conscious decision by the states to 
provide more time for protecting property rights for 
homeowners than for sophisticated businesses. 


These distinctions and classifications spill over 
into the ways states treat claims for surplus proceeds 
as well.  Until last year, Wisconsin only protected 
rights to any surplus for 60 days and only in cases 
when the underlying real estate was the taxpayer’s 
homestead.  Wis. Stat. § 75.36(2m) (2021).  Last year, 
however, its legislature created a right to surplus 
proceeds whether or not the former owner used the 


 
21 Minnesota similarly directs that its post-forfeiture process be 
interpreted “to encourage the sale and utilization of tax-
forfeited land in order to eliminate nuisances and dangerous 
conditions and to increase compliance with land use 
ordinances.”  Minn. Stat. § 282.01 subd. 4(c).   
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property as a homestead and created a five-year 
escheatment deadline absent from prior law.  Wis. 
Act 2022-216 (Senate Bill 829); see also 2022 Wis. Act 
216 Act Memo, Legis. Council (May 16, 2022), 
available at https://bit.ly/3yxHFRJ.  Thirteen months 
prior, the Montana Legislature amended its surplus-
funds statute to permit a return of surplus for only 
residential properties.  See Act 17, 2021 Mont. Acts 
52 §§ 6–7 (amending Mont. Code Ann. §§ 15-18-219 
through -220).  To date, Montana appears to be the 
only state that requires return of the surplus for 
residential, but not commercial, properties.   


In analyzing the tax-collection statutes of ten 
states around 1801, the Government has recognized 
that the states had “struck a balance between 
facilitating tax collection and protecting delinquent 
taxpayers’ rights . . .”  U.S. Br. at 15.  That balancing 
act has become all the more delicate as the 
complexity of tax collection has increased in the 220 
years since those statutes were enacted.  Yet—as the 
myriad of statutory schemes and recent legislative 
enactments discussed above show—the states 
continue to make conscious policy trade-offs to try to 
achieve an equilibrium between the need for revenue 
and the desire to avoid unnecessary intrusion upon 
taxpayers’ property rights.  Federalism principles 
justify respecting those policy decisions made by the 
states in enacting and implementing their statutory 
schemes.  Gregory v. Ashcroft, 501 U.S. 452, 458 
(1991) (discussing deference provided to states as a 



https://bit.ly/3yxHFRJ
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matter of federalism).  This is especially true in the 
delinquent-tax collection arena where the state is 
enforcing a unique sovereign right to tax.  Nat’l Priv. 
Truck Council, Inc. v. Oklahoma Tax Comm’n, 515 
U.S. 582, 586 (1995). 


B. A broad rule here could reverberate 
through the states. 


Much has changed about tax collection since the 
Magna Carta, Pet. Br. at 14; Br. Amici Buckeye Inst. 
at 6–7, or since Cooley and Black wrote about tax 
sales at the dawn of the Republic, Pet. Br. at 15–16.  
That the states have developed innovative ways to 
collect delinquent taxes does not mean that the 
methods by which taxes are collected must be a 
constitutional taking or impose an excessive fine.   


Because of the web of tax-collection schemes that 
exist across the country, a broad rule adopted to 
address Minnesota’s statutory process would 
unnecessarily reverberate throughout the country.  
Casting doubt on one portion of Minnesota’s process 
by labelling it a “taking” could imperil another state’s 
statutory process whose only similarity is the label 
attributed to that aspect of the process.  Given the 
constant statutory revisions, any such “taking” label 
will likely impact both enacted and pending 
legislation across the country.   


Were the Court to hold that tax sales or 
forfeitures are takings by adopting Petitioner’s 
manufactured right in surplus proceeds, some other 
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statutory schemes using similar concepts would be 
unnecessarily questioned as constitutionally infirm.  
This is precisely why the takings analysis turns first 
on an interpretation of state law, see Cedar Point 
Nursery v. Hassid, 141 S. Ct. 2063, 2076 (2021), 
rather than some type of quasi-federal common law 
as Petitioner tries to fashion.  See Pet. Br. 14–17.  
That is, whether a right in surplus proceeds “might 
have been established or ought to have been 
established” throughout the nation’s history is 
immaterial.  Stop the Beach Renourishment, Inc. v. 
Fla. Dep’t of Env’t Prot., 560 U.S. 702, 732 (2010).  
Rather than try to usurp the interpretations of the 
states’ legislatures and courts as to the proper scope 
of property rights, the Court should defer the 
interpretation of local law to those closest to its 
source.  Madden v. Kentucky, 309 U.S. 83, 88 (1940) 
(recognizing “the members of a legislature 
necessarily enjoy a familiarity with local conditions 
which this Court cannot have” in upholding state tax 
classification); see also Jeffrey S. Sutton, 51 Imperfect 
Solutions: States And The Making of American 
Constitutional Law, 11 (2018) (discussing the states’ 
ability to safeguard individual rights).   


Even Congress recognized the variety of collection 
schemes when it addressed the competing priority 
and enforcement mechanisms of federal and state tax 
liens in the Federal Tax Lien Act of 1966.  Pub. L. 
89-719 (Nov. 2, 1966).  Although Congress conceded 
that local tax liens have priority over IRS liens in 
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some cases, see 26 U.S.C. § 6321(b)(6), Congress 
retained the Government’s right to receive notice of 
the sale of land encumbered by junior federal liens, 
26 U.S.C. § 7425.  Yet the type and timing of notice to 
the IRS turns on the method of foreclosure under 
state law.  Id. § 7425(a)–(b).  Congress categorized 
the process into judicial and nonjudicial sales.  Id.; 
26 C.F.R. § 301.7425-2(a) (defining nonjudicial sale).  
These two categories apply to private foreclosures 
and local tax sales.  Sw. Prod. Co. v. U.S. Through 
I.R.S., 882 F.2d 113, 117 (4th Cir. 1989) (applying 
§ 7425 to deed of trust’s foreclosure); United States v. 
State of Colo., 872 F.2d 338, 339–40 (10th Cir. 1989) 
(applying § 7425 to tax sale).  To guide local 
governments in the type of notice to be given, the 
IRS provides regulatory examples of how this statute 
is applied to different types of tax sales.  Compare 26 
C.F.R. § 301.7425-2, Example 5 (analyzing timing of 
notice to be provided under tax lien sale), with id. at 
Example 6 (overbid tax sale).  The IRS’s redemption 
from a sale also turns on local law, id. § 301.7425-
4(c)(3), but the IRS’s claim to the proceeds from the 
sale turns on federal law, id. § 301.7425-1(c)(4). 


A broad rule questioning the excessiveness of a 
tax under the Eighth Amendment could also 
threaten the careful balance struck by state 
legislatures between property rights and needed tax 
revenue.  Causing uncertainty in the amount needed 
for a tax-sale purchase so as to avoid excessiveness 
under the Eighth Amendment could require tax-
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collecting officials to scrutinize the debt-to-value 
ratio of virtually every property auctioned.  For a 
large county—Maricopa County, Arizona, or Essex 
County, New Jersey, for example—this could cause 
the tax sale to grind to a halt.  It could also decrease 
the number of bidders attending the sale by making 
the auctions drag on longer and causing them to be 
more mathematically complex.  Such delays would 
undermine the efficiencies intended by the 
legislatures in developing their collection processes.  
By decreasing these efficiencies, the tax sales would 
only become more costly, potentially having the 
opposite effect of what Petitioner seeks here.  


Statutory schemes for assessing, levying, and 
collecting taxes are fickle.  They emerge from a host 
of trade-offs, concessions, and policy directives 
during the legislative process, resulting in an 
interdependent statutory scheme.  That scheme only 
gets more complex when one tries to fashion a rule or 
process crossing different jurisdictions with varying 
tax-collection methods.  As a result, the Court should 
decline Petitioner’s invitation to tweak one state’s 
tax-sale statutes without being able to confidently 
account for the immediate and long-term effects on 
the statutory schemes in the other states.    


Conclusion 
The states are best positioned to make informed 


decisions about how to balance efficiently collecting 
taxes against their taxpayers’ property rights 
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recognized under state law.  The states recognize 
that due process protections are vital to the process, 
and those protections are built into the several 
exemptions, notices, sales, and redemption 
mechanisms within each statutory scheme.  The 
Court should defer to those policy determinations 
rather than try to impose a national in rem tax-
collection process by creating an amorphous federal 
common-law property right. 
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PLEASE TAKE NOTICE that on May 12, 2023, at 9:00 a.m., or as soon 


thereafter as counsel may be heard, the undersigned, attorneys for Plaintiff Lynette 


Johnson, shall appear before the Honorable James R. Paganelli and seek an Order 


granting Plaintiff’s request to place this matter in abeyance pending a decision from 


the United States Supreme Court in Tyler v. Hennepin County, Dkt. No. 22-166.  


A brief in support of the Motion, and the Certification of David J. Deerson with 


attached exhibits, are annexed hereto.  


PLEASE TAKE FURTHER NOTICE that this Motion is made pursuant to 


R. 1:6-2, and a proposed form of Order is annexed hereto.  


Oral argument is requested only in the event that opposition is filed to this 


Motion.  


 
 DATED: April 25, 2023. 


   Respectfully submitted, 
 
s/ David J. Deerson    
DAVID J. DEERSON* 
CHRISTINA M. MARTIN* 
PACIFIC LEGAL FOUNDATION 
555 Capitol Mall, Suite 1290 
Sacramento, CA 95814 
(916) 419-7111 
DDeerson@pacificlegal.org 
CMartin@pacificlegal.org 


*Pro hac vice 


s/ Jonathan M. Houghton   
JONATHAN M. HOUGHTON 
New Jersey Bar No. 369652021 
STEVEN M. SIMPSON 
New Jersey Bar No. 017081994 
PACIFIC LEGAL FOUNDATION 
3100 Clarendon Blvd., Suite 610 
Arlington, VA 22201 
(916) 503-9041 
JHoughton@pacificlegal.org 
SSimpson@pacificlegal.org


Counsel for Plaintiff
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PROOF OF SERVICE 


I hereby certify that on this date, a true and correct copy of this Notice of 


Motion to Hold Case in Abeyance was electronically filed via eCourts. Counsel for 


all parties are registered users of eCourts and service will be accomplished by 


eCourts. I also emailed a copy to the following counsel of record: 


Keith A. Bonchi, Esq. 
GOLDENBERG, MACKLER, SAYEGH, MINTZ, 
PFEFFER, BONCHI & GILL 
A Professional Corporation 
660 New Road, Suite No. 1-A 
Northfield, NJ 08225 
Attorneys for Defendants 


I declare under penalty of perjury that the foregoing is true and correct. 


DATED:  April 25, 2023. 


s/ Jonathan M. Houghton 
JONATHAN M. HOUGHTON 








 
 


JONATHAN M. HOUGHTON 
New Jersey Bar No. 369652021 
STEVEN M. SIMPSON 
New Jersey Bar No. 017081994 
PACIFIC LEGAL FOUNDATION 
3100 Clarendon Blvd., Suite 1000 
Arlington, VA 22201 
(916) 503-9041 
JHoughton@pacificlegal.org 
SSimpson@pacificlegal.org  
 
DAVID J. DEERSON* 
CHRISTINA M. MARTIN* 
PACIFIC LEGAL FOUNDATION 
555 Capitol Mall, Suite 1290 
Sacramento, CA 95814 
(916) 419-7111 
DDeerson@pacificlegal.org 
CMartin@pacificlegal.org 


*Pro Hac Vice 
______________________________________________________________________________ 


LYNETTE JOHNSON, 
 Plaintiff, 
v. 
CITY OF EAST ORANGE;  
ANNMARIE CORBITT, in her official  
capacity as Collector of Taxes, and 
TED R. GREEN, in his official 
capacity as Mayor of East Orange, 
 Defendants. 


SUPERIOR COURT OF  
NEW JERSEY 
CHANCERY DIVISION 
ESSEX COUNTY 
DOCKET NO. ESX-C-000016-23 
 
Civil Action 
 
PROPOSED FORM OF ORDER 
 
 


______________________________________________________________________________ 
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THIS MATTER is before the Court on the Motion to Place the Case in 


Abeyance filed on behalf of Plaintiff Lynette Johnson. Upon consideration of the 


moving papers and any response thereto,  


IT IS on this _______ day of _______, 2023, hereby  


ORDERED THAT Plaintiffs’ Motion to Place the Case in Abeyance is granted.  


 
       __________________________________ 
       JUDGE 
 


This motion was ____________ opposed; __________ unopposed.  
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