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STATEMENT OF JURISDICTION 

Petitioners Peters Brothers, Inc., H.R. Ewell, Inc., Motor Truck Equipment 

Company d/b/a Kenworth of Pennsylvania, Transteck, Inc. and the Pennsylvania 

Motor Truck Association (collectively, “Truckers”) filed a Petition for Review in 

the Nature of a Complaint for Declaratory and Injunctive Relief (“Petition”) 

(Appendix A) pursuant to the Pennsylvania Constitution and 42 Pa. C.S. §§ 761 and 

7532 under this Court’s original jurisdiction.  Respondents Commonwealth of 

Pennsylvania, Department of Environmental Protection, (“DEP”) Environmental 

Quality Board (“EQB”) and Richard Negrin, acting in his official capacity as 

Secretary of DEP, (collectively “Agencies”) assert that this Court lacks jurisdiction 

for the reasons set forth in the Preliminary Objections (Appendix B) and this brief. 
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SCOPE AND STANDARD OF REVIEW 

A party may raise preliminary objections to an initial pleading based on the 

grounds set forth at Rule 1028 of the Pennsylvania Rules of Civil Procedure.  

Pa.R.C.P. 1028; see also Pa.R.A.P. 1516(b).  Those grounds include, in relevant part, 

lack of subject matter jurisdiction over a claim, Pa.R.C.P. 1028(a)(1); legal 

insufficiency of a pleading (demurrer), Pa.R.C.P. 1028(a)(4); lack of capacity to sue, 

Pa.R.C.P. 1028(a)(5); and failure to exhaust an available administrative remedy 

under Pa.R.C.P. 1028(a)(7). 

In reviewing preliminary objections, the Court may examine the entire record 

consisting of the complaint, the preliminary objections to the complaint, and the 

response thereto, if any.  Pa.R.A.P. 1516(b); see Brimmeier v. Pa. Turnpike Comm’n, 

147 A.3d 954, 959 (Pa. Cmwlth. 2016) (the scope of a court’s review of preliminary 

objections is limited to the pleadings).  In reviewing preliminary objections, the 

Court may consider not only the facts in the initial pleading but also any documents 

or exhibits attached to it.  Diess v. Pa. Dept. of Transp., 935 A.2d 895, 903 (Pa. 

Cmwlth. 2007).  Courts are prohibited under Pennsylvania rules from considering 

factual material outside the four corners of the petition for review.  See Seitel Data, 

Ltd. v. Ctr. Twp., 92 A.3d 851, 862 (Pa. Cmwlth. 2014), appeal dismissed, 111 A.3d 

170 (Pa. 2015). 
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 When considering preliminary objections, a court must accept as true all well-

pled allegations of material fact and all inferences reasonably deducible from those 

allegations.  Smolsky v. Pa. General Assembly, 34 A.3d 316, 319 (Pa. Cmwlth. 2011) 

(citing Meier v. Maleski, 648 A.2d 595, 600 (Pa. Cmwlth. 1994)).  However, the 

Court need not accept as true conclusions of law, unwarranted inferences from facts, 

argumentative allegations, or expressions of opinions encompassed in the petition 

for review.  Armstrong Cty. Memorial Hospital v. Dept. of Public Welfare, 67 A.3d 

160, 170 (Pa. Cmwlth. 2013).  The Court should sustain preliminary objections when 

it appears with certainty that the law will not permit recovery.  League of Women 

Voters of Pa. v. Commonwealth, 692 A.3d 263, 267 (Pa. Cmwlth. 1997).   
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QUESTIONS PRESENTED 

1. Should the Petition be dismissed because the Truckers lack the capacity to 

sue? 

 Suggested Answer: Yes 

2. Should the Petition be dismissed because this Court lacks subject matter 

jurisdiction to entertain the Truckers’ Petition? 

  Suggested Answer: Yes 

3. Should the Petition be dismissed because the Truckers fails to state a claim 

upon which relief can be granted? 

  Suggested Answer: Yes 

4. Should the Petition be dismissed because the Truckers failed to exhaust all 

available administrative remedies? 

 Suggested Answer: Yes   
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STATEMENT OF THE CASE 

 The Agencies have incorporated by reference the California Heavy-Duty 

Diesel Engine Emissions Regulation (“California HDD Regulation”), 13 CCR 

Division 3, Chapter 1, Article 2, into Pennsylvania’s Heavy-Duty Diesel Emissions 

Regulation (“Final Pennsylvania HDD Regulation”), 25 Pa. Code §§ 126.501-

126.531 to protect people and the environment from the harms these engines and 

vehicles cause.  But because the Truckers had little time to comply with the newly 

promulgated Warranty Requirement1 and Emissions Amendment,2 under the 

California HDD Regulation, which were promulgated in 2018 and 2021 

respectively, DEP is not enforcing these provisions that were incorporated by 

reference into the Final Pennsylvania HDD Regulation.  As a result, this case should 

be dismissed in its entirety.   

Substantive Background 

Air Pollution from Heavy-Duty Diesel Engines and Vehicles 

Air pollution from heavy-duty diesel (“HDD”) engines and vehicles greatly 

contribute to serious health and welfare problems, including premature mortality, 

aggravation of respiratory and cardiovascular disease, decreased lung function and 

increased respiratory disease symptoms, changes to lung tissues and structures, 

 
1 Infra n. 8. 
2 Infra n. 9. 
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altered respiratory defense mechanisms, and chronic bronchitis.  See Proposed 

Pennsylvania HDD Regulation, 31 Pa. Bull. 4958, 4959 (Sept. 1, 2001) (Appendix 

C) and Final Pennsylvania HDD Regulation, 32 Pa. Bull. 2327 (May 11, 2002) 

(Appendix D).  Furthermore, the United States Environmental Protection Agency 

(“EPA”) has concluded that diesel exhaust is likely to be carcinogenic to humans.  

Id.   

Although vehicles powered by HDD engines account for about only 1 percent 

of all motor vehicles and equipment, they are responsible for nearly 25 percent of 

nitrogen oxide (“NOx”) pollution from vehicles, which is the primary precursor 

pollutant for ground-level ozone pollution.  Id.  A substantial portion of ambient 

particulate matter (“PM”) in Pennsylvania is attributable to emissions from HDD 

engines and vehicles.  PM and ozone cause and contribute to cardiovascular and 

respiratory damage.  Id; see also 77 Fed. Reg. 38890, 38906-38916 (June 29, 2012) 

and 80 Fed. Reg. 65292, 65302-65317 (Oct. 26, 2015).  Urban areas, which include 

many poorer neighborhoods, can be disproportionately impacted by HDD vehicle 

emissions because of heavy truck traffic in these areas.  Final Pennsylvania HDD 

Regulation, 32 Pa. Bull. at 2327. 

Pennsylvania’s CAA Obligations and Authority 

 Under section 109 of the federal Clean Air Act (“CAA”), 42 U.S.C. § 7409, 

EPA is required to establish the National Ambient Air Quality Standards 
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(“NAAQS”) throughout the nation to protect public health and the environment. 3  

EPA’s designation of an area as nonattainment with primary health-based NAAQS 

under CAA section 107, 42 U.S.C. § 7407, means that a state is tasked with 

developing and implementing pollution control measures to attain and maintain the 

NAAQS under CAA Title I, Part D, 42 U.S.C. §§ 7501-7515.4 

 States have the primary responsibility for attaining and maintaining the 

NAAQS within their borders.  See 42 U.S.C. § 7410.  When doing so “states have 

broad authority to determine the methods and particular control strategies they will 

use to achieve the [CAA] statutory requirements.”  BCCA Appeal Grp. v. EPA, 355 

F.3d 817, 822 (5th Cir. 2003).  Under section 110 of the CAA, each state develops 

a State Implementation Plan (“SIP”), which includes measures, including 

promulgating regulations, to control air pollution from stationary and mobile 

sources.  42 U.S.C. § 7410.  When EPA approves a SIP, state air pollution control 

measures in the SIP become federally enforceable.  See generally 42 U.S.C. § 

7410(k)(3).   

 
3 EPA has established NAAQS for six criteria pollutants (ozone, particulate matter, 
carbon monoxide, sulfur dioxide, nitrogen dioxide and lead) under sections 108 and 
109 of the CAA, 42 U.S.C. §§ 7408 and 7409. 
4 These areas are referred to as “nonattainment areas” under section 182 of the CAA, 
42 U.S.C. § 7511a. 
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In its years carrying out the CAA, EPA has designated multiple areas of 

Pennsylvania as nonattainment with the primary health-based ozone NAAQS.5  See, 

e.g., 56 Fed. Reg. 56694 (Nov. 6, 1991); 69 Fed. Reg. 23858, 23931 (Apr. 30, 2004); 

77 Fed. Reg. 30088, 30142-30143 (May 21, 2012); 83 Fed. Reg. 25776, 25828 (June 

4, 2018) and 87 Fed. Reg. 60897, 60917 (Oct. 7, 2022).  

Moreover, all of Pennsylvania is designated as moderate nonattainment with 

the ozone NAAQS by operation of law because Pennsylvania is included in the 

Ozone Transport Region established by Congress under section 184 of the CAA, 42 

U.S.C. § 7511c.  So, all of Pennsylvania is subject to the specific requirements for a 

moderate nonattainment area in CAA Subchapter I, Part D, 42 U.S.C. §§ 7501-7515, 

and must develop and implement pollution control measures to attain and maintain 

the ozone NAAQS. 

In addition, EPA has designated areas of the state as nonattainment for the 

1997, 2006 and 2012 fine particulate matter (“PM2.5”) NAAQS.  See 70 Fed. Reg. 

944, 999-1000 (Jan. 5, 2005); 74 Fed. Reg. 58688 (Nov. 13, 2009); and 80 Fed. Reg. 

2206, 2264-2265 (Jan. 15, 2015).6  Like PM, PM2.5 is an air pollutant inimical to 

 
5 EPA designated the following nonattainment areas in Pennsylvania: 37 counties 
for the 1997 ozone standard, 17 counties for the 2008 8-hour ozone NAAQS and the 
five-county Philadelphia area for the 2015 ozone standard. These areas still are 
nonattainment or maintenance areas for the 2008 and 2015 ozone standards. 
6 For example, EPA designated the following as PM2.5 nonattainment areas in 
Pennsylvania:  23 counties for the 2006 standard and seven counties for the 2012 
standard.   
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public health and the environment.  See e.g., 80 Fed. Reg. at 2207.  These 

designations also subjected Pennsylvania to the CAA Title I, Part D requirements, 

42 U.S.C. §§ 7501-7515, for affected nonattainment areas.   

CAA Authority to Regulate Engine and Vehicle Emissions 

Under section 202 of the CAA, 42 U.S.C. § 7521, EPA can establish emission 

standards and enforcement procedures for new motor engines or new motor vehicles 

made, sold, and used in the country, which cause or contribute to air pollution.   As 

a general rule, EPA’s authority under section 202 of the CAA to regulate motor 

vehicles and engines is exclusive.  42 U.S.C. § 7521.  States may not adopt or enforce 

any standard relating to the control of emissions from new motor engines or new 

motor vehicles.  Id.  EPA has promulgated a Federal HDD Regulation which sets 

forth emission standards and enforcement procedures for new HDD engines and 

vehicles.  See generally 40 CFR Part 1036 (Control of Emissions from New and In-

Use Heavy-Duty Highway Engines).   

The sole exception to EPA’s exclusive authority is under section 209(b) of the 

CAA, which allows California—and only California—to obtain a waiver of federal 

preemption from EPA to promulgate and enforce the state’s own emission standards 

for new motor vehicles or new motor vehicle engines.  42 U.S.C. § 7543(b) (“CAA 

Waiver”).   A CAA waiver may be granted if, among other things, EPA finds that 

the California standards and accompanying enforcements procedures (for example, 
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testing and warranty) are not inconsistent with section 202(a) of the CAA.  42 U.S.C. 

§ 7543(b)(1)(C).  EPA has previously granted CAA waivers for the emission 

standards and accompanying enforcement procedures in the California HDD 

Regulation.  See generally 13 CCR Division 3, Chapter 1, Article 2; see also 53 Fed. 

Reg. 7021 (Mar. 4, 1998), 70 Fed. Reg. 50322 (Aug. 26, 2005) and 88 Fed. Reg. 

20688 (Apr. 6, 2023). 

Because many states, like Pennsylvania, were unable to attain and maintain 

the applicable NAAQS, Congress amended section 177 of the CAA, 42 U.S.C. § 

7507.  The amendment allows those states with SIPs approved by EPA to further 

reduce emissions by adopting emission standards for motor engines and vehicles that 

are identical to California’s standards and enforcement procedures for which EPA 

has granted a CAA waiver.7  However, section 177 of the CAA, 42 U.S.C. § 7507, 

prohibits states from taking any action which would create, or have the effect of 

creating, a set of vehicle emission standards that differs from EPA’s standards or 

California’s approved standards.  Final Pennsylvania HDD Regulation, 32 Pa. Bull. 

2327, 2329. 

 

 
7 Courts have determined that the section 177 identicality requirement includes not 
only the emission standards but the accompanying enforcement procedures as well.  
See Motor and Equipment Mfrs. Ass'n, Inc. v.  U.S. EPA, 627 F.2d 1095, 1107 (D.C. 
Cir., 1979).    
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Agencies Authority Under Pennsylvania Law 

The General Assembly has granted both Agencies express authority under the 

APCA to regulate emissions of HDD engines and vehicles.   

The first duty and responsibility of DEP identified in section 4 of the APCA 

is to “[i]mplement the provisions of the [CAA] in the Commonwealth.”  35 P.S. 

§ 4004(1).  Section 4 further grants DEP the duty and responsibility to “[e]valuate 

motor vehicle emission control programs, including vehicle emission standards… 

with respect to their effect upon air pollution and determine the need for 

modifications of such programs.” 35 P.S. § 4004(16).         

The first duty and responsibility of the EQB under section 5 of the APCA is 

to “[a]dopt rules and regulations, for the prevention, control, reduction and 

abatement of air pollution, applicable throughout the Commonwealth.” 35 P.S. 

§ 4005(a)(1).  Section 5 of the APCA further authorizes the EQB to “adopt rules and 

regulations designed to reduce emissions from motor vehicles … in consultation 

with the Department of Transportation.”  35 P.S. § 4005(a)(7).  Finally, section 5 of 

the APCA empowers the EQB to “adopt rules and regulations to implement the 

provisions of the [CAA]” and requires that “rules and regulations adopted to 

implement the provisions of the [CAA] shall be consistent with the requirements of 

the [CAA] and the regulations adopted thereunder.”  35  P.S. § 4005(a)(8).   
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Importantly, section 5(a)(7)—the only express provision under the APCA 

related to California law—prohibits the EQB from “mandating the sale or use of any 

set of specifications for motor fuel prescribed by the State of California under 42 

U.S.C. § 7545(c)(4)(B) unless the set of specifications is required under the [CAA] 

or the regulations promulgated thereunder.”  35 P.S. § 4005(a)(7).  The APCA has 

no such prohibition relating to the California HDD Regulation or other California 

laws regulating engine or vehicle emission standards.   

Moreover, in implementing the NAAQS, section 4.2(a) of the APCA 

empowers the EQB to “adopt, by regulation, only those control measures or other 

requirements which are reasonably required, in accordance with the [CAA] 

deadlines, to achieve and maintain the ambient air quality standards or to satisfy 

related [CAA] requirements, unless otherwise specifically authorized or required by 

this act or specifically required by the [CAA].” 35 P.S. § 4004.2(a) (emphasis 

added).  The promulgation of the Final Pennsylvania HDD Regulation is authorized 

by this section because the EQB found that this regulation was necessary to achieve 

and maintain the applicable NAAQS.  32 Pa. Bull. at 2327, 2328 and 2332. 

Section 4.2(b) of the APCA authorizes the EQB to adopt requirements more 

stringent than the CAA if the EQB is “authorized or required” by the APCA or 

required by the CAA to do so.  35 P.S. § 4004.2(b).  Furthermore, under Section 

4.2(b) measures that are more stringent than the CAA may be required “if the [EQB] 
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determines that it is reasonably necessary for a control measure or other requirement 

to exceed minimum [CAA] requirements in order for the Commonwealth … to (1) 

achieve and maintain ambient air quality standards....” 35 P.S. § 4004.2(b) 

(emphasis added).  Thus, the EQB may adopt control measures or other requirements 

more stringent than the federal CAA.  The promulgation of the Final Pennsylvania 

HDD Regulation is authorized by these APCA provisions as well.  Though the 

regulation is more stringent than any federal HDD regulation, it is necessary to 

achieve and maintain the applicable NAAQS.  Final Pennsylvania HDD Regulation, 

32 Pa. Bull. at 2327, 2328 and 2332. 

The Pennsylvania HDD Regulation  

The EQB, acting in 2002 pursuant to its statutory authority under section 

5(a)(1) and (7) of the APCA, 35 P.S. § 4005(a)(1) and (7), promulgated the Final 

Pennsylvania HDD Regulation, which adopted by reference the requirements of the 

California HDD Regulation, as authorized under section 177 of the CAA, 42 U.S.C. 

§ 7507.  32 Pa. Bull. 2327; see also 25 Pa. Code § 126.501.  The EQB relied on 1 

Pa.C.S. § 1937(a) of the Rules of Statutory Construction, which allows for the 

incorporation by reference to a public body regulation to be effective as currently 

written and includes any subsequent amendments or supplements.  The EQB also 

found that the California HDD Regulation, which reduces air pollution from HDD 
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engines and vehicles, was an important air quality strategy for Pennsylvania to 

reduce air pollution from HDD engines and vehicles too.         

The Final Pennsylvania HDD Regulation carries out the Agencies’ duties and 

responsibilities under the APCA because that regulation implements the CAA. 

During the rulemaking process, DEP thoroughly assessed the need for this 

regulation, see Final Pennsylvania HDD Regulation 32 Pa. Bull. at 2327-2329, and 

the EQB consulted with the Department of Transportation (“PennDOT”) during the 

development of that regulation as required under section 5(a)(7) of the APCA, 35 

P.S. § 4005(a)(7).  See Proposed Pennsylvania HDD Regulation 31 Pa. Bull. at 4960 

and Final Pennsylvania HDD Regulation 32 Pa. Bull. at 2329; see also 35 P.S. § 

4005(a)(7).  Furthermore, the promulgation of the Final Pennsylvania HDD 

Regulation carries out the EQB’s duties and responsibilities under the APCA 

because it reduces air pollution from HDD engines and vehicles and is consistent 

with the provisions of the CAA.  See 32 Pa. Bull. at 2327-2329. 

Indeed, the Final Pennsylvania HDD Regulation was adopted, in part, because 

it would assist Pennsylvania’s attainment and maintenance of the NAAQS for ozone 

by reducing emissions from new HDD engines and vehicles.  32 Pa. Bull. at 2333.  

HDD engines and vehicles subject to the Final Pennsylvania HDD Regulation would 

emit less pollution than those subject to the federal standards and test procedures in 

effect at that time.  See 32 Pa. Bull. at 2327, 2328 and 2332.  The preambles of the 
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Proposed and Final Pennsylvania HDD Regulation explain that “[m]odeling data 

from the Philadelphia area indicated that daily emissions of NOx would be reduced 

by 2 tons per average summer day and 12.5 tons per average summer day Statewide 

from [HDD] trucks manufactured in 2005 and 2006 subject to the requirements of 

the Pennsylvania HDD Regulation.”  31 Pa. Bull. at 4962 and 32 Pa. Bull. at 2332.   

The Agencies identified the following compelling public needs for the 

regulation: 

HDD engines and vehicles contribute greatly to a number of serious 
health and welfare problems;  
 
Emissions from HDD engines and vehicles account for a substantial 
portion of ambient PM and ground-level ozone levels;  
 
Pennsylvania is a conduit for a large amount of truck traffic, which 
would create additional NOx emissions if this rulemaking is not 
adopted; and 
 
The emission reductions from the regulations are necessary to 
contribute to the attainment and maintenance of the ozone health-based 
standard in the Commonwealth.   
 

See Proposed Pennsylvania HDD Regulation, 31 Pa. Bull. at 4959, 4962 and Final 

Pennsylvania HDD Regulation, 32 Pa. Bull. at 2327, 2332.   

In addition to these public health reasons, the Agencies also adopted the Final 

Pennsylvania HDD Regulation to prevent the “backsliding” of air quality 

improvements within the state.  Seven of the largest HDD engine and vehicle 

manufacturers (representing approximately 60 percent of HDD engine sales) 
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violated federal and California engine certification regulations by “defeating” or 

turning off diesel emission control devices during in-use highway driving.  Final 

Pennsylvania HDD Regulation, 32 Pa. Bull. at 2328.  The federal government and 

these manufacturers resolved the cases through settlement agreements, which 

required, among other things, the production of HDD engines and vehicles that 

complied with prescribed emission standards that are lower than those required in 

current California and federal regulations.  Final Pennsylvania HDD Regulation, 32 

Pa. Bull. at 2328.  The federal government issued a regulation to make these agreed 

upon emission standards in the settlement agreements applicable to 2004 and 

subsequent model year (“MY”) HDD engine and vehicles.  Id.  However, due to 

timing constraints that the CAA imposes on the EPA under section 202 of the CAA, 

42 U.S.C. § 7521, manufacturers were not required to comply with the new federal 

standards until the 2007 MY.  Id.  As a result, for two entire MYs there was the 

potential for increased diesel exhaust emissions to adversely impact air quality. Id.  

For this reason, California decided to fill that two-year MY gap during the 2005 and 

2006 MYs by promulgating the California HDD Regulation.     

Pennsylvania was not alone in adopting the California HDD Regulation to 

reduce emissions and prevent backsliding.  When the Final Pennsylvania HDD 

Regulation was adopted, Delaware, North Carolina, Maryland, Georgia, 

Massachusetts, Texas, New Jersey, New York, Maine, Rhode Island, and the District 
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of Columbia also adopted the California HDD Regulation under section 177 of the 

CAA, 42 U.S.C. § 7507.  32 Pa. Bull. at 2328.  Truck sales in these states account 

for 37 percent of national truck sales.  Id. 

California’s HDD Regulation Amendments 

In 2018, California adopted a rulemaking amending the California HDD 

Regulation to establish warranty requirements for 2022 and subsequent MYs of 

HDD engines and vehicles. (“Warranty Requirement”).8  By imposing a more robust 

warranty on HDD engines and vehicles to keep those engine and vehicles in proper 

operating condition, the amended regulations sought to reduce HDD emissions of 

NOx, PM, and other pollutants.  See HD Warranty, 2018 Public Notice and Related 

Material, Hearing Date: June 28, 2018; available at 

https://ww2.arb.ca.gov/rulemaking/2018/hd-warranty-2018 (last visited Oct. 13, 

2023).  In 2018, the Warranty Requirement, part of the California HDD Regulation, 

was automatically incorporated by operation of law into the Pennsylvania HDD 

Regulation.  However, DEP could not enforce these new provisions until EPA 

granted California’s waiver request, which happened in 2023.  88 Fed. Reg. 20688 

(Apr. 6, 2023). 

 
8 The 2018 California HDD Warranty Amendments are comprised of amendments 
to title 13, California Code of Regulations, sections 1956.8, 2035, 2036, and 2040. 

https://ww2.arb.ca.gov/rulemaking/2018/hd-warranty-2018
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Separately, in 2021, California adopted a rulemaking entitled “Heavy-Duty 

Engine and Vehicle Omnibus Regulation and Associated Amendments” 

(“Emissions Amendment”), which amended the California HDD Regulation.9  The 

Emissions Amendment established emission standards for 2024 and subsequent MY 

HDD engines and vehicles and became effective in California on December 21, 

2021. See Omnibus Regulation, Cal. Air. Res. Bd., available at 

https://ww2.arb.ca.gov/our-work/programs/innovative-clean-transit/omnibus-

regulation (last visited on Oct. 13, 2023).  By imposing stricter emission standards, 

California sought to reduce NOx, PM, and other emissions from new HDD engines 

and vehicles to foster NAAQS attainment.10  See Heavy-Duty Omnibus Regulation 

Public Notice and Related Material, Hearing Date August 27, 2020, available at 

https://ww2.arb.ca.gov/rulemaking/2020/hdomnibuslownox (last visited on Oct. 13, 

2023).  The Emissions Amendment, part of the California HDD Regulation, was 

automatically incorporated into the Pennsylvania HDD Regulation.  California has 

 
9 The 2021 California HDD Emissions Amendment is comprised of new title 13, 
California Code of Regulations (Cal. Code Regs.) sections 2139.5, and 2169.1 
through 2169.8; amendments to title 13, Cal. Code Regs., sections 1900, 1956.8, 
1961.2, 1965, 1968.2, 1971.1, 1971.5, 2035, 2036, 2111- 2119, 2121, 2123, 2125 -
2131, 2133, 2137, 2139, 2140 - 2149, 2166, 2166.1, 2167 - 2170, 2423, and 2485; 
and amendments to title 17 Cal. Code Regs. sections 95662 and 95663. 
10 California’s proposed Warranty Requirement and Emissions Amendment were 
subject to public participation.  Thus, the Truckers were able to comment on the 
proposed amendments during the California’s administrative rulemaking public 
participation period. 
 

https://ww2.arb.ca.gov/our-work/programs/innovative-clean-transit/omnibus-regulation
https://ww2.arb.ca.gov/our-work/programs/innovative-clean-transit/omnibus-regulation
https://ww2.arb.ca.gov/rulemaking/2020/hdomnibuslownox
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applied to EPA for a CAA waiver for the Emissions Amendment.  87 Fed. Reg. 

35765 (June 13, 2022).  EPA, however, has taken no action on California’s waiver 

request.  Therefore, DEP is unable to enforce these new provisions at this time.   

Pennsylvania HDD Regulation Suspension Notices 

In 2021, DEP published a public notice announcing that it was suspending 

enforcement of the Final Pennsylvania HDD Regulation, explaining that DEP would 

take no enforcement action against manufacturers and dealers of new HDD engines 

and vehicles sold, leased, offered for sale or lease, imported, delivered, purchased, 

rented, acquired, or received in Pennsylvania that did not meet the California HDD 

Regulation.  51 Pa. Bull. 7000 (Nov. 6, 2021) (“2021 Suspension”) (Appendix E).  

The suspension allowed new HDD engines and vehicles subject to the regulation 

that did not comply with the California HDD Regulation (including the Warranty 

Requirement and the Emissions Amendment) to be sold, leased, offered for sale or 

lease, imported, delivered, purchased, rented, acquired, or received in Pennsylvania 

beginning with MY 2022 and ending with MY 2026.   

In 2023, DEP published another public notice which extended suspension of 

enforcement of the Final Pennsylvania HDD Regulation.  53 Pa. Bull. 3166 (June 

10, 2023) (“2023 Suspension”) (Appendix F).  The 2023 Suspension allows new 

HDD engines and vehicles subject to the Final Pennsylvania HDD Regulation, but 

which did not comply with the California HDD Regulation, to be sold, leased, 
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offered for sale or lease, imported, delivered, purchased, rented, acquired or received 

in Pennsylvania during the suspension period beginning with MY 2022 and ending 

with MY 2026.   

When issuing the suspensions, DEP determined that the Truckers, and others 

in the trucking industry, had a relatively short time to comply with the Warranty 

Amendment incorporated into the Final Pennsylvania HDD Regulation and that new 

HDD engines and vehicles that satisfied both the Warranty Amendment and 

Emissions Amendment were costly and there was limited availability of those 

California compliant engine and vehicles in Pennsylvania.11  However, any new 

HDD engines and vehicles sold in Pennsylvania are still required to meet the 

currently effective Federal HDD Regulation at 40 CFR Part 1036, which would still 

result in air quality improvements throughout the state.12   

SUMMARY OF ARGUMENT 

 This Court should sustain the Respondent Agencies Preliminary Objections 

and dismiss the Truckers’ Petition for multiple reasons. 

 
11 The exercise of enforcement discretion by DEP based on cost and product 
availability is not uncommon in Pennsylvania.  See e.g., Suspension of Enforcement 
of the Summertime Gasoline Volatility Requirements for the Pittsburgh-Beaver 
Valley Area.  48 Pa. Bull. 2347 (Apr. 21, 2018).   
12  EPA promulgated a rulemaking to make the Federal HDD Regulation, 40 CFR 
Part 1036, more stringent beginning with MY 2027.  See “Control of Air Pollution 
From New Motor Vehicles: Heavy-Duty Engine and Vehicle Standards,” 88 Fed. 
Reg. 4296 (Jan. 24, 2023). 
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 First, the Truckers lack standing, and their claims are not ripe for review.  The 

Truckers are not aggrieved because DEP suspended enforcement of the Final 

Pennsylvania HDD Regulation for MY 2022 through MY 2026.  The Truckers are 

not subject to any enforcement action, and complaints about future enforcement 

actions and harm are speculative.  As such, the Truckers lack the capacity to sue. 

 Second, this Court lacks subject matter jurisdiction over the Truckers’ claims 

because their Petition is a pre-enforcement challenge to the Final Pennsylvania HDD 

Regulation promulgated by the EQB to attain and maintain the ozone NAAQS, 

which is expressly prohibited under section 4.2(e) of the APCA, 35 P.S. § 4004.2(e). 

 Third, the Truckers’ Petition fails to state any claim upon which relief can be 

granted.  Their claims that the Pennsylvania HDD Regulation is ultra vires are 

without merit because the Truckers misrepresent the Agencies’ authority under the 

APCA to regulate emissions from motor vehicles.  

Fourth, the Truckers’ claim that the APCA violates the nondelegation doctrine 

of the Pennsylvania Constitution also lacks merit.  The General Assembly made a 

basic policy choice in the APCA to authorize the Agencies to regulate air pollution 

from motor vehicles, and the Agencies followed the boundaries established by the 

General Assembly when doing so. 

Fifth, the Truckers have failed to state a claim upon which relief can be 

granted because the Agencies reasonably used incorporation by reference in the 
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Final Pennsylvania HDD Regulation to assure consistency, and therefore 

compliance, with Pennsylvania and federal law.  The Petition cites no legal authority 

under Pennsylvania law that requires duly promulgated regulations that comply with 

state and federal law to undergo a separate rulemaking procedure each time a 

generally incorporated public agency law is amended. 

Sixth, no relief can be granted to the Truckers under the Regulatory Review 

Act because there is no cause of action available under that act as a matter of law. 

Seventh, the Truckers had adequate administrative remedies available which 

they chose not to exhaust.  As a result, this Court lacks jurisdiction over the Truckers’ 

claims. 
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ARGUMENT 

I. PRELIMINARY OBJECTION NO. 1:  The Truckers Lack 

Standing and the Issues They Raise Are Not Ripe Because the 

Provisions Challenged Are Suspended (Capacity to Sue, Claims I-

VII)    

 

The Truckers lack standing to raise the claims in their Petition, and those 

claims are not ripe.   The provisions under the Final Pennsylvania HDD Regulation 

that the Truckers challenge are suspended and not being enforced in Pennsylvania.  

Accordingly, the Agencies preliminarily object to the Truckers’ Petition pursuant to 

Pa.R.C.P. 1028(a)(4) for legal insufficiency in the nature of a demurrer because 

Claims I-VII fail to state a claim upon which relief can be granted, and the Truckers 

lack the capacity to sue.  

It is well established that a party must be aggrieved to have standing to 

challenge a final agency action.  South Whitehall Twp. Police Service v. South 

Whitehall Twp., 555 A.2d 793, 795 (Pa. 1989) (quoting Franklin Twp. v. Dept. of 

Envt’l Res., 452 A.2d 718, 719 (Pa. 1982)). (“South Whitehall Twp.”). The 

Pennsylvania Supreme Court has recognized the close connection between standing 

and ripeness, and has explained:   

“[T]here is considerable overlap between the two doctrines, especially 
where the objecting party's claim that the matter is not justiciable is 
focused on arguments that the interest asserted by the petitioner is 
speculative, not concrete, or would require the court to offer an advisory 
opinion.”   
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Yocum v. Pa. Gaming Control Bd., 161 A.3d 228, 234 (Pa. 2017).  (“Yocum”).  

Moreover, “[a] declaratory judgment must not be employed to determine rights in 

anticipation of events which may never occur or for consideration of moot cases or 

as a medium for the rendition of an advisory opinion which may prove to be purely 

academic.”  Brouillette v. Wolf, 213 A.3d 341, 357-358 (Pa. Cmwlth. 2019). 

The Truckers lack standing to request declaratory relief regarding 

Pennsylvania’s Final HDD Regulation because it is not being enforced against them.  

Where the governmental act that would affect the petitioner has not occurred and it 

is uncertain whether it will occur, the requirement of an actual controversy is not 

satisfied, and the claim is not ripe for judicial determination.  Commonwealth ex rel. 

Kane v. UPMC, 129 A.3d 441, 473-474 (Pa. 2015) (“UPMC”) (a “potential” 

enforcement action of the Commonwealth where no enforcement action has 

occurred is not ripe for review and would result in an advisory opinion); see 

DeNaples v. Pa. Gaming Control Bd., 150 A.3d 1034, 1040 (Pa. Cmwlth. 2016) 

(“DeNaples”) (an issue that “may” arise in the future “is not considered ‘ripe’ for 

judicial interpretation”); Am. Council of Life Ins. v. Foster, 580 A.2d 448, 451 (Pa. 

Cmwlth. 1990) (a claim based on speculative, anticipated events is not justiciable). 

A. The Warranty Requirement Is Suspended in Pennsylvania and Is 

Not Being Enforced 
  
 The 2021 and 2023 Suspensions of the Final Pennsylvania HDD Regulation 

apply to Warranty Requirement that was incorporated by reference in 2018.  
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Preliminary Objections, ¶¶ 37, 41-42.  The Warranty Requirement has never been 

enforced against the Truckers, and they do not allege any Pennsylvania enforcement 

has occurred.  Thus, the Truckers are not aggrieved.  South Whitehall Twp., 555 A.2d 

at 795; see UPMC, 129 A.3d at 473-474.13     

The Truckers admit that they are not subject to enforcement of the Warranty 

Requirement by DEP because of the 2021 and 2023 Suspensions.  Petition, ¶ 51 and 

Answer, ¶¶ 35, 37, 48, 49, 54 and 65 (Appendix G).  Instead, the Truckers speculate 

that “DEP might change its policy of nonenforcement” and harbor an 

unsubstantiated belief that DEP intends to enforce this requirement in the future.  

Petition, ¶¶ 52, 53; Answer, ¶ 52.  Speculation that injury could occur in the future 

does not establish ripeness or a justiciable controversy. See UPMC, 129 A.3d at 473-

474; DeNaples, 150 A.3d at 1040.   

Because no enforcement action by DEP of the Warranty Requirement has 

occurred or would occur against the Truckers, they lack standing and their claims 

are not ripe for review.  South Whitehall Twp., 555 A.2d at 795; UPMC, 129 A.3d 

at 473-474. 

 
13 Before April 2023, Pennsylvania was not legally allowed to enforce the Warranty 
Amendment because the EPA had not yet granted a waiver to California. See MVMA 

v. NYSDEC, 17 F. 3d 521, 534 (2d Cir. 1994) (“MVMA”) (though a state may adopt 
a California vehicle emission standard regulation, the regulation cannot be enforced 
unless and until EPA grants a waiver). 
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B.   EPA Has Not Granted A Waiver For The California Emissions 

Amendment, Which Is Suspended in Pennsylvania and Not Being 

Enforced 

 
Similarly, the 2021 and 2023 Suspensions of the Final Pennsylvania HDD 

Regulation apply to Emission Amendment that was incorporated by reference in 

2021.  Preliminary Objections, ¶¶ 35 and 36.  Pennsylvania cannot legally enforce 

this amendment because EPA has not granted a CAA waiver to California.  Because 

the Emissions Amendment has not been, and cannot be, enforced against the 

Truckers, the Truckers are not aggrieved.   South Whitehall Twp., 555 A.2d at 795; 

UPMC, 129 A.3d at 473-474.  

 The Truckers incorrectly allege they are suffering a “here-and-now injury” as 

a result of the Emissions Amendment, because the Final Pennsylvania HDD 

Regulation incorporates this emissions amendment “without caveat.”  Answer, ¶¶ 

55 and 56.  The Truckers fail to plead any facts supporting their conclusory 

allegation.  And in fact, the Truckers have not been affected by the Emissions 

Amendment to date.     

In 2021 and 2023, DEP suspended enforcement of the Final Pennsylvania 

HDD Regulation, which included the 2021 incorporation of the Emissions 

Amendment.  However, even if DEP had not announced the suspensions, it would 

still be unable to enforce the Emissions Amendment because to date EPA has not 

acted on California’s CAA waiver request for the Emissions Amendment.  MVMA, 
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17 F. 3d 534.  The Truckers acknowledge that EPA has taken no final action on 

California’s CAA waiver request for the Emissions Amendment.  Answer, ¶ 53.  

They further acknowledge that, without a CAA waiver, the Emissions Amendment 

cannot be lawfully enforced in Pennsylvania.  Answer, ¶ 54.   

Nevertheless, the Truckers speculate that “DEP might change its policy of 

nonenforcement” and that DEP intends to enforce the new standard in the future.  

Petition, ¶¶ 52, 53; Answer, ¶ 52.  Speculation that injury may occur in the future 

does not establish ripeness and is not justiciable.  See UPMC, 129 A.3d at 473-474; 

DeNaples, 150 A.3d at 1040.  The Truckers therefore have not suffered “here-and-

now injury” and are not aggrieved.  So, the Truckers lack standing, and their claims 

are not ripe for review. 

C. The Truckers’ Third-Party Enforcement Allegations Are 

Speculative And Not Justiciable  

 
Finally, the Truckers’ speculation of future enforcement by an unknown third 

party does not confer standing.  Yocum, 161 A.3d at 234; DeNaples, 150 A.3d at 

1040.  The Truckers have not alleged any facts even suggesting that a third-party 

action to enforce either the Warranty Requirement or Emissions Amendment against 
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them is forthcoming.14  Thus, the Truckers have failed to show that they are 

aggrieved.  

The Truckers speculate that “private litigants may still seek to enforce the 

Final Pennsylvania HDD Regulation and pursue civil penalties for alleged 

violations, the Truckers also face legal consequences for noncompliance despite the 

policy of nonenforcement by DEP.”  Answer, ¶ 49.  The Truckers then undermine 

their third-party enforcement allegation by admitting that third-party enforcement is 

speculative, and that they cannot know whether or when they may face such a lawsuit 

under the Final Pennsylvania HDD Regulation.  Answer, ¶ 51.   Furthermore, a third-

party could not seek to enforce the Emissions Amendment because EPA has not 

issued a CAA waiver to California, and, until then, DEP is precluded from 

enforcement.  See MVMA, 17 F. 3d 534. 

Speculation about future third-party enforcement does not establish ripeness 

or a justiciable controversy.  Yocum, 161 A.3d at 234; DeNaples, 150 A.3d at 1040.   

 For all the foregoing reasons, the Truckers have not demonstrated a clear right 

to declaratory and injunctive relief and have not demonstrated that they have 

 
14 In their Answer, ¶ 51, the Truckers perplexingly contend that they lack knowledge 
to either deny or admit the assertion that no third party has taken any action to 
enforce the Warranty Requirement incorporated in the Pennsylvania HDD 
Regulation.   
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standing or that their claims are ripe for review.  Therefore, Claims I-VII should be 

dismissed for failure to present a justiciable claim and lack of capacity to sue. 

 II. PRELIMINARY OBJECTION NO. 2:  The Truckers’ Pre-

 enforcement Challenge is Barred under the APCA (Ripeness—
 Claims I-VII)  

 

The Truckers’ pre-enforcement challenge is barred by the APCA, and their 

claims are not ripe for this Court’s review.   

A pre-enforcement review challenging the validity of regulations in 

Commonwealth Court generally may be brought when the challenged regulations 

have a “direct and immediate” effect on the industry.  PPL Generation, LLC v. Dept. 

of Envt’l Prot., 604, A.2d 48, 60-61 (Pa. 2009) (citing Arsenal Coal Co. v. Dept. of 

Envt’l Res., 477 A.2d 1333, 1338-1339 (1984)).  This Court, however, lacks original 

jurisdiction over the Truckers’ Petition because it is a pre-enforcement challenge to 

the Final Pennsylvania HDD Regulation.  Indeed, the APCA expressly prohibits pre-

enforcement review challenges to the EQB’s adoption of regulations that achieve 

and maintain the NAAQS requirements established under CAA section 109, 42 

U.S.C. § 7409.   

Accordingly, the Agencies preliminarily object to the Truckers’ Claims I-VII 

pursuant to Pa. R.C.P. 1028(a)(1) because this Court lacks subject matter jurisdiction 

over those claims.   
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The APCA expressly prohibits pre-enforcement challenges related to the 

EQB’s adoption of regulations that achieve and maintain the NAAQS requirements 

established under CAA section 109, 42 U.S.C. § 7409.  Specifically, section 4.2(e) 

of the APCA provides, “No person may file a preenforcement review challenge 

under this section based in any manner upon the standards set forth in subsection 

(b) of this section.”  35 P.S. § 4004.2(e) (emphasis added).   

Section 4.2(b) of the APCA provides that control measures or other 

requirements adopted by regulation under subsection (a) shall be no more stringent 

than those required by the CAA “unless authorized… by this act,” and that the CAA 

stringency requirement “shall not apply if the [EQB] determines that it is reasonably 

necessary for a control measure or other requirement to exceed the minimum [CAA] 

requirements in order for the Commonwealth … to achieve and maintain ambient 

air quality standards.”  35 P.S. § 4004.2(b) (emphasis added).   

Section 4.2 of the APCA, 35 P.S. § 4004.2, directly applies to the 

promulgation of the Final Pennsylvania HDD Regulation.  That is, while the 

regulation is more stringent than any federal HDD requirement at the time, the EQB 

nevertheless found that the Final Pennsylvania HDD Regulation was “reasonably 

necessary to achieve and maintain the National ambient air quality standards for 

ozone.”  32 Pa. Bull. 2327, 2333.  Under section 4.2(e) of the APCA, 35 P.S. § 



31 
 

4004.2(e), regulations needed to achieve or maintain the NAAQS are exempt from 

pre-enforcement review.  

The Truckers admit that section 4.2(e) of the APCA, 35 P.S. § 4004.2(e), 

precludes pre-enforcement challenges for a regulation promulgated under section 

4.2(a) 35 P.S. § 4004.2(a).  Answer ¶ 69.  This admission alone undermines the 

Truckers’ challenge.   Furthermore, the rulemaking record for the Final Pennsylvania 

HDD Regulation shows that it was promulgated as a permissible action under 

sections 4.2(a) and (b) of the APCA.  32 Pa. Bull. 2327, 2333.  That is, while the 

regulation was more stringent than any federal requirement at the time, the Final 

Pennsylvania HDD Regulation was necessary to achieve and maintain the applicable 

NAAQS.   See 35 P.S. §§ 4004.2(a) and (b).     

The Truckers, however, erroneously claim that the EQB promulgated the 

Final Pennsylvania HDD Regulation under sections 5(a)(1) and (7) of the APCA, 35 

P.S. § 4005(a)(1) and (7), and section 4.2(e) of the APCA, 35 P.S. § 4004.2(e) is not 

implicated.  Answer ¶ 69.  But sections 5(a)(1) and (7), 35 P.S. § 4005(a)(1) and (7), 

provide broad rulemaking authority for the EQB, while section 4.2, 35 P.S. § 4004.2, 

contains the limitations on that rulemaking authority.  In this matter, any rulemaking 

under section 5(a) of the APCA, 35 P.S. § 4005(a), necessarily implicates the 

limitations in section 4.2(a) of the APCA, 35 P.S. § 4004.2(a).   
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In the rulemaking record for the Final Pennsylvania HDD Regulation, the 

EQB found that it had the statutory authority to promulgate the regulation under 

sections 5(a)(1) and (7) of the APCA, 35 P.S. §§ 4004.5(a)(1) and (7); that the 

rulemaking was consistent with the engine and vehicle requirements of section 177 

of the CAA, 42 U.S.C. § 7507; and that, to the extent the regulation was more 

stringent than any federal requirements, it was necessary to achieve and maintain the 

NAAQS.  32 Pa. Bull. 2327, 2329.     

This last regulatory finding directly implicates section 4.2 of the APCA, 35 

P.S. § 4004.2(a).  Without that finding, the EQB would be precluded from adopting 

the Final Pennsylvania HDD Regulation because it was more stringent than anything 

required under federal law at the time.  So, the Truckers’ claim that their Petition 

challenging the Pennsylvania HDD Regulation does not invoke or rely on the 

standards set forth in sections 4.2(a) and (b), 35 P.S. §§ 4004.2(a) and (b), Answer 

¶ 69, is incorrect.    

For the foregoing reasons, the Truckers’ Claims I-VII are not ripe for review 

and this Court lacks subject matter jurisdiction because section 4.2(e) of the APCA, 

35 P.S. § 4004.2(e), precludes pre-enforcement review of the Pennsylvania HDD 

Regulation. 
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III. PRELIMINARY OBJECTION NO. 3:  The Truckers Do Not Show 

That the Agencies Acted Inconsistently with the Law (Failure to 

State a Claim Upon Which Relief Can Be Granted—Claim I)  

 
The Truckers have not demonstrated that the Agencies either exceeded their 

APCA authority or acted inconsistently with such authority in promulgating and 

implementing the Final Pennsylvania HDD Regulation.  As a result, the Truckers’ 

ultra vires challenge to the Final Pennsylvania’s HDD Regulation is without merit.    

In Pennsylvania, a regulation is valid if it is: (a) adopted within the agency’s 

granted power; (b) issued pursuant to proper procedure; and (c) reasonable.  Tire 

Jockey Serv., Inc. v. Dept. of Envt’l Prot., 915 A.2d 1165 (Pa. 2007); see also 

Marcellus Shale Coalition v. Dept. of Envt’l Prot., 292 A.3d 921, 927 (Pa. 2023).  

(“MSC III”). That standard is met here. 

A. The Final Pennsylvania HDD Regulation Was Promulgated Within 

the Grant of Authority Given to the EQB  

  
To determine whether a regulation is within an agency’s granted power, courts 

look to the statutory language to see if the regulation falls within the statute’s grant 

of authority.  Bucks Cty., Inc. v. Philadelphia Parking Auth., 195 A.3d 218, 237 (Pa. 

2018); see Slippery Rock Area Sch. Dist. v. Unemployment Comp. Bd. of Review, 

983 A.2d 1231, 1239-1241 (Pa. 2009). (“Slippery Rock”). While the Truckers claim 

that the APCA delegates only limited authority to establish emission control 

standards under APCA section 5(a)(1), 35 P.S. § 4005(a)(1), and that the General 
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Assembly delegated no authority to impose emission system warranty requirements, 

Petition, at ¶¶ 73-74, those assertions are wrong.   

1. The Pennsylvania HDD Regulation is Permissible Under the APCA  

Section 5(a)(1) of the APCA grants the EQB the authority to “[a]dopt rules 

and regulations, for the prevention, control, reduction, and abatement of air 

pollution….” 35 P.S. § 4005(a)(1).  The Final Pennsylvania HDD Regulation was 

specifically promulgated to reduce air pollution from HDD engines and vehicles.  

The rulemaking record shows that implementing the rulemaking would result in, 

statewide, 12.5 tons less of NOx being emitted on an average summer day.  See 32 

Pa. Bull. at 2329. 

Section 5(a)(7) of the APCA grants the EQB regulatory authority to “adopt 

rules and regulations designed to reduce emissions from motor vehicles … in 

consultation with the [PennDOT].” 35 P.S. § 4005(a)(7).  The Final Pennsylvania 

HDD Regulation complied with this provision because the rulemaking was designed 

to reduce air pollution from HDD engines and vehicles and PennDOT was consulted 

in the process. See 32 Pa. Bull. at 2329. 

Significantly, section 5(a)(7) of the APCA is the only express provision under 

the APCA that addresses California law, and it prohibits the EQB only from 

“mandating the sale or use of any set of specifications for motor fuel prescribed by 

the State of California under 42 U.S.C. § 7545(c)(4)(B) unless the set of 
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specifications is required under the [CAA] or the regulations promulgated 

thereunder.”  35 P.S. § 4005(a)(7).  There is no similar prohibition related to engines 

or vehicles.  Section 5(a)(7) demonstrates that if the General Assembly wanted to 

prohibit the EQB from promulgating regulations that made reference to California’s 

engine or vehicle emission standards regulations, the General Assembly would have 

expressly done so.  The fact that the General Assembly did not do so indicates a 

different legislative intent – the General Assembly did not want to limit the EQB’s 

authority to adopt regulations like the California HDD Regulation.  See e.g., 

Commonwealth v. Bigelow 399 A.2d 392, 395 (1979) (section of statute contains 

given provision, omission of such provision from similar section is significant to 

show different intent).    

Moreover, Section 5(a)(8) of the APCA grants the EQB regulatory authority 

to “adopt rules and regulations to implement the provisions of the [CAA]” and “[t]he 

rules and regulations adopted to implement the provisions of the [CAA] shall be 

consistent with the requirements of the [CAA] and the regulations adopted 

thereunder.” 35 P.S. § 4005(a)(8).  The Final Pennsylvania HDD Regulation 

complied with this APCA section too.   Because of Pennsylvania’s inability to attain 

and maintain the applicable NAAQS, it utilized section 177 of the CAA, 42 U.S.C. 

§ 7507, which allows states to adopt emission standards and enforcement procedures 

for motor vehicles that are identical to California standards for which EPA has 
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granted a waiver.  Consistent with the provisions of the APCA and CAA, the Final 

Pennsylvania HDD Regulation adopted the California HDD Regulation through 

incorporation by reference, which includes the Warranty Requirement and 

Emissions Amendment.    

The Truckers do not dispute the EQB’s authority under the APCA in this 

regard.  Answer, ¶¶ 13-17.  So, it is difficult for them to assert that the EQB lacks 

the authority under the APCA to adopt the California HDD Regulation and the 

subsequent amendments to it.   

The General Assembly specifically required vehicle emission standard 

regulations promulgated by the EQB to be consistent with the federal CAA. 35 P.S. 

§ 4005(a)(8). The Final Pennsylvania HDD Regulation explains that “Congress 

amended section 177 of the CAA in 1990 to prohibit States from taking any action 

that would have the effect of creating a motor vehicle or motor vehicle engine 

different than a motor vehicle or engine certified in California under California 

standards or otherwise create a ‘‘third vehicle’’”.  32 Pa. Bull. 2329; see Preliminary 

Objections, ¶¶ 27, 28, 77 and 78.  So, the Pennsylvania Final HDD Regulation must 

be identical to the California HDD Regulation and any subsequent amendments for 

which EPA has granted California a CAA waiver.  The Truckers concede this point 

by admitting that, under the CAA, Pennsylvania could only adopt regulations 

identical to those of California.  Answer, at ¶¶ 27, 28, 77 and 78.   
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The EQB’s incorporation by reference of the Warranty Requirement and 

Emissions Amendment in the Final Pennsylvania HDD Regulation assures 

continued compliance with the APCA’s mandate of consistency with the CAA, 35 

P.S. § 4005(a)(8), and CAA section 177’s mandate of “identicality” with the 

California HDD Regulation, 42 U.S.C. § 7507.  See Slippery Rock, 983 A.2d at 1244-

1245 (holding that a legislative rulemaking that conforms with federal law to meet 

its statutory mandate is reasonable).  Federal courts that have considered this issue 

have found that the section 177 identicality requirement includes not only the 

emission standards but the accompanying enforcement (testing and warranty) 

procedures too.  See Motor and Equipment Mfrs. Ass'n, Inc., 627 F.2d at 1095.  

Failure to adopt those testing and warranty provisions would be contrary to the CAA 

and APCA.      

2. The Pennsylvania HDD Regulation is Permissible Under the Statutory 
Construction Act  

Furthermore, section 1937(a) of the Pennsylvania Statutory Construction Act 

supports the Pennsylvania’s incorporation by reference of the California HDD 

Regulation and any subsequent amendments, like the Warranty Requirement and 

Emissions Amendment.  See 1 Pa. C.S. § 1937(a), see also Highway New, Inc. v. 

Dept. of Transp., 789 A.2d 802, 808 (Pa. Cmwlth. 2002) (the Pennsylvania Statutory 

Construction Act also applies to regulations) and 1 Pa. Code § 1.7 (Statutory 

Construction Act of 1972 applicable).   
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Section 1937(a) provides that, 

A reference in a statute to a statute or to a regulation issued by a public 
body or public officer includes the statute or regulation with all 

amendments and supplements thereto and any new statute or regulation 

substituted for such statute or regulation, as in force at the time of 

application of the provision of the statute in which such reference is 

made, unless the specific language or the context of the reference in the 
provision clearly includes only the statute or regulation as in force on 
the effective date of the statute in which such reference is made.  
 

1 Pa. C.S. § 1937(a) (emphasis added). 

 Under section 1937(a), the incorporation by reference to a public body 

regulation enables the law to be effective as currently written and includes any 

subsequent amendments or supplements.  It is only where a public body regulation 

is incorporated with specific limitations placed on it (for example, as promulgated 

on a certain date) that such a law could not be interpreted to include amendments or 

supplements thereto.  Use of the latter approach would necessitate that the Agencies 

undertake a rulemaking each and every time that there is a change to the California 

HDD Regulation.    

The Agencies have commonly used incorporation by reference without 

specific limitations in rulemakings promulgated under the APCA so public body 

regulations incorporated by reference can be interpreted as currently written, 

including amendments and supplements. See, e.g., 25 Pa. Code § 122.3 (adoption 

and incorporation of [EPA’s new source performance] standards) 25 Pa. Code § 

129.97(e) (adoption and incorporation of presumptive RACT for municipal solid 
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waste landfills) and 25 Pa. Code §§ 126.401 and 126.411 (adoption and 

incorporation of California’s low emission vehicle emission standards for light-duty 

vehicles and trucks).  To do otherwise would be infeasible in most circumstances.  

Furthermore, requiring a new rulemaking each time an incorporated regulation is 

revised would be extremely burdensome and would lead to uncertainty for the 

regulated community and the public about the applicable requirements.  Automatic 

incorporation, on the other hand, limits that burden and fosters certainty.   

The automatic incorporation of the California HDD Regulation into the 

Pennsylvania HDD Regulation without any specific limitations is lawful under the 

APCA because it ensures continued compliance with CAA section 177, as required 

by APCA section 5(a)(8), 35 P.S. § 4005(a)(8), and is also supported by the 

automatic incorporation provision under 1 Pa. C.S. § 1937(a).  Slippery Rock, 983 

A.2d at 1244-1245.  Because the Agencies acted within their rulemaking authority 

under the APCA and as permitted under the Pennsylvania Statutory Construction 

Act, the first prong of Tire Jockey is satisfied. 

B. Pennsylvania’s HDD Regulation Was Issued Under the Proper Legal 

Procedures 

 
 Under the second Tire Jockey prong, related to following the proper 

procedures, legislative rulemakings must proceed through the rulemaking process 

consistent with the requirements of the enabling statute, which, in this matter is the 

APCA, and the statues that govern the regulatory process—the Regulatory Review 
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Act, 71 P.S. §§ 745.1-745.15; the Commonwealth Attorney’s Act, 71 P.S. §§ 732-

101-732-506; the Commonwealth Documents Law, 45 P.S. §§ 1102-1611 and 45 

Pa. C.S. §§ 501-907; and the Administrative Code of 1929, 71 P.S. § 232.  See Tire 

Jockey, 915 A.2d at 1186; see also MSC III, 292 A.3d at 927.  The Proposed and 

Final Pennsylvania HDD Regulations adopted through notice and comment 

rulemaking complied with these procedural requirements.  See 31 Pa. Bull. 4958, 

4960 and 4962, and 32 Pa. Bull. 2327, 2329 and 2333.  The Truckers do not dispute 

this.  Answer, ¶ 102.  Therefore, the Pennsylvania HDD Regulation was issued 

pursuant to proper procedure.   

C. The Pennsylvania HDD Regulation Was Reasonable  

 
The third prong of the Tire Jockey test is that the regulation must be 

reasonable.  Tire Jockey, 915 A.2d at 1186.  When making this determination, 

“appellate courts accord deference to agencies and reverse agency determinations 

only if they were made in bad faith or if they constituted a manifest or flagrant abuse 

of discretion or a purely arbitrary execution of the agency’s duties or functions.”  

Tire Jockey, 915 A.2d at 1186; see also State College Manor, Ltd. v. Dept. of Public 

Welfare, 498 A.2d 996, 998 (Pa. Cmwlth. 1985) (the establishment of regulations 

involves agency discretion, a court will not disturb administrative discretion in the 

absence of fraud, bad faith or abuse of power). 
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In this matter, the Truckers have not alleged bad faith, abuse of discretion, or 

arbitrariness related to the Final Pennsylvania HDD Regulation.  The Proposed and 

Final Pennsylvania HDD Regulations “establish[ed] a HDD program consistent with 

the requirements of section 177 of the CAA (42 U.S.C.A. § 7507) [which] will serve 

as the framework for the Commonwealth’s program to control emissions from new 

HDD engines and vehicles.” 31 Pa. Bull. at 4960 and 32 Pa. Bull. at 2329.  The Final 

Pennsylvania HDD Regulation was intended “to reduce the emissions of NOx, 

[sulfur oxides], PM and air toxics from HDD engines and vehicles under section 177 

of the CAA.”  32 Pa. Bull. at 2331.   

The EQB found that the Final Pennsylvania HDD Regulation is “necessary 

and appropriate for administration and enforcement of the authorizing acts identified 

in Section C of this Preamble and is reasonably necessary to achieve and maintain 

the [NAAQS] for ozone.” 32 Pa. Bull. at 2333.  The Pennsylvania Supreme Court 

has held that regulations implementing the APCA promulgated pursuant to a grant 

of legislative power enjoy a presumption of reasonableness. Dept. of Envt’l Res. v. 

Locust Point Quarries, Inc., 396 A.2d 1205, 1210 (Pa. 1979).  

Furthermore, the Final Pennsylvania HDD Regulation is presumed valid 

because it is a duly promulgated regulation that was issued pursuant to proper 

procedure, published in the Pennsylvania Bulletin and added to the Pennsylvania 
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Code. 32 Pa. Bull. 2327. See Slippery Rock, 983 A.2d at 1236, 1239.  It therefore 

enjoys a presumption of reasonableness. 

The foregoing shows that the Final Pennsylvania HDD Regulation meets the 

reasonableness prong. 

For the above reasons, the Truckers have failed to state a claim upon which 

relief can be granted.  Claim I should be dismissed, and the Agencies’ Preliminary 

Objection should be sustained. 

IV. PRELIMINARY OBJECTION NO. 4:  The Truckers Have Failed 

to Show the Agencies Acted Ultra Vires in Promulgating and 

Implementing the Pennsylvania HDD Regulation (Failure to State 

a Claim Upon Which Relief Can Be Granted—Claim II)  

 
Next, Truckers’ Claim II should be dismissed because their assertion that only 

PennDOT may regulate for emissions control systems is without merit.  The 

Truckers misrepresent the authority of EQB and PennDOT under the APCA, 

Petition, ¶¶ at 78, 79, and as a result the Truckers’ claim that the EQB exceeded its 

authority to promulgate the Final Pennsylvania HDD Regulation is without merit.  

So, the Agencies preliminarily object to Claim II of the Truckers’ Petition pursuant 

to Pa. R.C.P. 1028(a)(4) for legal insufficiency. 

Through the APCA, the General Assembly delegated the Agencies with the 

authority to regulate pollution from motor vehicles and to implement the provisions 

of the federal CAA in Pennsylvania.  35 P.S. § 4004(16) and § 4005(a)(7).  Mercury 
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Trucking, 55 A.3d 1056, 1067-1068 (Pa. 2012) (The plain language of a statute is, 

as a general rule, the best indicator of legislative intent).  The Truckers admit the 

EQB’s authority in this regard.  Answer, ¶¶ 13-17 and 85.  The Truckers further 

admit, Answer at ¶ 87, that both the Proposed and Final Pennsylvania HDD 

Regulations were developed in consultation with PennDOT, as required under 35 

P.S. § 4005(a)(7). See 31 Pa. Bull. at 4960 and 32 Pa. Bull. at 2329.  Both the 

Proposed and Final Pennsylvania HDD Regulations incorporated California’s HDD 

Regulation by reference without the inclusion of any specific limitation on 

incorporation, which assured compliance with the CAA consistency requirement 

under section 5(a)(8) of the APCA, 35 P.S. § 4005(a)(8).  31 Pa. Bull. at 4960 and 

32 Pa. Bull. at 2329.  Therefore, because the Agencies consulted with PennDOT as 

required by APCA section 5(a)(7), 35 P.S. § 4005(a)(7), and the EQB otherwise 

promulgated a lawful Final Pennsylvania HDD Regulation under Tire Jockey, it 

follows that the Truckers’ claim that the EQB exceeded its statutory authority is 

meritless.   

Nevertheless, the Truckers incorrectly assert, Petition at ¶ 88, that the EQB is 

limited under 35 P.S. § 4005(a)(4) to making recommendations to PennDOT 

regarding performance or specification standards for emission control systems and 

devices on motor vehicles. Section 5(a)(4) of the APCA, 35 P.S. § 4005(a)(4), is not 

applicable to, and has no effect on, the EQB’s authority to adopt the California HDD 
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Regulation, including the Warranty Requirement and Emissions Amendment, under 

section 5(a)(7) of the APCA, 35 P.S. § 4005(a)(7).    

In reality, PennDOT has no authority to establish new vehicle emission 

standards and accompanying enforcement procedures under the APCA or any other 

Pennsylvania statute.  The Truckers acknowledge as much because, despite their 

claims, Petition at ¶¶ 78-82, they confess that they know of no such authority 

delegated by the General Assembly to PennDOT.  Answer, ¶ 88.   

PennDOT’s authority under other Pennsylvania laws, does not extend to the 

Final Pennsylvania HDD Regulation.  PennDOT administers anti-tampering statutes 

related to vehicle air pollution control devices at 75 Pa. C.S. §§ 7531 and 7532, and 

the 67 Pa. Code Chapter 175, Subch. F regulations pertaining to vehicle equipment 

and inspection that apply to HDD engines and vehicles.15  None of these laws or 

regulations provides PennDOT with the authority to issue the California HDD 

Regulation as the Truckers suggest, Petition at ¶ 81, nor do those laws or regulations 

prohibit the EQB from adopting the California HDD Regulation under its APCA 

authority.16  Therefore, because PennDOT lacks authority to adopt the California 

 
15 The EQB is limited under section 5(a)(4) of the APCA, 35 P.S. § 4005(a)(4), to 
making recommendations regarding the programs that PennDOT administers. 
16 Under the CAA, PennDOT has no authority to issue HDD engine and emission 
standards.  That authority resides exclusively with EPA under CAA section 202 and 
California under CAA section 209(b), 42 U.S.C. § 7543.  
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HDD Regulation, and was consulted during the Proposed and Final Pennsylvania 

HDD Regulation, EQB’s exercise of authority in promulgating the regulation was 

lawful.  

For the above reasons, the Truckers have failed to state a claim upon which 

relief can be granted, Claim II should be dismissed and the Agencies’ Preliminary 

Objection should be sustained. 

 V. PRELIMINARY OBJECTION NO. 5:  The Truckers Ignore the 

 Basic Policy Choices Made by the General Assembly Under the 

 APCA (Failure to State a Claim Upon Which Relief Can Be 

 Granted—Claims III & IV) 

 

The Truckers’ claim that the APCA violates the nondelegation doctrine, and 

that the EQB disregarded the policy choices made by the General Assembly in the 

APCA and the standards established for the EQB when exercising its rulemaking 

authority lacks merit.  The APCA does not violate the nondelegation doctrine, and 

the EQB followed the basic choice made by the General Assembly, acting well 

within the standards set by the General Assembly in the APCA.  So, the Agencies 

preliminarily object to Claims III and IV of the Truckers’ Petition pursuant to Pa. 

R.C.P. 1028(a)(4) for legal insufficiency.   

A. The Rulemaking Authority Delegated to the EQB Does Not Violate 

the Non-Delegation Doctrine 
 

The grant of authority under the APCA for the EQB to promulgate the Final 

Pennsylvania HDD Regulation does not violate the nondelegation doctrine.  Under 
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the APCA, the General Assembly made a basic policy choice to delegate rulemaking 

authority to the EQB to implement the federal CAA and reduce emissions from 

motor vehicles, including HDD engines and vehicles, and to attain and maintain the 

ozone NAAQS.  35 P.S. § 4005(a)(1), (7) and (8).  That policy choice was 

sufficiently confined through the standards established under the APCA.  The 

Agencies promulgated the Proposed and Final Pennsylvania HDD Regulations 

consistent with the standards that the General Assembly provided in the APCA for 

implementation of the federal CAA and the regulation of motor vehicles to reduce 

emissions.  So, the promulgation of the proposed and final regulations do not violate 

the non-delegation doctrine.    

Pennsylvania Constitution Article 1, § 2, provides that “[t]he legislative power 

of this Commonwealth shall be vested in a General Assembly, which shall consist 

of a Senate and a House of Representatives.”  The Pennsylvania Supreme Court has 

stated: 

It is axiomatic that the Legislature cannot constitutionally delegate the 
power to make law to any other branch of government or to any other 
body or authority. It may, however, confer authority and discretion in 

connection with the execution of the law; it may establish primary 

standards and impose upon others the duty to carry out the declared 

legislative policy in accordance with the general provisions of the act. 

The principal limitations on this power are twofold: (1) the basic policy 
choices must be made by the Legislature; and (2) the legislation must 
contain adequate standards which will guide and restrain the exercise 
of the delegated administrative functions. This does not mean, however, 
that all details of administration must be precisely or separately 
enumerated in the statute. 
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Eagle Environmental II, L.P. v. Dept. of Envt’l Prot., 884 A.2d 867, 880 (Pa. 2005) 

(“Eagle Envt’l”) (emphasis added) (citing Gilligan v. Pa. Horse Racing Comm’n., 

422 A.2d 489 (Pa. 1980); see also, Germantown Cab Co.  v. Philadelphia Parking 

Auth., 206 A.3d 1030, 1047 (Pa. 2022) (“Germantown Cab”) (the General Assembly 

does not delegate legislative powers by delegating mere details of administration).    

The Pennsylvania Supreme Court has recently recognized that the General 

Assembly has made policy choices taking into consideration the subject matter 

expertise of the Agencies.  Specifically, the Court stated,  

The General Assembly chose to bestow regulatory authority upon the 
Agencies in the first place, and Agencies are given that authority 
precisely because some issues are so highly complex and technical that 
the legislative branch approves of the agency with expertise addressing 
the complexities.  
 

MSC III, 292 A.3d at 949-950.  
 

The General Assembly, under section 5(a)(1) of the APCA, made the basic 

policy choice that there must be rules in place for the “prevention, control, reduction, 

and abatement of air pollution…,” 35 P.S. § 4005(a)(1).  Under section 5(a)(7) of 

the APCA, the General Assembly further made the basic policy choice to require 

rules “to reduce motor vehicle emissions.” 35 P.S. § 4005(a)(7).  Through these 

provisions, the General Assembly determined that EQB, the entity with subject-

matter expertise, should adopt rules and regulations that will effectuate the General 

Assembly’s decisions to regulate air pollution and “to reduce emissions from motor 
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vehicles.” 35 P.S. § 4005(a)(7); see Eagle Envt’l., 884 A.2d at 880; see also MSC 

III, 292 A.3d at 949-950.   

The General Assembly also made the policy choice under section 5(a)(7) of 

the APCA to limit the EQB’s rulemaking so that it could not incorporate any 

California fuel standard, but made the choice not to impose a similar limit for 

California emission standards or any other California engine or vehicle 

requirements.  Under section 5(a)(8) the APCA, 35 P.S. § 4005(a)(8), the General 

Assembly made an additional policy choice that the EQB should adopt regulations 

that “implement the provisions of the [CAA],” and ensure that those regulations are 

“consistent with the requirements of the [CAA] ….”     

It is within these policy choices made by the General Assembly under the 

ACPA that the EQB—the agency with subject matter expertise—exercised its 

discretion to promulgate the Final Pennsylvania HDD Regulation.  Id.  Therefore, 

the EQB’s APCA authority to promulgate the Final Pennsylvania HDD Regulation 

based on policy choices by the General Assembly is lawful and not an 

unconstitutional delegation of authority. 

B. The EQB Exercised its Rulemaking Discretion within the Boundaries 

Established by the APCA 

 

Under the APCA, the General Assembly established standards to guide and 

restrain the EQB’s exercise of its rulemaking discretion.  Eagle Envt’l., 884 A.2d at 

880.  Under section 4.2 of the APCA, the General Assembly limited the EQB’s 
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authority when promulgating rules to meet the Commonwealth’s CAA obligations 

under section 109 of the CAA, 42 U.S.C. § 7409, “to achieve and maintain the 

ambient air quality standards or to satisfy related [CAA] requirements, unless 

otherwise specifically authorized or required by this act or specifically required by 

the [CAA].”  35 P.S. § 4004.2(a) (emphasis added).   

 

Section 4.2(b) of the APCA further limits the EQB’s authority with respect to 

the stringency of EQB rulemakings where “control measures or other requirements 

adopted under subsection (a) of this section [4004.2] shall be no more stringent than 

those required by the [CAA] unless authorized or required by this act or specifically 

required by the [CAA].”  35 P.S. § 4004.2(b).  However, “this requirement shall not 

apply if the [EQB] determines that it is reasonably necessary for a control measure 

or other requirement to exceed minimum [CAA] requirements in order for the 

Commonwealth, among other things, to … achieve and maintain ambient air quality 

standards....”  35 P.S. § 4004.2(b) (emphasis added).   

In this matter, the EQB’s promulgation of the Final Pennsylvania HDD 

Regulation was consistent with the permissible actions established for the EQB by 

the General Assembly under section 4.2(a) and (b) of the APCA, 35 P.S. § 4004.2(a) 

and (b).  See 32 Pa. Bull. at 2333 (“[t]his final form rulemaking is necessary and 

appropriate for administration and enforcement of the authorizing acts identified in 

Section C. of the Preamble (referencing APCA sections 5(a)(1) and (a)(7)) and is 
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reasonably necessary to achieve and maintain the National ambient air quality 

standards for ozone”).   

The APCA also contains boundaries regarding the EQB’s discretion when 

promulgating rules and regulations that reduce emissions from motor vehicles and 

implement the CAA.  For example, in making the policy choice to authorize the EQB 

to reduce emissions from motor vehicles in section 5(a)(7) of the APCA, 35 P.S. § 

4005(a)(7), the General Assembly only prohibited the EQB from adopting 

regulations mandating the sale or use of any set of specifications for motor fuel 

prescribed by the State of California under 42 U.S.C. § 7545(c)(4), unless required 

by the CAA.  Under section 5(a)(8) of the APCA, 35 P.S. § 4005(a)(8), the General 

Assembly also prohibited the EQB from promulgating regulations that are not 

consistent with the federal CAA.   

In this matter, the EQB exercised its discretion within the boundaries of 

section 5(a)(8) of the APCA, 35 P.S. § 4005(a)(8), when it promulgated the Final 

Pennsylvania HDD Regulation consistent with CAA section 177, 42 U.S.C. § 7507, 

to reduce emissions from HDD engines and vehicles in Pennsylvania.  See Eagle 

Envt’l., 884 A.2d at 880; see also Germantown Cab, 206 A.3d at 1047.  The EQB’s 

incorporation by reference of the California HDD Regulation into the Final 

Pennsylvania HDD Regulation, without specific limitations, as provided for under 1 

Pa. C.S. § 1937(a), assures that the regulation will continue to comply with the 
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“identicality” requirement in section 177 of the CAA, 42 U.S.C. § 7507; and 

comport with the CAA “consistency” requirement in section 5(a)(8) of the APCA, 

35 P.S. § 4005(a)(8).    

Thus, the Truckers’ contention, Answer at ¶ 96, that the APCA provides no 

standards for guiding or restraining the EQB’s exercise of discretion is baseless.  

Because the EQB exercised its subject matter expertise discretion within the basic 

policy choices made by the General Assembly and did so within the standards and 

boundaries established by the General Assembly, the EQB’s promulgation of the 

Final Pennsylvania HDD Regulation is lawful.   

For the above reasons, the Truckers have failed to state a claim upon which 

relief can be granted, Claims III and IV should be dismissed and the Agencies’ 

Preliminary Objection should be sustained. 

 VI. PRELIMINARY OBJECTION NO. 6:  The Truckers Misapply the 

 Rulemaking Procedures Related to the Pennsylvania HDD 

 Regulation (Failure to State a Claim Upon Which Relief Can Be 

 Granted—Claims V-VII)  

 

The rulemaking procedures the Truckers claim the Agencies violated were not 

required by law for incorporation of the Warranty Requirement and Emissions 

Amendment into the Final Pennsylvania HDD Regulation.  The Agencies followed 

all applicable requirements in promulgating and implementing the Final 

Pennsylvania HDD Regulation.  Accordingly, the Agencies preliminarily object to 
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Claims V-VII of the Trucker’s Petition pursuant to Pa. R.C.P. 1028(a)(4) for legal 

insufficiency.  

The Truckers assert that the Agencies violated the Commonwealth 

Documents Law (“CDL”), 45 P.S. §§ 1201-1208, by failing to solicit public 

comment on the Warranty Requirement and Emissions Amendment; violated the 

Regulatory Review Act (“RRA”), 71 P.S. § 745.5, by failing to submit an analysis 

to the Independent Regulatory Review Commission (“IRRC”) considering the 

impacts of the Warranty Requirement and Emissions Amendment; and violated 4 

Pa. Code § 1.374 (“Pennsylvania Code”) by failing to submit a document to the 

Governor’s office asserting that the Warranty Requirement and Emissions 

Amendment are needed to address a compelling need.  Petition, ¶¶ 92-105.   

Both the Proposed and Final Pennsylvania HDD Regulations, which allowed 

incorporation of amendments to California’s HDD Regulations, were promulgated 

in accordance with all applicable Pennsylvania statutes and regulations, including 

the CDL.  See 31 Pa. Bull. at 4960 and 4962, and 32 Pa. Bull. at 2329 and 2333 (May 

11, 2002). The Truckers do not dispute this.  Answer, ¶ 102.  Nor do the Truckers 

assert that the Final Pennsylvania HDD Regulation violates the CDL, RRA or the 

Pennsylvania Code.  Id.  Both the Proposed and Final Pennsylvania HDD 

Regulations adopted and incorporated by reference the California HDD Regulation, 

as authorized under 1 Pa. C.S. § 1937(a), to meet the CAA consistency requirements 
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under the section 5 (a)(8) APCA, 35 P.S. § 4005(a)(8) and vehicle identicality 

requirements under section 177 of the CAA 42 U.S.C. § 7507.  See 31 Pa. Bull. at 

4958 and 32 Pa. Bull. at 2327.   

The Pennsylvania Statutory Construction Act, at 1 Pa. C.S. § 1937(a), 

provides that regulations that incorporate regulations from another jurisdiction 

without specific language limitations need not undertake a separate rulemaking 

every time the external regulations are subsequently revised.   So, the amendments 

to the Final Pennsylvania HDD Regulation are adopted by operation of law.  Thus, 

no separate notice or rulemaking is needed.  

 In this matter, it was unnecessary and would have been inappropriate for the 

Agencies to take the steps identified in Claims V-VII of the Truckers’ Petition.  The 

Warranty Requirement and Emissions Amendment were incorporated into the 

Pennsylvania HDD Regulation by operation of law.17 See 31 Pa. Bull. at 4958 and 

32 Pa. Bull. at 2327.  Incorporation by operation of law consistent with 1 Pa. C.S. § 

1937(a), without the use of any specific limitations, assured continued compliance 

with the General Assembly’s requirement, under the APCA, see 35 P.S. § 4005(8), 

 
17 See Estate of Chennisi, 272 A.3d 67, 74, 77 (Pa. Super. 2022) (Agreeing with 
Charter Hospital of Bucks Cty., Pa., Inc. v. Dept. of Health, 534 A.2d 1125 (Pa. 
Cmwlth. 1987) in stating “it is clear that the legislature, in instructing that a reference 
to a law within an act of the General Assembly includes subsequent amendments, 
supplements, and replacements, contemplated not only its own enactments, but also 
the laws of “any public body or officer.’”). 
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that rules and regulations promulgated by the EQB to implement the provisions of 

the CAA must be consistent with the requirements of the federal CAA, including the 

identicality mandate in CAA section 177.   See Slippery Rock, 983 A.2d at 1244-

1245.  Moreover, knowing that the proposed Warranty Requirement and Emissions 

Amendment would, if finalized, be incorporated by reference into the Pennsylvania 

HDD Regulation, the Truckers could have commented on those proposals when they 

were initially published.    

In their pleadings, the Truckers admit the “identicality” requirement under the 

section 177 of federal CAA, 42 U.S.C. § 7507.  Answer, ¶¶ 27 and 28.  The Truckers’ 

pleadings cite no legal authority that would require the Agencies to undertake a 

separate rulemaking for this incorporation by reference to be effective.  As the 

foregoing shows, automatic incorporation by reference of Warranty Requirement 

and Emissions Amendment of the California HDD Regulation is necessary to meet 

the CAA “consistency” requirement under the APCA and “identicality” requirement 

under the CAA.  As a result, Claims V - VII are without merit. 

For the above reasons, the Truckers have failed to state a claim upon which 

relief can be granted, Claims V-VII should be dismissed, and the Agencies’ 

Preliminary Objection should be sustained. 
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 VII. PRELIMINARY OBJECTION NO. 7: By Its Terms, There is No 

 Cause of Action Available under the RRA.  (Failure to State a 

 Claim Upon Which Relief Can Be Granted—Claim VI)  

 

The Truckers are entitled to no relief for Claim VI because there is no cause 

of action under the RRA.  In their Petition, the Truckers allege that the Agencies 

failed to comply with the RRA, 71 P.S. § 745.5, by submitting an analysis 

considering the impacts of the Warranty Requirement and Emissions Amendment. 

Petition, ¶¶ 98 and 99.  The plain language of the RRA clearly states that there is no 

cause of action available under that act.  Accordingly, the Agencies preliminarily 

objects to the Truckers’ Petition pursuant to Pa. R.C.P. 1028(a)(4) for legal 

insufficiency in the nature of a demurrer because Claim VI fails to state a claim upon 

which relief can be granted.   

Section 2(d) of the RRA provides that “this act is not intended to create a right 

or benefit, substantive or procedural, enforceable at law by a person against another 

person or against the Commonwealth, its agencies or its officers.”  71 P.S. § 

745.2(d); see also Mercury Trucking, 55 A.3d at 1067-1068.  This Court, relying on 

the limitation in section 2(d) of the RRA, has found that a party may not challenge 

the validity of a regulation based on the sufficiency of the information submitted to 

IRRC.   Marcellus Shale Coalition v. Dept. of Envt’l Prot., 193 A.3d 447, 468 (Pa. 

Cmwlth. 2018).  Likewise, this Court has determined that a disagreement with the 

information in an agency’s Regulatory Analysis Form is not, alone, a valid basis to 
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set aside a regulation.  Marcellus Shale Coalition v. Dept. of Envt’l Prot., 216 A.3d 

448, 493 (Pa. Cmwlth. 2019).  It is IRRC’s role to weigh the contents of a Regulatory 

Analysis Form and settle any disagreements related to the analysis. Id. 

The entire RRA applies to all of the Agencies regulations, including the 

limitation on legal challenges under section 2(d) of the RRA.  While the Truckers 

claim that Pennsylvania courts have found regulations to be invalid for failure to 

comply with the RRA’s required procedures, Answer at ¶ 112, they identify no legal 

authority to support that contention.  Moreover, the Truckers cite no legal authority 

under the RRA or elsewhere to support their proposition that the Agencies are 

required to submit a Regulatory Analysis Form each time that a public body statute 

or regulation, which has been incorporated by reference into a previously 

promulgated regulation without any specific language limitations, is amended or 

supplemented.  See 1 Pa. C.S. § 1937(a).  If this procedure were to be employed as 

the Truckers suggest, it would be infeasible for administrative agencies to administer 

their statutory and regulatory programs in an effective and efficient manner and 

would create uncertainty and confusion for the public and regulated community.   

For example, using the Truckers’ approach (which would not allow for 

automatic incorporation by reference) any time that the California HDD Regulation 

was amended, the Pennsylvania HDD Regulation would violate section 5(a)(8) of 

the APCA, 35 P.S. § 4005(a)(8) (consistency requirement with the CAA), and 
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section 177 of the CAA, 42 U.S.C. § 7507 (identicality requirement with California 

standards), for a period of 18-24 months before the Agencies could promulgate a 

final amendment to the Pennsylvania HDD Regulation to incorporate any California 

amendment.  This patchwork approach would frustrate DEP’s ability to implement 

and enforce the Final Pennsylvania HDD Regulation because it would not be 

identical with the California HDD Regulation as required under section 177 of the 

CAA, 42 U.S.C. § 7507, and result in additional staffing resource burdens for the 

Agencies.  Furthermore, this delay would and would create uncertainty and 

confusion for the public and regulated community.   

For the above reasons, the Truckers have failed to state a claim upon which 

relief can be granted and Claim VII should be dismissed and the Agencies’ 

Preliminary Objection should be sustained. 

 VIII. PRELIMINARY OBJECTION NO. 8:  The Truckers Failed to  

  Use All Available Administrative Processes to Challenge the  

  Pennsylvania HDD Regulation (Failure to Exhaust Administrative 

  Remedies—Claims I-VII)  

The Truckers chose not to pursue other administrative processes available 

under Pennsylvania law before filing the Petition.  Accordingly, the Agencies 

preliminarily object to Claims I-VII of the Truckers Petition pursuant to Pa. R.C.P. 

1028(a)(7) because they have failed to exhaust all available administrative remedies.   

Under the doctrine of exhaustion of administrative remedies, a party must 

exhaust all available administrative remedies before the right of judicial review 
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arises.  See The Marstellar Community Water Auth. v. Dept. of Envt’l Res., 519 A.2d. 

1112 (Pa. Cmwlth. 1987) (it is well settled that a party is precluded from seeking 

judicial review of an administrative decision without first exhausting available 

administrative remedies.)   

The Truckers had an administrative remedy available other than challenging 

the Final Pennsylvania HDD Regulation in this Court.  The Truckers could have 

filed a petition with the EQB pursuant to section 35.18 of the General Rules of 

Administrative Practice and Procedure, 1 Pa. Code § 35.18, as an available 

administrative remedy.   Section 35.18 provides that,  

a petition to an agency for the issuance, amendment, waiver or repeal 

of a regulation shall set forth clearly and concisely the interest of the 
Petitioner in the subject matter, the specific regulation, amendment, 
waiver or repeal requested, and shall cite by appropriate reference the 
statutory provision or other authority therefor. 

 
1 Pa. Code § 35.18 (emphasis added).  If successful, an action brought by the 

Truckers in accordance with 1 Pa. Code § 35.18 could have resulted in an 

amendment or repeal of the challenged Final Pennsylvania HDD Regulation, the 

same result that the Truckers now seek through the Petition. 

If the Truckers chose not to seek redress before the EQB directly, they had an 

alternative remedy under the RRA, 71 P.S. §§ 745.1-745.15.  Section 8.1 of the 

RRA, provides that,  

[IRRC], either on its own motion or on the request of any individual … 
affected by a regulation, may also review any existing regulation or 
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administrative procedure [and] the commission may submit 
recommendations to any agency recommending any changes in existing 
regulations where it finds the existing regulations or administrative 
procedure to be contrary to the public interest under the criteria 
established in this section.”   

 
71 P.S. § 745.8a.  If the IRRC had made such a recommendation to the Agencies, 

DEP would have reviewed the recommendations and determined whether to amend 

or repeal the Final Pennsylvania HDD Regulation, the relief Truckers now seek from 

this Court.  However, the Truckers chose not to pursue this course of action.   

This Court has held that “[a] party challenging administrative decision-

making that has not exhausted its administrative remedies is precluded from 

obtaining judicial review by mandamus or otherwise.” Petsinger v. Dept. of Labor 

& Industry, 988 A.2d 748, 754 (Pa. Cmwlth. 2010) (citing Matesic v. Maleski, 624 

A.2d 776 (Pa. Cmwlth. 1993) and Mueller v. Pa. State Police Headquarters, 532 

A.2d 900 (Pa. Cmwlth. 1987)).  Truckers failed to exhaust available administrative 

remedies. So, they cannot obtain judicial review of their Petition.   

For the above reasons, the Truckers have failed to exhaust all of its available 

administrative remedies, Claim I-VII should be dismissed, and the Agencies’ 

Preliminary Objection should be sustained. 

 

 

 



60 
 

CONCLUSION 

 For the reasons stated above, the Agencies respectfully request that this Court 

sustain their Preliminary Objections and dismiss the Truckers’ Petition for Review 

in its entirety, with prejudice. 

      Respectfully submitted, 

      FOR THE COMMONWEALTH OF 

      PENNSYLVANIA, DEPARTMENT OF  

      ENVIRONMENTAL PROTECTION: 

 

         /s/ Jesse C. Walker  

      JESSE C. WALKER 
      Assistant Counsel 
      Attorney ID No. 317750 
      Department of Environmental    
      Protection 
      400 Market Street, 9th Floor 
      P.O. Box 8464 
      Harrisburg, PA 17105-8464 
      (717)-787-0455 
      jeswalker@pa.gov  
 
      ROBERT A. REILEY 
      Attorney ID No. 61319 
      Counsel 
      Environmental Quality Board 
      Office of Chief Counsel 
      400 Market Street, 9th Floor 
      P.O. Box 8464 
      Harrisburg, PA 17105-8464 
      (717)-787-0478 
      rreiley@pa.gov   
DATE:    October 13, 2023 
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MOTOR TRUCK EQUIPMENT COMPANY d/b/a 
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PENNSYLVANIA DEPARTMENT OF ENVIRONMENTAL PROTECTION OF 
THE COMMONWEALTH OF PENNSYLVANIA; 
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COMMONWEALTH OF PENNSYLVANIA; and 

RICHARD NEGRIN, in his official capacity as Secretary of the Department of 
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA 

 

PETERS BROTHERS, INC.;   : 
H.R. EWELL, INC.; MOTOR TRUCK  : 
EQUIPMENT COMPANY D/B/A  : 
KENWORTH OF PENNSYLVANIA;  : 
TRANSTECK, INC.; AND   : 
PENNSYLVANIA MOTOR TRUCK  : 
ASSOCIATION,     : 
    Petitioners,  :   
     v.    :   No. 272 M.D. 2023 
       : 
PENNSYLVANIA DEPARTMENT OF  : 
ENVIRONMENTAL PROTECTION OF : 
THE COMMONWEALTH OF   : 
PENNSYLVANIA; PENNSYLANIA  : 
ENVIRONMENTAL QUALITY BOARD :  
OF THE COMMONWEALTH OF  : 
PENNSYLVANIA; and    : 
RICHARD NEGRIN, in his official   : 
capacity as Secretary of the Department : 
of Environmental Protection,   :      
       :     

Respondents. : 
 

NOTICE TO PLEAD 

 

TO: Peters Brothers, Inc., H.R. Ewell, Inc., Motor Truck Equipment 

Company d/b/a Kenworth of Pennsylvania, Inc., Transteck, Inc., 

Pennsylvania Motor Truck Association and Pacific Legal Foundation 

their attorneys:  

 
Pursuant to Pa. R.A.P. 1516(b), Petitioners are hereby notified to file a written 

response to the Preliminary Objections of Respondents, Commonwealth of 

Pennsylvania, Department of Environmental Protection and the Environmental 

Quality Board, to the Petition for Review in the Nature of a Complaint for 
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Declaratory Relief and Injunctive Relief within thirty (30) days from service hereof 

or a judgment may be entered against you. 

/s/ Jesse C. Walker  
Jesse C. Walker  

Assistant Counsel 
Attorney ID No. 317750 

Department of Environmental Protection 
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA 

 

PETERS BROTHERS, INC.;   : 
H.R. EWELL, INC.; MOTOR TRUCK  : 
EQUIPMENT COMPANY D/B/A  : 
KENWORTH OF PENNSYLVANIA;  : 
TRANSTECK, INC.; AND   : 
PENNSYLVANIA MOTOR TRUCK  : 
ASSOCIATION,     : 
    Petitioners,  :   
     v.    :   No. 272 M.D. 2023 
       : 
PENNSYLVANIA DEPARTMENT OF  : 
ENVIRONMENTAL PROTECTION OF : 
THE COMMONWEALTH OF   : 
PENNSYLVANIA; PENNSYLANIA  : 
ENVIRONMENTAL QUALITY BOARD :  
OF THE COMMONWEALTH OF  : 
PENNSYLVANIA; and    : 
RICHARD NEGRIN, in his official   : 
capacity as Secretary of the Department : 
of Environmental Protection,   :      
       :     

Respondents. : 
 

PRELIMINARY OBJECTIONS OF RESPONDENTS, 

COMMONWEALTH OF PENNSYLVANIA, 

DEPARTMENT OF ENVIRONMENTAL PROTECTION AND 

ENVIRONMENTAL QUALITY BOARD 

 
Pursuant to Pa. R.A.P. 1516(b) and Pa. R.C.P. 1028, Respondents, the 

Commonwealth of Pennsylvania, Department of Environmental Protection (“DEP”) 

and the Environmental Quality Board (“EQB”), (collectively “Agencies”) by and 

through their undersigned counsel, hereby submit the following Preliminary 

Objections to the Petition for Review in the Nature of a Complaint for Declaratory 
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Relief and Injunctive Relief (“Petition”) filed by the Peters Brothers Inc., H.R. 

Ewell, Inc., Motor Truck Equipment Company, d/b/a Kenworth of Pennsylvania, 

Transteck, Inc., and Pennsylvania Motor Truck Association (collectively “Truck 

Association”).  A brief in support will be filed upon receipt of a briefing schedule 

from the Court. 

I. PARTIES 

 

1. Petitioner, Peters Brothers, Inc. is a trucking company that specializes 

in transporting refrigerated products and commodities across the country. Peters 

Brothers is incorporated in Pennsylvania as a C-Corp. 

2. Petitioner, H.R. Ewell, Inc. is a trucking company that provides 

transportation services across the Eastern United States. H.R. Ewell, Inc., is 

incorporated in Pennsylvania as an S-Corp. 

3. Petitioner, Motor Truck Equipment Company d/b/a Kenworth of 

Pennsylvania, Inc. is a dealership that sells heavy diesel trucks, and which is 

incorporated in Pennsylvania as an S-Corp. 

4. Petitioner, Transteck, Inc. is a dealership that sells heavy diesel trucks 

in Pennsylvania. Transteck is incorporated as a Delaware S-Corp; it is headquartered 

in Harrisburg, Pennsylvania, and has various locations across Pennsylvania. 
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5. Petitioner, Pennsylvania Motor Truck Association is a trade association 

representing approximately 1,200 Pennsylvania trucking companies, dealerships, 

and other businesses servicing the trucking industry. 

6. Respondent DEP is the Commonwealth agency with the duty and 

authority to administer and enforce the Air Pollution Control Act (“APCA”), Act of 

January 8, 1960, P.L. 2119 (1959), as amended, 35 P.S. §§ 4001-4015, as well as 

provisions of the federal Clean Air Act, 42 U.S.C. §§ 7401-7671q, in Pennsylvania. 

7. Respondent EQB is an independent Commonwealth board with the 

power and duty under the APCA to, among other things, [a]dopt rules and 

regulations, for the prevention, control, reduction and abatement of air pollution, 

applicable throughout the Commonwealth, and promulgate regulations to carry out 

the Air Pollution Control Act and Clean Air Act in Pennsylvania, including 

regulations pertaining to motor vehicles.  35 P.S. §§ 4004.2, 4005(a)(1), (7) and (8). 

II. BACKGROUND 

Pollution from Heavy-Duty Diesel Engines 

8. Pollution from heavy-duty diesel (“HDD”) engines and vehicles greatly 

contributes to a number of serious health and welfare problems, including premature 

mortality, aggravation of respiratory and cardiovascular disease, changes in lung 

function and increased respiratory disease symptoms, changes to lung tissues and 

structures, altered respiratory defense mechanisms, and chronic bronchitis.  See 
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Proposed Pennsylvania HDD Regulation at 31 Pa. Bull. 4958, 4959 (September 1, 

2001) and Final Pennsylvania HDD Regulation at 32 Pa. Bull. 2327 (May 11, 2002). 

9. Further, the United States Environmental Protection Agency (“EPA”) 

has concluded that diesel exhaust is likely to be carcinogenic to humans.  Id.   

10. Although vehicles powered by HDD engines account for about only 1% 

of all motor vehicles and equipment, they are responsible for nearly 25% of nitrogen 

oxide (“NOx”) pollution, which is the primary precursor pollutant for ground-level 

ozone pollution.  Id. 

11. Emissions from HDD engines and vehicles account for a substantial 

portion of ambient particulate matter (“PM”) and ground-level ozone levels.  Urban 

areas, which include many poorer neighborhoods, can be disproportionately 

impacted by HDD vehicle emissions because of heavy traffic in densely populated 

urban areas.  Id.  

The Air Pollution Control Act 

12. In its Declaration of Policy for the APCA, the General Assembly 

declared, among other things, that the policy of the Commonwealth of Pennsylvania 

is to protect the air resources of the Commonwealth to the degree necessary for the 

protection of public health, safety and well-being of its citizens; to develop, attract, 

and expand industry; and to implement the provisions of the federal Clean Air Act, 

(“CAA”) 42 U.S.C. §§ 7401-7671q, in Pennsylvania.  35 P.S. § 4002. 
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13. The first duty and responsibility of DEP identified in the APCA is to 

“[i]mplement the provisions of the [CAA] in the Commonwealth.”  35 P.S. 

§ 4004(1).   

14. The first duty and responsibility of the EQB set forth in the ACPA is to 

“[a]dopt rules and regulations, for the prevention, control, reduction and abatement 

of air pollution, applicable throughout the Commonwealth.” 35 P.S. § 4005(1). 

15. The EQB also has the authority to “adopt rules and regulations designed 

to reduce emissions from motor vehicles … in consultation with the Department of 

Transportation.”  35 P.S. § 4005(7). 

16. The EQB may also “adopt rules and regulations to implement the 

provisions of the [CAA]” and those “rules and regulations adopted to implement the 

provisions of the [CAA] shall be consistent with the requirements of the [CAA] and 

the regulations adopted thereunder.” 35 P.S. § 4005(a)(8).   

17. Moreover, section 4.2 of the APCA, 35 P.S. § 4004.2, recognizes that, 

in implementing the NAAQS (section 109 of the CAA), EQB may by regulation to 

impose requirements to achieve and maintain NAAQS using measures authorized or 

required by the APCA or CAA. 
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The Clean Air Act 

18. Under section 109 of the CAA, EPA is required to establish National 

Ambient Air Quality Standards (“NAAQS”) throughout the nation to protect public 

health and the environment.  42 U.S.C. § 7409.   

19. In carrying out these responsibilities, EPA has, throughout the years, 

designated multiple areas of Pennsylvania as nonattainment with the primary health-

based ozone NAAQS. See e.g. 56 Fed. Reg. 56694 (Nov. 6, 1991); 69 Fed. Reg. 

23858, 23931 (Apr. 30, 2004); 77 Fed. Reg. 30088, 30142 (May 21, 2012); 83 Fed. 

Reg. 25776, 25828 (Jun. 4, 2018) and 87 Fed. Reg. 60897, 60917 (Oct. 7, 2022). 

Designating an area as nonattainment with primary health-based ozone NAAQS 

under CAA section 107 (42 U.S.C. § 7407) means that a state becomes subject to 

the CAA Title I, Part D requirements and is tasked with developing and 

implementing pollution control measures to attain the NAAQS. 

20. Moreover, all of Pennsylvania is designated as moderate nonattainment 

with the ozone NAAQS as a matter of law because Pennsylvania is included in the 

Ozone Transport Region established by Congress under section 184 of the CAA.  42 

U.S.C. § 7511c. This means that irrespective of EPA’s CAA section 107 designation 

for ozone, Pennsylvania is automatically subject to the specific requirements in CAA 

Title I, Part D for a moderate nonattainment area and must develop and implement 

pollution control measures to attain the ozone NAAQS. 
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21. Under section 110 of the CAA, 42 U.S.C. § 7410, states have the 

primary responsibility for attaining and maintaining NAAQS within their borders. 

They do so by developing a State Implementation Plan (“SIP”). A SIP is a series of 

measures, including promulgating regulations, means to control air pollution from 

both stationary and mobile sources.    

22. Under section 202 of the CAA, 42 U.S.C. § 7521, EPA can establish 

emission standards and enforcement procedures for new motor vehicles or new 

motor vehicle engines made, sold and used in the country which cause or contribute 

to air pollution.   With one exception, EPA’s authority in this regard is exclusive as 

CAA section 209(a), 42 U.S.C. § 7543(a), prohibits states from adopting or 

enforcing any standard relating to the control of emissions from new motor vehicles 

or new motor vehicle engines. 

23. EPA has promulgated a federal HDD regulation pursuant to the CAA, 

which sets forth emission standards and enforcement procedures for new HDD 

engines and vehicles.  See generally 40 CFR Part 1036 (Control of Emissions from 

New and In-Use Heavy-Duty Highway Engines).   

24. However, section 209(b) of the CAA, 42 U.S.C. § 7543(b), allows 

California – and only California – to obtain a waiver of Federal preemption from 

EPA to promulgate and enforce its own emission standards for new motor vehicles 

or new motor vehicle engines.  



10 
 

25. A waiver would be granted if, among other things, EPA finds that the 

California standards and accompanying enforcements procedures (i.e., testing and 

warranty) are not inconsistent with section 202(a) of the CAA.  42 U.S.C. 

§ 7543(b)(1)(C).   

26. California has established its own HDD regulation (“California HDD 

Regulation”) which sets forth emission standards and accompanying enforcement 

procedures for which EPA has granted previous waivers. See generally 13 CCR 

Division 3, Chapter 1, Article 2; see also 53 Fed. Reg. 7021 (Mar. 4, 1998), 70 Fed. 

Reg. 50322 (Aug. 26, 2005) and 88 Fed. Reg. 20688 (Apr. 6, 2023). 

27. Because of the inability of many states to attain and maintain the 

applicable NAAQS, Congress amended the CAA to allow those states with 

nonattainment plan provisions approved by EPA under Title I, Part D of the CAA to 

adopt emission standards for motor vehicles that are identical to the California 

standards and enforcement procedures for which a CAA section 209(b) waiver has 

been granted for such model year.  Section 177 of the CAA, 42 U.S.C. § 7507. 

28. States are prohibited under CAA section 177, 42 U.S.C. § 7507, from 

taking any type of action which would create or have the effect of creating a “third 

vehicle” which is different from a new motor vehicle or motor vehicle engine that is 

certified in California as meeting California standards. 
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The Pennsylvania Heavy-Duty Diesel Regulation  

29. In 2002, the EQB used its statutory authority under section 5(a)(1) and 

(7) of the APCA, 35 P.S. § 4005(a)(1) and (7), to adopt 25 Pa. Code Chapter 126, 

Subchapter E, the Pennsylvania HDD Regulation.   Through the Pennsylvania HDD 

Regulation, Pennsylvania expressly adopted and incorporated by reference certain 

requirements of the California HDD Regulation, as Pennsylvania was authorized to 

do under section 177 of the Clean Air Act, 42 U.S.C. § 7507.  See 32 Pa. Bull. 2327. 

30. The Final Pennsylvania HDD Regulation was adopted, in part, because 

it would contribute to Pennsylvania’s attainment and maintenance of the health-

based standard NAAQS standard for ozone in Pennsylvania by reducing emissions 

from new HDD vehicles and engines.  Under the Final Pennsylvania HDD 

Regulation, newer HDD engines and vehicles would emit less pollution than those 

subject to the federal standards and test procedures in effect at that time.   31 Pa. 

Bull. at 4958-4960 and 4962, and 32 Pa. Bull. at 2327, 2328 and 2332. 

31. The preambles of the Proposed and Final Pennsylvania HDD 

Regulation explain that “[m]odeling data from the Philadelphia area indicated that 

daily emissions of NOx would be reduced by 2 tons per average summer day and 

12.5 tons per average summer day Statewide from [HDD] trucks manufactured in 

2005 and 2006 subject to the requirements of the Pennsylvania HDD Regulation.”  

31 Pa. Bull. at 4962 and 32 Pa. Bull. at 2332. 
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32. DEP consulted with the Department of Transportation during the 

development of the Proposed and Final Pennsylvania HDD Regulation.  31 Pa. Bull. 

at 4960 and 32 Pa. Bull. at 2329. 

33. In both the Proposed and Final Pennsylvania HDD Regulations, the 

Agencies identified the following compelling public needs for the regulation – HDD 

engines and vehicles contribute greatly to a number of serious health and welfare 

problems; emissions from HDD engines and vehicles account for a substantial 

portion of ambient particulate matter (“PM”) and ground-level ozone levels; 

Pennsylvania is a conduit for a large amount of truck traffic and, if this rulemaking 

is not adopted, Pennsylvania can expect additional NOx emissions; and the emission 

reductions from the regulations are necessary to contribute to the attainment and 

maintenance of the ozone health-based standard in the Commonwealth.  See 31 Pa. 

Bull. at 4959, 4962 and 32 Pa. Bull. at 2327, 2332.   

34. In 2018, California adopted a rulemaking amending the California 

HDD Regulation to establish warranty requirements for 2022 and subsequent model 

years (“MY”) of new HDD vehicles and engines. (“Warranty Regulation”).  See 

13 CCR § 2036(c)(4)(B)-(D).  Through these amendments, which were subject to 

public participation, California sought to reduce HDD vehicle and engine emissions 

of NOx, particulate matter and other pollutants.  See State of California Air 
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Resources Board, Initial Statement of Reason, May 18, 2018, pp. I-4 and II-1 to II-

11 available at: ISOR HD Warranty (ca.gov).   

35. EPA issued a CAA section 209(b) waiver for California’s Warranty 

Regulation on April 6, 2023 (88 Fed. Reg. 20688).   

36 The Warranty Regulation was incorporated by reference by operation 

of law into the Pennsylvania HDD Regulation at 25 Pa. Code § 126.521. 

37. In 2021, DEP issued a public notice announcing that it was suspending 

enforcement of the Pennsylvania HDD Regulation, explaining that DEP would not 

take enforcement action against the manufacturers and dealers of new HDD vehicles 

and engines sold, leased, offered for sale or lease, imported, delivered, purchased, 

rented, acquired or received in the Commonwealth that did not meet the California 

HDD Regulation requirements.  The suspension allowed new HDD vehicles and 

engines subject to that regulation that did not meet the requirements of the California 

HDD Regulation to be sold, leased, offered for sale or lease, imported, delivered, 

purchased, rented, acquired or received in Pennsylvania beginning with MY 2022.  

51 Pa. Bull. 7000 (November 6, 2021). 

38. In December 2021 California adopted a rulemaking entitled “Heavy-

Duty Engine and Vehicle Omnibus Regulation and Associated Amendments.” 

(“Emissions Regulation”) The Emissions Regulation established emission standards 

for 2024 and subsequent MY HDD engines and vehicles and became effective in 

https://ww2.arb.ca.gov/sites/default/files/barcu/regact/2018/hdwarranty18/isor.pdf?_ga=2.64270255.1060666025.1688726066-1217555616.1586991301
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California. See Heavy-Duty Omnibus Regulation at: Heavy-Duty Omnibus 

Regulation | California Air Resources Board   

39. Through these California HDD Regulation amendments, California 

sought to reduce NOx, PM and other emissions from new HDD engines and vehicles 

to attain the NAAQS.  See State of California Air Resources Board, Initial Statement 

of Reason, May 18, 2018, pp. II-1 to II-3 available at:  HD Omnibus ISOR: Revised 

on 7-9-2020 for Errata (ca.gov) The Emissions Regulation was incorporated by 

reference into various applicable sections of the Pennsylvania HDD Regulation.   

40. California has applied to EPA for a CAA section 209(b) waiver for the 

Emissions Regulation.  EPA has taken no action on California’s waiver request at 

the time of the filing of the Truck Association’s Petition. 

41. In 2023, DEP issued another public notice announcing suspension of 

enforcement of the Pennsylvania HDD Regulation. 53 Pa. Bull. 3166 (June 10, 2023) 

(“current suspension”).  The current suspension of enforcement superseded the 

previous November 6, 2021 suspension notice.  

42. Like the previous suspension, the current suspension means that DEP 

will not take enforcement action against manufacturers and dealers of new HDD 

vehicles and engines sold, leased, offered for sale or lease, imported, delivered, 

purchased, rented, acquired or received in the Commonwealth that do not meet the 

California HDD Regulation requirements.  The current suspension allows new HDD 

https://ww2.arb.ca.gov/rulemaking/2020/hdomnibuslownox
https://ww2.arb.ca.gov/rulemaking/2020/hdomnibuslownox
https://ww2.arb.ca.gov/sites/default/files/barcu/regact/2020/hdomnibuslownox/isor.pdf
https://ww2.arb.ca.gov/sites/default/files/barcu/regact/2020/hdomnibuslownox/isor.pdf
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vehicles and engines subject to the Pennsylvania HDD Regulation that have not met  

the requirements of the California HDD to be sold, leased, offered for sale or lease, 

imported, delivered, purchased, rented, acquired or received in this Commonwealth 

during the suspension period beginning with MY 2022 and ending with MY 2026.   

III. PRELIMINARY OBJECTIONS 

FIRST PRELIMINARY OBJECTION - 

TRUCK ASSOCIATION LACKS THE CAPACITY TO SUE  

(STANDING AND RIPENESS - CLAIMS I-VII) 

 

43. The Agencies hereby incorporate by reference the preceding 

paragraphs, as if more fully set forth herein.  

44. Preliminary objections challenging the sufficiency of a pleading are 

available under Pa. R.C.P. 1028(a)(4).  In addition, preliminary objections raising a 

lack of capacity to sue are available under Pa. R.C.P. 1028(a)(5). 

45. It is well established that for a party to have standing to challenge a 

final agency action, the party must be aggrieved.  South Whitehall Twp. Police 

Service v. South Whitehall Twp., 555 A.2d 793, 795 (Pa. 1989) (quoting Franklin 

Twp. v. Dept. of Envtl Res., 452 A.2d 718, 719 (Pa. 1982)). 

46. "The core concept of standing is that a person who is not adversely 

affected in any way by the matter he seeks to challenge is not aggrieved thereby and 

has no standing to obtain a judicial resolution to his challenge."  Penn Parking 

Garage Inc., v. City of Pittsburgh, 346 A.2d 269, 280-281 (Pa. 1975).  
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47. The Pennsylvania Supreme Court has stated the following regarding 

standing and ripeness: “[T]here is considerable overlap between the two doctrines, 

especially where the objecting party's claim that the matter is not justiciable is 

focused on arguments that the interest asserted by the petitioner is speculative, not 

concrete, or would require the court to offer an advisory opinion.”   Yocum v. Pa. 

Gaming Control Bd., 161 A.3d 228, 234 (Pa. 2017).  

48. DEP announced that, beginning November 8, 2021, prior to EPA’s 

grant of a CAA section 209(b) waiver to California for the Warranty Regulation, the 

Department would suspend enforcement of 25 Pa. Code Chapter 126, Subchapter E 

(relating to Pennsylvania Heavy-Duty Diesel Emissions Control Program) 

commencing with MY 2022. 51 Pa. Bull. 7000 (November 6, 2021). 

49. Subsequently, DEP announced a superseding suspension of 

enforcement of the Pennsylvania HDD Regulation, 25 Pa. Code Chapter 126, 

Subchapter E (relating to Pennsylvania Heavy-Duty Diesel Emissions Control 

Program) until January 2, 2026.  53 Pa. Bull. 3166 (June 10, 2023).  This notice 

suspended the Department’s enforcement of the Pennsylvania HDD Regulation for 

MY 2022 through MY 2026. 

Warranty Regulation Not Effective 

50. Because of the suspension of enforcement of the Pennsylvania HDD 

Regulation for MY 2022 through MY 2026 the California Warranty Regulation that 
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the Truck Association objects to in the Petition is not effective in Pennsylvania.  

Accordingly, the Truck Association is not aggrieved and has no standing to 

challenge the Pennsylvania HDD Regulation. 

51. To the extent that the Truck Association asserts that this suspension of 

enforcement does not protect it from any third-party action, this assertion is 

speculative.  No third party has taken any action to enforce the Warranty Regulation 

in Pennsylvania. The Truck Association cannot claim standing on speculation.   

52. The Truck Association’s Petition is not ripe for review because the 

Department has suspended enforcement of the Pennsylvania HDD Regulation for 

MY 2022 through MY 2026, and any opinion offered by this Court regarding the 

Warranty Regulation would be advisory.     

 Emissions Regulation Not Effective 

53. Furthermore, as of the date of Truck Association’s filing of the Petition, 

California has not been granted a waiver by EPA under section 209(b) of the CAA, 

42 U.S.C. § 7543(b), to implement and enforce the Emissions Regulation. 

54. Neither California nor any other state can enforce the Emissions 

Regulation unless and until EPA grants a waiver for the Emissions Regulation.  See 

MVMA v. NYSDEC, 17 F. 3d 521, 534 (2d Cir 1994) (though a state may adopt a 

California vehicle emission standard regulation, the regulation cannot be enforced 

unless and until EPA grants a waiver).  
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55. Because EPA has not granted a waiver to California for the Emissions 

Regulation that the Truck Association objects to in the Petition, the Truck 

Association is not aggrieved and lacks standing to challenge the Pennsylvania HDD 

Regulation. 

56. The Truck Association’s Petition is not ripe for review because EPA 

has not granted a waiver to California for the Emissions Regulation that the Truck 

Association objects to in the Petition, and any opinion offered by this Court 

regarding the Emissions Regulation would be advisory.     

57. Even assuming arguendo, that EPA issued a waiver for the Emissions 

Regulation, the Truck Association would still lack standing, and its challenge to the 

Emissions Regulation would not be ripe, because Pennsylvania has suspended 

enforcement of the Pennsylvania HDD Regulation for MY 2022 through MY 2026.   

58. No enforcement of either the California Warranty Regulation or 

Emissions Regulation by DEP has occurred or can occur because of the suspension 

of Pennsylvania HDD Regulation enforcement and EPA’s inaction on California’s 

CAA section 209(b) waiver request for the Emissions Regulation. So, the Truck 

Association lacks standing and its Petition is not ripe for review. 

59. WHEREFORE, the Truck Association lacks the capacity to sue, Claims 

I-VII should be dismissed, and the Agencies’ Preliminary Objections should be 

sustained. 



19 
 

SECOND PRELIMINARY OBJECTION - 

LACK OF SUBJECT MATTER JURISDICTION OVER  

TRUCK ASSOCIATION CLAIMS  

(RIPENESS – CLAIMS I-VII) 

 

60. The Agencies hereby incorporate by reference the preceding 

paragraphs, as if more fully set forth herein. 

61. Preliminary objections challenging the lack of subject matter 

jurisdiction over a claim are available under Pa. R.C.P. 1028(a)(1). 

 62. EQB acted pursuant to its authority under sections 5(a)(1) and (7) of 

the APCA to promulgate the Final Pennsylvania HDD Regulation to contribute to 

attainment and maintenance of the ozone NAAQS.  32 Pa. Bull. 2327, 2329 and 

2333. 

63.  Section 4.2 of the APCA, 35 P.S. § 4004.2, applies to EQB actions to 

implement the NAAQS (Section 109 of the CAA) to impose requirements to achieve 

and maintain NAAQS using measures authorized or required by the APCA or CAA. 

64.  Section 4.2(e) of the APCA provides, “No person may file a pre-

enforcement challenge under this section based in any manner upon the standards 

set forth in subsection (b) of this section [35 P.S. § 4004.2].”  35 P.S. § 4004.2(e). 

 65. DEP has not enforced the California Warranty Regulation or Emissions 

Regulation under the Pennsylvania HDD Regulation because the Commonwealth 

has suspended enforcement of the Pennsylvania HDD Regulation (25 Pa. Code 

Chapter 126, Subchapter E) for MY 2022 through MY 2026.    
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 66. Further, DEP could not enforce the Emissions Regulation in 

Pennsylvania under the Pennsylvania HDD Regulation because EPA has not granted 

a waiver for the California Emissions Regulation.   

67. The Truck Association acknowledges DEP’s suspensions of 

enforcement of the Pennsylvania HDD Regulation.  Petition ¶ 51.  The Truck 

Association does not assert that DEP has enforced the Pennsylvania HDD 

Regulations against it or anyone else.  

68. Accordingly, the Petition is a pre-enforcement challenge to the 

adoption of the California Warranty Regulation and Emissions Regulation in 

Pennsylvania under the Pennsylvania HDD Regulation. 

69. Pursuant to section 4.2(e) of the APCA, 35 P.S. § 4004.2(e), this Court 

lacks subject matter jurisdiction to entertain a pre-enforcement challenge to the 

adoption of the California Warranty Regulation or Emissions Regulation under the 

Pennsylvania HDD Regulation (25 Pa. Code Chapter 126, Subchapter E).   

70. WHEREFORE, this Court lacks subject matter jurisdiction over the 

Truck Association’s Petition, Claims I-VII should be dismissed, and the Agencies’ 

Preliminary Objections should be sustained. 
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THIRD PRELIMINARY OBJECTION - 

TRUCK ASSOCIATION HAS FAILED TO STATE A CLAIM UPON 

WHICH RELIEF CAN BE GRANTED  

(CLAIM I) 

71. The Agencies hereby incorporate by reference the preceding 

paragraphs, as if more fully set forth herein.  

72. In Claim I, the Truck Association claims that the Pennsylvania HDD 

Regulation is ultra vires because Pennsylvania lacked the authority to adopt the 

Pennsylvania HDD Regulation, 25 Pa. Code Chapter 126, Subchapter E.   

73. Preliminary objections challenging the sufficiency of a pleading are 

available under Pa. R.C.P. 1028(a)(4). 

74. Section 5(a)(1) of the APCA grants the EQB broad regulatory authority 

“for the prevention, control, reduction, and abatement of air pollution.” 35 P.S. 

§ 4005(a)(1).   

75. Section 5(a)(7) of the APCA also grants the EQB regulatory authority 

to “adopt rules and regulations designed to reduce emissions from motor vehicles.” 

35 P.S. § 4005(a)(7).   

76. Moreover, Section 5(a)(8) of the APCA grants the EQB regulatory 

authority to “adopt rules and regulations to implement the provisions of the [CAA]. 

The rules and regulations adopted to implement the provisions of the [CAA] shall 

be consistent with the requirements of the [CAA] and the regulations adopted 

thereunder.”  35 P.S. § 4005(a)(8).   
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77. Section 209(b) of the CAA grants the State of California the authority 

to establish its own emission standards for new motor vehicles or new motor vehicle 

engines and accompanying enforcement procedures, if EPA grants a waiver for those 

emission standards and accompanying enforcement procedures after determining 

that those California standards and procedures are not inconsistent with the standards 

established under section 202(a).  42 U.S.C. § 7543(b).   

78. Section 177 of the CAA allows other States with nonattainment plan 

provisions under CAA Title I, Part D, approved by EPA, to adopt “such standards 

[if they] are identical to the California standards for which a waiver has been 

granted ….” 42 U.S.C. § 7507(1). See Motor and Equipment Mfrs. Ass'n, Inc. v. U.S. 

EPA, 627 F.2d 1095, 1107 (D.C. Cir., 1979). 

79. In accordance with the provisions of the APCA and CAA identified 

above, the EQB adopted the Pennsylvania HDD Regulation, 25 Pa. Code Chapter 

126, Subchapter E, to incorporate the California HDD Regulation by reference.  See 

32 Pa. Bull. 2327 (May 11, 2002); see also 1 Pa. C.S.A. § 1937(a).   

80. Because the EQB’s actions were authorized by both state and federal 

law, the Truck Association’s claim that the Pennsylvania HDD Regulation is ultra 

vires is without merit. 
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81. WHEREFORE, the Truck Association has failed to state a claim upon 

which relief can be granted, Claim I should be dismissed, and the Agencies’ 

Preliminary Objections should be sustained. 

FOURTH PRELIMINARY OBJECTION - 

TRUCK ASSOCIATION HAS FAILED TO STATE A CLAIM UPON 

WHICH RELIEF CAN BE GRANTED  

(CLAIM II) 

 

82. The Agencies hereby incorporate by reference the preceding 

paragraphs, as if more fully set forth herein.  

83. In Claim II, the Truck Association claims that the Pennsylvania HDD 

Regulation is ultra vires because the Agencies failed to consult with the Department 

of Transportation when developing the Pennsylvania HDD Regulation, 25 Pa. Code 

Chapter 126, Subchapter E.   

84. Preliminary objections challenging the sufficiency of a pleading are 

available under Pa. R.C.P. 1028(a)(4). 

85. Section 5(a)(7) of the APCA grants the EQB regulatory authority to 

“adopt rules and regulations designed to reduce emissions from motor vehicles.” 

35 P.S. § 4005(a)(7).   

86. Section 5(a)(7) further provides that “such rules and regulations shall 

be developed in consultation with the Department of Transportation.”  Id.  
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87. Both the Proposed and Final Pennsylvania HDD Regulation were 

developed in consultation with the Department of Transportation.  See 31 Pa. Bull. 

4958, 4960 (September 1, 2001) and 32 Pa. Bull. 2327, 2329 (May 11, 2002). 

88. The APCA does not grant the Department of Transportation any 

rulemaking authority and the Truck Association has not identified any such 

rulemaking authority for that department related to the establishment of new vehicle 

emission standards under the APCA or any other Pennsylvania statute. 

89. WHEREFORE, the Truck Association has failed to state a claim upon 

which relief can be granted, Claim II should be dismissed, and the Agencies’ 

Preliminary Objections should be sustained. 

FIFTH PRELIMINARY OBJECTION - 

TRUCK ASSOCIATION HAS FAILED TO STATE A CLAIM UPON 

WHICH RELIEF CAN BE GRANTED  

(CLAIMS III AND IV) 

 

90. The Agencies hereby incorporate by reference the preceding 

paragraphs, as if more fully set forth herein.  

91. In Claims III and IV, the Truck Association claims that the 

Pennsylvania HDD Regulation, 25 Pa. Code Chapter 126, Subchapter E, violates the 

“nondelegation doctrine.”   

92. Preliminary objections challenging the sufficiency of a pleading are 

available under Pa. R.C.P. 1028(a)(4). 



25 
 

93.  Under section 5(a)(7) of the APCA, the General Assembly made the 

basic policy choice that there must be rules in place to reduce motor vehicle 

emissions and that EQB, the entity with subject-matter expertise, should adopt rules 

and regulations that realize the General Assembly’s decision “to reduce emissions 

from motor vehicles.” 35 P.S. § 4005(a)(7).   

94. Under section 5(a)(8) the APCA, the General Assembly made an 

additional policy choice that Pennsylvania should “implement the provisions of the 

[CAA],” and charged the EQB with the task of adopting rules and regulations that 

do so. 35 P.S. § 4005(a)(8).   

95. Additionally, under the CAA, Congress explicitly authorized States 

other than California with nonattainment plan provisions under CAA Title I, Part D 

approved by EPA to adopt “such standards [if they] are identical to the California 

standards for which a waiver has been granted ….” 42 U.S.C. § 7507(1). 

96. Consistent with those basic policy choices, and within the statutory 

boundaries established under the APCA and the CAA, the EQB adopted the 

Pennsylvania HDD Regulation in 2002, incorporating the California HDD 

Regulation by reference.  See 32 Pa. Bull. 2327 (May 11, 2002); see also 1 Pa. C.S. 

§ 1937(a).     

97. Because the EQB’s actions realized the policy choices made by the 

Pennsylvania General Assembly and Congress in the APCA and CAA, respectively, 
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the Truck Association’s claims that the Pennsylvania HDD Regulation violates the 

“nondelegation doctrine” are without merit. 

98. WHEREFORE, the Truck Association has failed to state a claim upon 

which relief can be granted, Claims III and IV should be dismissed, and the 

Agencies’ Preliminary Objections should be sustained. 

   SIXTH PRELIMINARY OBJECTION - 

TRUCK ASSOCIATION HAS FAILED TO STATE A CLAIM UPON 

WHICH RELIEF CAN BE GRANTED 

(CLAIMS V-VII) 

 

99. The Agencies hereby incorporate by reference the preceding 

paragraphs, as if more fully set forth herein.  

100. In Claims V – VII the Truck Association asserts that the Agencies failed 

to comply with the Commonwealth Documents Law, 45 P.S. §§ 1201-1208, by 

failing to solicit public comment on the California Warranty Regulation and 

Emissions Regulation; violated the Regulatory Review Act, 71 P.S. § 745.5, by 

failing to submit an analysis to the Independent Regulatory Review Commission 

considering the impacts of California Warranty Regulation and Emissions 

Regulation; and failed to comply with 4 Pa. Code § 1.374 by failing to submit a 

document to the Governor’s office asserting that the California Warranty Regulation 

and Emissions Regulation are needed to address a compelling need.   

101. Preliminary objections challenging the sufficiency of a pleading are 

available under Pa. R.C.P. 1028(a)(4). 
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102. Both the Proposed and Final Pennsylvania HDD Regulations were 

promulgated consistent with all applicable Pennsylvania statutes and regulations, 

including the Commonwealth Documents Law, 45 P.S. §§ 1201-1208.  See 31 Pa. 

Bull. 4958, 4960 and 4962 (September 1, 2001), and 32 Pa. Bull. 2327, 2329 and 

2333 (May 11, 2002).  The Truck Association does not dispute this in its Petition.  

103. While both the Proposed and Final Pennsylvania HDD Regulations 

adopted, and incorporated by reference, certain requirements of the California 

Exhaust Emission Standards and Test Procedures for 1985 and Subsequent Model 

Year Heavy-Duty Engines and Vehicles as authorized under section 177 of the CAA, 

see e.g., id., at 31 Pa. Bull. at 4958 and 32 Pa. Bull. at 2327, Pennsylvania regulations 

that incorporate external regulations need not undergo a new period of public 

comment every time the external regulations are revised.  

104. Section 1937(a) of the Pennsylvania Statutory Construction Act states,  

A reference in a statute to a statute or to a regulation 
issued by a public body or public officer includes the 
statute or regulation with all amendments and supplements 

thereto and any new statute or regulation substituted for 

such statute or regulation, as in force at the time of 
application of the provision of the statute in which such 
reference is made, unless the specific language or the 
context of the reference in the provision clearly includes 
only the statute or regulation as in force on the effective 
date of the statute in which such reference is made.   

 

1 Pa.C.S. § 1937(a) (emphasis added).   
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105. The Pennsylvania Statutory Construction Act also applies to the 

construction of regulations. 1 Pa. Code § 1.7; Highway New, Inc. v. Dept. of Transp., 

789 A.2d 802, 808 (Pa. Cmwlth. 2002).  

106. Accordingly, the Agencies had no obligation to take the steps identified 

in Claims V-VII of the Truck Association’s Petition because amendments to the 

California HDD Regulations were automatically incorporated into the Pennsylvania 

HDD Regulation, 25 Pa. Code Chapter 126, Subchapter E, by operation of law. 

107. Because the Truck Association does not assert that the promulgation of 

the Pennsylvania HDD Regulation in 2002 failed to comply with the Commonwealth 

Documents Law, the Regulatory Review Act and 4 Pa. Code § 1.374 Claims V - VII 

are without merit.   

108. WHEREFORE, the Truck Association has failed to state a claim upon 

which relief can be granted, Claims V-VII should be dismissed, and the Agencies’  

Preliminary Objections should be sustained. 

SEVENTH PRELIMINARY OBJECTION - 

TRUCK ASSOCIATION HAS FAILED TO STATE A CLAIM UPON 

WHICH RELIEF CAN BE GRANTED 

(CLAIM VI) 

 

109. Agencies hereby incorporate by reference the preceding paragraphs, as 

if more fully set forth herein.  

110.  In Claim VI, the Truck Association asserts that the Agencies failed to 

comply with the Regulatory Review Act, 71 P.S. § 745.5, by submitting an analysis 



29 
 

considering the impacts of California Warranty Regulation and Emissions 

Regulation. 

111. Preliminary objections challenging the sufficiency of a pleading are 

available under Pa. R.C.P. 1028(a)(4).  

112. As a matter of law, there is no cause of action under the Regulatory 

Review Act.  Section 2(d) of the Regulatory Review Act states that “this act is not 

intended to create a right or benefit, substantive or procedural, enforceable at law by 

a person against another person or against the Commonwealth, its agencies or its 

officers.”  71 P.S. § 745.2(d).   

113. This Court, relying on the limitation in section 2(d) of the Regulatory 

Review Act, has found that a party may not challenge the validity of a regulation 

based on the sufficiency of the information submitted to the Independent Regulatory 

Review Commission.  Marcellus Shale Coalition v. Dep’t of Env’t Prot., 193 A.3d 

447, 468 (Pa. Cmwlth. 2018).   

114. Likewise, this Court has determined that a disagreement with the 

information in an agency’s Regulatory Analysis Form is not, alone, a valid basis to 

set aside a regulation.  Marcellus Shale Coalition v. Dept. of Envtl. Prot., 216 A.3d 

448, 493 (Pa. Cmwlth. 2019).  It is IRRC’s role to weigh the contents of a Regulatory 

Analysis Form and settle any disagreements related to the analysis.  Id.   



30 
 

115. WHEREFORE, the Truck Association has failed to state a claim upon 

which relief can be granted, Claim VI should be dismissed, and the Agencies’ 

Preliminary Objections should be sustained. 

EIGHTH PRELIMINARY OBJECTION - 

TRUCK ASSOCIATION HAS FAILED TO EXHAUST ALL  

AVAILABLE ADMINISTRATIVE REMEDIES 

(CLAIMS I-VII) 

 

116. The Agencies hereby incorporate by reference the preceding 

paragraphs, as if more fully set forth herein.  

117. Preliminary objections asserting failure to exhaust an administrative 

remedy are available under Pa. R.C.P. 1028(a)(7). 

118. "It is well settled that this court must refrain from exercising its original 

equitable jurisdiction to review an allegedly invalid regulation when there exists an 

adequate statutory remedy and review process."  Duquesne Light Co., Inc. v. Dept. 

of Envtl. Prot., 724 A.2d 413, 420 (Pa. Cmwlth. 1999) (citing Concerned Citizens of 

Chestnuthill Twp. v. Dept. of Envtl. Res., 632 A.2d 1, 2-3 (Pa. Cmwlth. 1993), appeal 

denied, 642 A.2d 488 (1994). 

119. Under the doctrine of exhaustion of administrative remedies, a party 

must exhaust all available administrative remedies before the right of judicial review 

arises.  See The Marstellar Community Water Auth. v. Dept. of Envtl. Res., 519 A.2d. 

1112 (Pa. Cmwlth. 1987) (where it is well settled that a party is precluded from 
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seeking judicial review of an administrative decision without first exhausting 

available administrative remedies.)   

120. The Truck Association had an administrative remedy available other 

than challenging the Pennsylvania HDD Regulation, 25 Pa. Code Chapter 126, 

Subchapter E.   

121. The Truck Association should have filed a petition with the EQB 

pursuant to section 35.18 of the General Rules of Administrative Practice and 

Procedure, which provides: 

A petition to an agency for the issuance, amendment, waiver or repeal 
of a regulation shall set forth clearly and concisely the interest of the 
Petitioner in the subject matter, the specific regulation, amendment, 
waiver or repeal requested, and shall cite by appropriate reference the 
statutory provision or other authority therefor. The petition shall set 
forth the purpose of, and the facts claimed to constitute the grounds 
requiring, the regulation, amendment, waiver or repeal. Petitions for the 
issuance or amendment of a regulation shall incorporate the proposed 
regulation or amendment. 
 

1 Pa. Code § 35.18 
 

122. If successful, an action brought by the Truck Association in accordance 

with the above cited section would result in the amendment or repeal of the 

challenged Pennsylvania HDD Regulation, the same result that the Truck 

Association now seeks through its Petition.  
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123. If the Truck Association chose not to seek redress before the EQB 

directly, it has an alternative remedy under the Regulatory Review Act.  Section 8.1 

of the Regulatory Review Act provides: 

The [Independent Regulatory Review Commission], either on its own 
motion or on the request of any individual, agency, corporation, 
member of the general assembly or any other entity which may be 
affected by a regulation, may also review any existing regulation or 
administrative procedure.... The commission may submit 
recommendations to any agency recommending any changes in existing 
regulations where it finds the existing regulations or administrative 
procedure to be contrary to the public interest under the criteria 
established in this section. 
 

71 P.S. § 745.8a. 
 

124. A party challenging administrative decision-making that has not 

exhausted its administrative remedies is precluded from obtaining judicial review by 

mandamus or otherwise. Petsinger v. Dept of Labor & Industry, 988 A.2d 748, 754 

(Pa. Cmwlth. 2010) (citing Matesic v. Maleski, 624 A.2d 776 (Pa. Cmwlth. 1993) 

and Mueller v. Pa. State Police Headquarters, 532 A.2d 900 (Pa. Cmwlth. 1987)).   

125. WHEREFORE, because the Truck Association has failed to exhaust all 

available administrative remedies, Claims I-VII should be dismissed, and the 

Agencies’ Preliminary Objections should be sustained. 

 

 

 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000262&cite=PS71S745.8A&originatingDoc=I0f31ea78352211d986b0aa9c82c164c0&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=f78cb2806a5246a6beb9afb9e8cdd919&contextData=(sc.History*oc.Default)


33 
 

V. CONCLUSION 

For the reasons stated above, the Agencies respectfully requests that this Court 

sustain the Agencies’ Preliminary Objections and dismiss the Truck Association’s 

Petition for Review in its entirety, with prejudice.  
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