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A certificate of need (CON) is a government-mandated per-
mission slip to open or expand healthcare facilities. Without
a CON, providers in states with CON laws cannot open a new
healthcare facility or offer new or expanded services at an
existing healthcare facility. An applicant seeking a CON must
prove to the government’s satisfaction that the public needs
the applicant’s services. Furthermore, in most states with
CON laws, incumbent providers can participate in the appli-
cation process to keep new competition from entering the
market, leaving fewer healthcare choices for patients.

The original intent behind CON laws was to lower
healthcare spending and to increase quality and accessibil-
ity. In 1974, Congress enacted the National Health Planning
and Resources Development Act (NHPRDA) to reduce fed-
eral healthcare spending.” NHPRDA conditioned certain
federal healthcare reimbursements for states on the adop-
tion of CON laws. At one point, every state except Louisiana
had adopted a CON program.?

In 1986, Congress repealed NHPRDA, recognizing that
CON laws had been an abject failure. Members of Congress
supporting CON law repeal remarked that CON laws “failed
to control healthcare costs and [were] insensitive to com-
munity needs.”® Since that time, every presidential adminis-
tration, both Democratic and Republican, has called on
states to repeal their CON laws because they fail to
decrease costs or increase quality and access.

Many states have repealed or scaled back their CON
laws.* As a result, 40 percent of the nation’s population lives
in a state with no CON laws or few CON laws (see Figure 1),
which allows academics to compare outcomes between

CON-law states and non-CON-law states. In fact, this has
become one of the most well-studied areas of policy.

Other states have been enforcing CON laws since the
1960s or 1970s without any meaningful reforms. These
states have been artificially suppressing the growth of
healthcare facilities and services for decades, which could
leave residents underserved as they age and miss out on
advancements in technology and greater availability of
healthcare. Table 1 lists several services and technologies
and the numbers of states that require a CON for each.

Just as the types of facilities and services that require
a CON vary by state, so too does the breadth of CON laws.
Some states, such as Maine and West Virginia, restrict
access to healthcare in more than a dozen categories, while
other states, such as Indiana and Ohio, apply CON laws only
to long-term care beds and facilities.®

This research in brief relies on the large body of academic
research to dispel common myths about CON laws and their
effects. In 2024, one of the authors (Matthew D. Mitchell)
published a paper reviewing hundreds of academic tests of
CON laws.® The results of those tests overwhelmingly show
that CON laws fail to deliver on their promises of lower costs,
increased access, and improved healthcare quality. Moreover,
these tests show that when CON laws are repealed or
relaxed, the doomsday scenarios predicted by supporters of
CON laws simply do not play out in the real world.

These scenarios nevertheless dominate public discussion of
CON reform, so this research in brief is organized around them.
Ultimately, healthcare policy advocates, legislators, and healthcare
providers should rely on real-world data, not speculation and fear.
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FIGURE 1. STATES WITH THREE OR MORE HEALTHCARE CONS

. states with three or more healthcare CONs

. states with fewer than three healthcare CONs

Source: Authors’ assessment based on survey of statutes and CON programs.

ANSWERING THE FEARS

As researchers who have studied and written about CON
regulations for more than a decade, we are frequently
invited to testify before legislative committees contem-
plating CON reform or repeal. Collectively, we have testi-
fied on CON laws more than 40 times. Although every
hearing is a little different, they have common themes.
One is that industry insiders, especially hospital associa-
tions, are reliably opposed to the elimination or relaxation
of CON laws.

Their incentives for opposition are obvious enough. As
a regulatory barrier to entry, CON laws limit their competi-
tion. Standard economic theory suggests that such a barrier
will tend to permit incumbent providers to capture a larger
share of the market and to earn above-normal profits
known to economists as “rent” In other words, in support-
ing CON laws, industry insiders behave just as economic
theory predicts they would.”

Special interests, however, are unlikely to win a case
that rests entirely on personal gain. Instead, they typically
argue that the regulation serves the public interest. To that
end, they tend to make five main arguments.

Fear 1: Without CON Laws, Costs Will Rise as
Hospitals Acquire Expensive and Unnecessary
Equipment
This argument is one of the original rationales for CON.
Indeed, the opening pages of NHPRDA lament the “massive
infusion of Federal funds into the existing heath care system
[that] has contributed to inflationary increases in the cost
of health care.” Then, as now, many people attributed the
high cost of American healthcare to information asymmetry
and the third-party payer problem. Because patients are not
as informed as their providers and because they are rarely
paying the full marginal cost of their care, a provider with an
expensive service to sell can often convince patients to
obtain the service regardless of whether they need.

To bolster their case, the advocates of CON often point
to a 1959 study coauthored by UCLA health researcher Mil-
ton Roemer.® Roemer and his coauthor find a positive cor-
relation between the number of hospital beds available per
capita and the number of used hospital days per capita. The
finding, often shortened into the maxim that “in an insured
population, a hospital bed built is a hospital bed filled” has
become known as Roemer’s Law."
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TABLE 1. SERVICES AND TECHNOLOGIES FOR WHICH STATES REQUIRE A CON

NUMBER OF STATES THAT REQUIRE A

SERVICE OR TECHNOLOGY CON FOR THE SERVICE OR TECHNOLOGY
Nursing Home Beds and Long-Term Care Beds 34
Psychiatric Services 31
New Hospitals or Hospital-Sized Investments 29
Intermediate Care Facilities for Individuals with Intellectual Disabilities 28
Hospital Beds (e.g., Acute, General, Medical-Surgical) 27
Long-Term Acute Care 25
Ambulatory Surgical Centers (ASC) 24
Cardiac Catheterization 24
Rehabilitation 24
Substance or Drug Abuse 24
Open-Heart Surgery 22
Radiation Therapy 21
Magnetic Resonance Imaging (MRI) Scanners 20
Positron Emission Tomography (PET) Scanners 19
Neonatal Intensive Care 18
Organ Transplants 18
Home Health 17
Obstetrics Services 16
Hospice 15
Computed Tomography (CT) Scanners 15
Linear Accelerator Radiology 15
Mobile Hi Technology (e.g., CT, /MRI, /PET, etc.) 15
Renal Failure and Dialysis 13
Burn Care 10
Swing Beds 10
Assisted Living and Residential Care Facilities 10
Gamma Knives 8
Lithotripsy 8
Ground Ambulance 8
Air Ambulance 6
Ultrasound 2
Subacute Services 1

Source: Matthew D. Mitchell and Stephen Slivinski, “After CON: What Happens When States Repeal or Modify Their Certificate of Need Requirements in
Health Care?,” George Mason Law Review, accepted March 4, 2025, forthcoming.
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By limiting the number of beds (and hospitals, dialysis
clinics, psychiatric care facilities, etc.), the advocates of
CON contend that the regulation will save payors money.
After all, if there are no available beds or psychiatric care
facilities, there is no way to spend money on them.

There are two main problems with this argument. First,
by limiting supply and reducing competition, CON is likely
to increase the amount spent per service rendered. As
economists Jon Ford and David Kasserman explained three
decades ago, “the economic effect [of CON laws] is to shift
the supply curve of the affected service back to the left,”
and “the effect of such supply shifts is to raise . . . [the]
equilibrium price

Even if CON succeeds in encouraging people to con-
sume fewer healthcare services, that success is offset by
peoples’ spending more for the services they do consume.
In fact, since the demand for healthcare services is relatively
insensitive to changes in price (i.e., demand is inelastic), the
price-increasing effects of CON are likely to outweigh the
quantity-reducing effects of CON.™

The second problem with this argument is that it is not
clear that reducing healthcare spending by rationing care is
a worthwhile goal. Healthcare is not a bad like pollution or
garbage; it is a good that people desire. An extremely strin-
gent CON program could reduce spending to zero by elimi-
nating all healthcare services, but consumer welfare would
clearly be harmed by such a measure.

Although some healthcare procedures are unwarrant-
ed—a patient may not be a good candidate for a hip
replacement, or a CT scan may produce a better (and
cheaper) image than an MRI if a patient has metal
implants—local providers, not distant regulators, possess
the local knowledge to make these sorts of evaluations.
Moreover, these tradeoffs should be made on a case-by-
case basis, not at a community or state level.

To the extent that the third-party payer problem
encourages unwarranted procedures, the best way to deal

with this problem is to reform the policies that divorce
consumers from cost.® By contrast, CON regulations
restrict the ability of everybody—including customers who
pay out of pocket—to access healthcare services.

The evidence bears this out. Several comparisons
between states with and without CON laws are possible.
One comparison is spending per service. To date, econo-
mists and healthcare researchers have conducted 45 sepa-
rate evaluations of this question, comparing spending per
service in CON-law and non-CON-law settings (see Figure
2). Of those tests, 60 percent find an association between
CON laws and greater spending per service, whereas only 7
percent of tests find an association between CON laws and
less spending per service.

Another comparison is spending per person (i.e., per
patient). Fifty-two empirical tests have taken this approach
(see Figure 3). The evidence shows that CON laws are asso-
ciated with, if anything, more spending per person, not less.

Fear 2: Without CON Laws, Hospitals—
Especially in Rural Areas—Will Disappear

On its face, this is a counterintuitive argument. CON laws
are used to limit the number of healthcare facilities, so one
would expect to see fewer hospitals and fewer rural hospi-
tals in states with CON laws. And, in fact, the evidence con-
firms common sense.

There are more hospitals per capita in states that have
repealed their CON laws. One study estimates that states
with CON laws have 30 percent fewer hospitals per
100,000 residents.” Another finds an association between
CON laws and 48 percent fewer hospitals per capita and
12 percent fewer hospital beds per capita.® When
researchers isolate rural areas, they find that states with
CON laws have 30 percent fewer rural hospitals and 13
percent fewer rural ambulatory surgical centers (ASCs)."
Thus, evidence shows that when states repeal CON laws,

FIGURE 2. TESTS ASSESSING THE EFFECTS OF CON LAWS ON SPENDING PER SERVICE

CON laws associated with less spending per service

neutral or insignificant effect on spending per service

CON laws associated with greater spending per service
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Source: Matthew D. Mitchell, “Certificate-of-Need Laws in Healthcare: A Comprehensive Review of the Literature,”
Southern Economic Journal 91, no. 1 (2025): 6-43, updated to account for more recent publications.
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FIGURE 3. TESTS ASSESSING THE EFFECTS OF CON LAWS ON SPENDING PER CAPITA

CON laws associated with less spending per capita
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CON laws associated with greater spending per capita
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Source: Matthew D. Mitchell, “Certificate-of-Need Laws in Healthcare: A Comprehensive Review of the Literature,”
Southern Economic Journal 91, no. 1 (2025): 6—43, updated to account for more recent publications.

more hospitals open, and they stay open. This evidence
should end the debate.

The fact that states with CON laws have fewer facilities
has real consequences. During the COVID-19 pandemic,
hospitals in states with CON laws were 27 percent more
likely to run out of beds.” This pattern extends beyond hos-
pitals. States with CON laws have 20 percent fewer psychi-
atric care facilities,” fewer medical imaging devices,” and
fewer open-heart surgery programs.?

Finally, one 2024 study finds that following the repeal
of CON laws for ASCs, rural areas saw increases of 92 per-
cent to 112 percent in ASCs per capita,?' greater increases
than in urban areas. Notably, the authors find “no evidence
that CON repeal is associated with hospital closures in rural
areas. Rather, some regression models show that repeal is
associated with fewer medical service reductions.”??

Availability of services is one of the most studied aspects
of CON laws. Eighty-nine empirical tests have compared the
availability of services in CON-law and non-CON-law states.
As shown in Figure 4, 79 percent of these tests find an asso-
ciation between CON laws and diminished access to care.

Together, these studies debunk the myth that existing
facilities close at a faster rate when states repeal CON laws,
regardless of whether rural or urban areas are studied.

Several states with CON laws even make exceptions for
rural areas, as if recognizing that CON laws are a barrier
that prevent healthcare facilities from opening in the com-
munities that often need care the most.?® These exceptions
are a tacit admission that restricting the growth of health-
care facilities and services does not in fact create access to
more healthcare.

Fear 3: Without CON Laws, ASCs Will Pop Up
and Take Away All the Most Profitable
Services from Hospitals

Despite the fact that more healthcare facilities open and
remain open in states that have repealed their CON laws,
proponents of CON laws continue to argue that if more
ASCs or imaging facilities or birth centers are allowed to
open, hospitals will close. The argument is attenuated, but
proponents of CON laws claim that if privately insured

FIGURE 4. TESTS ASSESSING THE EFFECTS OF CON LAWS ON AVAILABILITY OF SERVICES

0]

CON laws associated with greater availability

neutral or insignificant effect on availability

CON laws associated with less availability

10

20 30 40 50 60 70 80

70

Source: Matthew D. Mitchell, “Certificate-of-Need Laws in Healthcare: A Comprehensive Review of the Literature,”
Southern Economic Journal 91, no. 1 (2025): 6-43, updated to account for more recent publications.
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patients start using new facilities instead of the hospitals,
the hospitals’ margins will fall dramatically enough that
they will be forced to discontinue services or close alto-
gether. This is sometimes called “cream skimming” or
“cherry picking” because incumbent hospitals fear that new
providers will take the very best (highest paying) patients
and procedures, leaving hospitals with less profitable lines
of care. However, there is no evidence that hospitals close
as a result of CON law repeal,? and this argument has sev-
eral problems.

First, there is no reason to assume that all the privately
insured patients will stop using hospitals. If hospitals offer
high-quality, innovative care, they should not expect to see
a mass exodus of patients.

Second, this argument assumes without evidence that
every patient is already receiving the appropriate level of
care and that hospitals will therefore lose some patients
and that no new patients will seek care.

Third, economists have studied this issue and do not
find evidence of “cream skimming” or “cherry picking.” Aca-
demics call this practice cost shifting, and the academic
consensus is that cost shifting does not exist.?®> Hospitals
argue that they rely on profits from commercially insured
patients to make up for losses from underinsured or unin-
sured patients. If this were true, when Medicare or Medicaid
lowers rates, one would expect to see costs for commer-
cially insured patients rise to offset the supposed shortfall.
On the contrary, the evidence shows that when government
healthcare reimbursement rates go down, hospitals typi-
cally lower prices for commercially insured patients.?

In 2020, the Congressional Budget Office examined this
issue, concluding “the share of providers’ patients who are
covered by Medicare and Medicaid is not related to higher
prices paid by commercial insurers. That finding suggests
that providers do not raise the prices they negotiate with
commercial insurers to offset lower prices paid by govern-
ment programs ... "%

Likewise, the Colorado Department of Health Care Pol-
icy and Financing in 2020 investigated this issue and found,
“this so-called need to shift costs to cover payment short-
falls is no longer a plausible or justifiable rationale for [hos-
pital] price increases.”?®

Fourth, the premise that healthcare providers need
monopoly control to stay afloat is directly contrary to the
reason CON laws were first adopted—to restrain healthcare
spending. Instead of arguing that CON laws have achieved
this goal, healthcare providers implicitly argue that CON laws
limit competition and ensure that patients have few choices
for care, which allows healthcare providers to charge higher
prices. And this, they argue, is a feature, not a bug.?®

Even if one were to accept as true that cost shifting
was the only way to ensure the adequate availability of

healthcare, research suggests CON laws do not aid in cost
shifting. One study found that safety-net hospitals in states
without CON laws had considerably higher margins than
safety-net hospitals in states with CON laws.*®

At this point, one might wonder why the cost-shifting
myth has become so pervasive in healthcare policy
debates. One Vermont CON regulator who studied this issue
explains it as follows: The myth of the cost shift per-
sist[s] . . . because it serves the interests of some very pow-
erful forces in health care. First, it provides monopolistic
hospitals and other profit-maximizing providers with a way
to shift blame onto the government for their price goug-
ing . ... and remarkably, many state governments not only
accept this lie but help enable it.*

Fear 4: Without CON Laws, Quality Will Suffer
Because CON Laws Lead to Fewer Providers,
with Each Offering a Higher Volume of Care, and
Higher Volume Leads to Greater Proficiency

As with some of the other arguments for CON laws, this one
has an air of plausibility. It is well documented that
providers who frequently perform a procedure tend to get
better at it (though it is possible that causality could run in
the opposite direction: especially competent providers may
be in especially high demand), so if CON laws lead to fewer
providers, and if those providers then perform more ser-
vices, then it is plausible that CON laws will tend to
improve the quality of care.

Though plausible, this argument must be weighed
against two other plausible counterarguments. First, access
to care is itself a dimension of quality, and CON clearly
undermines this dimension. An expectant mother going into
premature labor will likely be better served by a decent
provider who is 15 minutes away than by a stellar provider
who is an hour and a half away.*? Second, competition tends
to improve quality, encouraging providers to offer the best
outcomes and experiences they can or risk losing patients.

Again, the evidence bears out the counterarguments. To
date, 113 tests have assessed the effect of CON laws on the
quality of care that patients receive. Figure 5 summarizes
these results. In 53 percent of these tests, CON laws are
associated with lower quality of care. To take a few exam-
ples from this literature, one study finds that CON laws are
associated with lower nursing staff-to-patient ratios and
greater use of physical force in nursing homes.®® Other
studies find an association between CON and higher mor-
tality rates following heart attack, heart failure, and pneu-
monia.** Finally, one 2022 study finds that patients have
higher mortality rates for natural death, septicemia, dia-
betes, chronic lower respiratory disease, influenza and
pneumonia, Alzheimer’s disease, and COVID-19.%¢
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FIGURE 5. TESTS ASSESSING THE EFFECTS OF CON LAWS ON QUALITY OF CARE
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Source: Matthew D. Mitchell, “Certificate-of-Need Laws in Healthcare: A Comprehensive Review of the Literature,”
Southern Economic Journal 91, no. 1 (2025): 6—43, updated to account for more recent publications.

Fear 5: Healthcare Is Different: It Is Not a Free
Market, So None of the Rules Apply

We conclude with the most enduring argument: healthcare
is different. This argument can also be found in the
NHPRDA, and it remains quite popular. It is often used as a
retort to economists or others who note how absurd it
would be if CON were applied in other markets—if, for
example, McDonalds could object to a new Burger King.

It is true that there are plenty of problems with health-
care. The supply of providers is limited through scope-of-
practice regulations; tax privileges and insurance mandates
distort the market for insurance; and the third-party payer
problem divorces consumers from the costs of the choices
that they make. But in this case, another imperfection in
the market does not correct for the others.

CONCLUSION

The elimination or relaxation of CON laws will not solve all
that ails healthcare. However, based on the experiences of
the 4 in 10 Americans who live in states with no or very lim-
ited CON regimes, it would appear to be a step in the right

Even in healthcare, the standard rules of economics
apply. Though healthcare markets are dominated by gov-
ernment payers, healthcare prices tend to be higher when
there is less competition,®® which makes intuitive sense:
providers can negotiate more favorable terms with insurers
when they have fewer rivals. This fact explains why CON
laws are associated with greater spending per service. Even
in the unusual market of healthcare, a supply restriction
tends to restrict the quantity supplied. This tendency also
explains why CON laws are associated with fewer providers
and less availability of services. And even in healthcare,
more competition tends to correlate with higher quality,
which explains why patients tend to experience better out-
comes in non-CON-law than in CON-law states.

direction. Hundreds of tests confirm common sense: when
supply is not limited by CON laws, patients have greater
access to lower-cost and higher-quality care.
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