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The federal government, mainly through Department of Homeland Security agencies like
Immigration and Customs Enforcement and Customs and Border Protection, has vast
authority to patrol the US border and interior to prevent the illegal entry of people and goods
and enforce immigration law. That includes the power to conduct warrantless and
suspicionless searches of vehicles within 100 miles of a US border. But the Fourth Amendment
to the US Constitution protects people against unreasonable searches and seizures and
requires warrants be issued only upon probable cause. A policy that permits warrantless
searches risks violating these constitutional protections.

THE 100-MILE BORDER ZONE

Under the Immigration and Nationality Act of 1952, border officers have the power, without a warrant, to
board and search any vessel in US waters and any railway car, aircraft, conveyance, or vehicle within a
reasonable distance from any external US boundary." Congress left the definition of “a reasonable distance”
to the executive branch. Federal regulations from 1953 defined it as “within 100 air miles” of any US
boundary.? This definition remains in place.

As Figure 1 shows, this 100-mile-thick border zone is a full perimeter around the country, encompassing 10
whole states, including the entirety of 7 of the 10 most populous US cities. In all, it encompasses roughly
two-thirds of the US population, or approximately 228 million people.® Within 100 miles of any national
boundary, the federal government can stop, board, and search any car, bus, train, plane, or boat without a
warrant and without probable cause.

SEARCHES OF VEHICLES AT INTERIOR CHECKPOINTS

One way the federal government exercises this power within 100 miles of any national boundary is by setting up
interior checkpoints. Permanent or tactical (temporary) checkpoints can be established on major or secondary
roads, often with cameras and drug-sniffing dogs on site. Permanent checkpoints comprise fixed structures
located on major roads, while tactical checkpoints use temporary, moveable structures on secondary roads.* In
either case, every vehicle that passes through is stopped and subject to a visual inspection, as immigration
officers do need neither a warrant nor individualized suspicion.®

According to US Customs and Border Protection, there are 224 active interior checkpoints throughout the
United States, 35 permanent and 189 tactical. There are 145 checkpoints (34 permanent and 111 tactical) within
100 miles of the southern border and 79 (1 permanent and 78 tactical) within 100 miles of the northern border.®
The government has established checkpoints as far as 90 miles from the border.”

5,3 PACIFIC LEGAL
FOUNDATION



FIGURE 1. THE 100-MILE BORDER ZONE
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Under the US Supreme Court’s border search exception, the government can briefly stop and question drivers
and quickly observe what is in plain sight inside their vehicles at “reasonably located” interior checkpoints
without a warrant or individualized suspicion.® But the Fourth Amendment protects individuals “against
unreasonable searches and seizures” and requires search warrants be issued “upon probable cause.”® Legal
experts argue, then, that within 100 miles of the US border, the Fourth Amendment’s protections of property
and privacy are unjustifiably weakened.™
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