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LOCAL GOVERNMENTS COMMIT HOME EQUITY THEFT 

when they take and sell a home at auction for unpaid 

property taxes but do not allow the homeowner to 

claim the equity in the property beyond what was owed. 

The Supreme Court of the United States ruled in 2023 

in Tyler v. Hennepin County that home equity theft is 

unconstitutional,1 and since then, most states have 

created a process for homeowners to claim excess 

proceeds from property tax auctions.2

However, experts allege that some states have made 

these processes so difficult that most eligible property 

owners accidentally waive their rights to their equity.3 

The outcome—windfall profits for governments—can 
be the same as home equity theft, but it is hidden by 

the claims process, justifying the neologism “shadow 

equity theft.”

Five states currently engage in shadow equity theft: 

Alabama, Arizona, Michigan, New Jersey, and New York.4 

This research in brief details the claims process in those 

states, shows outcomes for the process in Michigan, 

and provides recommendations for improving that pro-

cess in Michigan and other states.
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THE CLAIMS PROCESS IN STATES THAT ALLOW SHADOW EQUITY THEFT

THE CLAIMS PROCESS IN A SHADOW EQUITY THEFT 

state has three main characteristics.

1. Property Owners Must File a Claim for 

Excess Proceeds with the Local Government

Some legal experts argue that requiring property owners 

to file a claim for excess proceeds is backwards. Rather, 
the onus is rightfully on the government to ensure that 

the property owner is paid without having to ask.5

Nebraska meets this expectation by requiring the 

purchaser to repay the property owner any surplus pro-

ceeds within a month of recording the transferred deed.6 

Shadow equity theft states have no such requirement.

2. To Be Valid, Surplus Equity Claims Must 

Be Filed Before the Property Sale Occurs

To file a claim in advance, property owners would need 
to be aware of the pending auction (they are often 

oblivious, because they still reside in the property). 

Furthermore, before the auction, it is impossible to  

know the sale price, the amount of proceeds generated 

above the amount of the tax debt, and whether those 

proceeds approximate the amount of equity taken in 

the foreclosure.

For example, in New York, property owners must file 
a written notice of claim with the clerk before the court 

orders the sale.7 Failure to do this waives the property 

owner’s right to claim surplus proceeds after the sale.8

3. The Timeline to File a Claim Is Compressed

Limited and often strictly enforced claim deadlines can 

result in claim denials, even when a property owner 

substantially complies.

For example, Lillian Joseph tried to redeem about 

$25,000 in surplus proceeds after her home in Iron 

County, Michigan, was sold for unpaid taxes in 2021. 

She mailed her notice of claim form to meet the July 

1 deadline, and the form arrived at the county building 

on time, but because the treasurer did not retrieve it 

from the mailroom until July 2, the county kept all her 

home equity.9

OUTCOMES FOR THE CLAIMS PROCESS IN MICHIGAN

FOUR OF THE FIVE STATES THAT ALLOW SHADOW 

equity theft created a claims process in 2024, so data 

to evaluate their claims outcomes are lacking. However, 

Michigan has allowed property owners to claim excess 

sales proceeds since 2020, and there are statewide and 

local data on the amounts remitted to property owners 

who successfully navigate the claims process.10

To redeem surplus proceeds after a tax foreclosure 

sale, Michigan property owners must submit by per-

sonal service or certified mail, return receipt requested, 
a notarized form by July 1—before the auctions, which 

are usually held August to October.11 The deadline, 

notarization, and specific submission requirements 
are strictly enforced. If the government accepts the 

form, property owners must jump through several more 

hoops: file a duplicative motion, appear in court, obtain 
a favorable judgment, and pay a 5 percent sales com-

mission to the government to recover their surplus pro-

ceeds from the auction sale.12

Statewide Data

Property owners rarely succeed at claiming excess pro-

ceeds. Although Michigan property owners who lost their 

homes to foreclosure in 2020–2023 recovered roughly 

$26 million,13 Michigan counties confiscated nearly $125 
million to fill government coffers (see Figure 1).14

The proportion of remitted excess proceeds was 

consistently small each year, even when more excess 

proceeds were available to be claimed. In 2020, approx-

imately $1 of every $4 in surplus sales proceeds was 

returned to the original property owners, but in 2021, 

this proportion dropped to $1 of every $7. It rose slightly 

to $1 of every $6 in 2022, then to $1 of every $5 in 2023.

Oakland County Data

A deeper dive into Oakland County, part of the Detroit 

metropolitan area and Michigan’s second largest 

county, reveals similar findings.15 Slightly less than 

$1 million in surplus sales proceeds was returned to 
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property owners in 2022, according to public records.16 

The remaining $3.2 million of the total $4.2 million in 

surplus proceeds went to the government. Only about 

$1 of every $4 in excess proceeds was returned to 

property owners.

The dollar recovery reflects sales of only 13 prop-

erties out of 373 tax-foreclosed properties put up for 

auction (about 4 percent; see Figure 2). The county 

rejected 10 claims, and 350 properties had no claims at 

all, allowing the county to confiscate the equity.
Of the 373 tax-foreclosed properties, 196 had 

money available to claim because they sold for at 

least $20 more than what was owed—the break-even 

point for property owners, as it costs $20 to file a 

motion to make an appearance in court and suc-

cessfully claim excess proceeds.17 However, only 18 of 

these 196 properties had a notice of claim form filed, 

or about 9 percent. These findings suggest that most 

FIGURE 1. Proceeds Remitted and Confiscated in 
Michigan (for Properties Foreclosed 2020–2023)

Source: “Auctions,” State of Michigan, https://www.michigan.gov/taxes 
/property/forfeiture-foreclosure/county/auctions: specifically, columns i 
(Number of Parcels Ordered Foreclosed and Not Canceled or Redeemed), xi 
(Total Amount of Proceeds Paid to Claimants for All Properties [note 5 percent 
of sale amount payable to FGU is deducted before proceeds are calculated]), 
and xii (Remaining Net Amount After Subtracting the Paid Claimant Proceeds 
Total [xi] from the Difference of Amounts Described in [x] and [ix]).

FIGURE 2. Properties with Successfully Claimed Auction Proceeds in Oakland County, Michigan (2022)

Source: Property auction sales and claim forms come from a FOIA request to the Oakland County Treasurer for copies of Michigan Department of 
Treasury Form 5743—Notice of Intention to Claim Interest in Foreclosure Sales Proceeds. These forms were cross-referenced with claim receipts (also 
obtained via a FOIA request to the treasurer) and property auction sales to determine how much was paid to claimants.

Note: Properties with “money available to claim” sold at auction for an amount exceeding the amount owed in taxes and fees as well as the cost of 
filing a motion in court to make a claim. Properties with “no money available to claim” may have gone unsold, been transferred, or been sold at a loss. 
Transfers may occur via quitclaim deeds or normal deeds to the state’s land bank, another municipality, or a nonprofit focused on redeveloping the 
property (e.g., Reroot Pontiac). Transfers like these happened with at least 18 properties.

https://www.michigan.gov/taxes/property/forfeiture-foreclosure/county/auctions
https://www.michigan.gov/taxes/property/forfeiture-foreclosure/county/auctions
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property owners are unaware of the consequences of 

failing to file the notice of claim form or fail in their 

attempts to claim their surplus proceeds.

While local governments may not be overtly steal-

ing property owners’ equity, the state’s claims process 

enables them to confiscate much of it.

REFORMS TO MAKE CLAIMS PROCESSES EASIER

CLAIMING SURPLUS PROCEEDS IN MICHIGAN AND 

other shadow equity theft states may be confusing and 

difficult for property owners, but it does not need to 
be. The Property Equity Protection Act,18 a model policy 

from Pacific Legal Foundation, can help guide states in 
crafting their laws to create a clear claims process and 

protect property owners’ right to just compensation. 

The model policy gives property owners adequate notice 

and time to claim their property’s equity after a tax sale.

States such as Nebraska and Massachusetts have 

implemented robust reforms, like the Property Equity 

Protection Act. As of 2023, Nebraska requires tax-fore-

closed properties to go through an existing judicial 

foreclosure proceeding that protects the homeown-

er’s surplus proceeds and allows them to claim those 

proceeds after the sale.19 And Massachusetts created a 

system in 2024 that gives homeowners plenty of time—

19 months—to claim excess proceeds.20

Due to a lack of available data, it is not yet possible 

to compare how effectively claims processes remit sur-
plus proceeds in robust reform states versus shadow 

equity theft states. Most states only reformed their 

laws within the past year or two, so future research 

should study the outcomes.

Michigan and other shadow equity theft states could 

do more to ensure that surplus proceeds are returned 

to their rightful owners. Additionally, by passing leg-

islation to create a clear claims process and protect 

equity, states that still allow some form of home equity 

theft can protect their citizens’ Fifth Amendment rights 

against uncompensated takings.
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