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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF WYOMING 
 

UNITED STATES OF AMERICA, 
 
   Plaintiff, 
 
 v. 
 
TATE PULLIAM,  
 
   Defendant. 

 
 
 
 
 

Case No. L:25-po-00828-SAH  
 

 

 
MOTION TO DISMISS 

 Defendant Tate Pulliam, by and through undersigned counsel, respectfully moves this Court 

pursuant to Federal Rule of Criminal Procedure 12(b) to dismiss the three petty offense citations 

issued against him in this matter. Dismissal is appropriate because the charges rest on restrictions and 

regulations that are unconstitutional or ultra vires and therefore void as a matter of law. First, the 

Superintendent of Yellowstone National Park never lawfully imposed the fishing-permit requirement 

or the winter closure of waters to fishing (the basis for two of the charges), because he was hired as 

an employee rather than appointed as an officer under the Appointments Clause of Article II of the 

Constitution; his actions are therefore void. Second, the regulatory provisions underlying the charges 

are ultra vires because they were promulgated under the National Park Service Organic Act rather 
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than the Act of 1894 (the Yellowstone-specific statute governing such regulations), and the 

Government may not rely on a different statutory basis post hoc to sustain them. Third, all three 

restrictions stem from regulations promulgated under the National Park Service Organic Act (or, in 

the alternative, the Act of 1894) which unlawfully delegates lawmaking power to the Secretary of the 

Interior in violation of the Legislative Vesting Clause of Article I of the Constitution. Mr. Pulliam 

therefore respectfully requests that the Court enter an order dismissing the charges. 

DATED this 13th day of April, 2026. 

 Respectfully submitted, 

      
/s/Michael Poon   
Michael Poon* 
Cal. Bar No. 320156 
Allison D. Daniel* 
Ohio Bar No. 96186 
Pacific Legal Foundation 
3100 Clarendon Blvd., Suite 1000 
Arlington, VA 22201 
202-888-6881 
MPoon@pacificlegal.org 
ADaniel@pacificlegal.org 
 

Damien M. Schiff* 
Cal. Bar No. 235101  
Pacific Legal Foundation 
555 Capitol Mall, Suite 1290 
Sacramento, CA 95814 
916-419-7111 
DSchiff@pacificlegal.org 

/s/Eric Goldwarg 
Eric Goldwarg 
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CERTIFICATE OF SERVICE 

I hereby certify that on April 13, 2026, I electronically transmitted the foregoing document to 

the Clerk of Court using the ECF System for filing and transmittal of a Notice of Electronic Filing to 

the following:  

Ariel C. Calmes 
Assistant United States Attorney 
Ariel.calmes@usdoj.gov 

/s/ Michael Poon   
Michael Poon 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF WYOMING 

 
UNITED STATES OF AMERICA, 
 
   Plaintiff, 
 
 v. 
 
TATE PULLIAM,  
 
   Defendant. 

 
 
 
 
 

Case No. L:25-po-00828-SAH  
 

 

 
MEMORANDUM IN SUPPORT OF MOTION TO DISMISS 

Introduction 

 This prosecution rests on restrictions that were never lawfully promulgated and that derive 

from an unconstitutional delegation of legislative power. Defendant Tate Pulliam was issued three 

criminal citations in Yellowstone National Park for alleged violations of National Park Service 

regulations governing vehicle use and fishing. But criminal liability cannot rest on rules that were 

adopted in violation of the Constitution or beyond the authority Congress actually conferred. Three 

independent defects require dismissal.  

First, the restrictions underlying the fishing charges were imposed by the Superintendent of 

Yellowstone National Park, an official who exercises significant authority under federal law, but who 
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was never appointed in the manner required by the Appointments Clause. Because those restrictions 

were promulgated by an unlawfully appointed officer, they are void and cannot support a criminal 

prosecution.  

Second, the regulations underlying all three charges are ultra vires. Congress enacted a statute 

specifically governing regulation of Yellowstone, see 16 U.S.C. § 26, yet the agency relied on the 

National Park Service Organic Act’s general delegation to promulgate the Yellowstone-specific 

regulations here. Where Congress has spoken directly to a subject, the Executive may not rely on a 

broader, more general statute to define the governing rules. The regulations therefore exceed the scope 

of the authority Congress actually granted.  

Third, the regulations underlying all three charges rest on an unconstitutional delegation of 

legislative power. The Government relies on the Organic Act’s authorization for the Secretary of the 

Interior to issue whatever regulations he “considers necessary or proper” to govern national parks, 54 

U.S.C. § 100751(a), but the same defect persists even if the regulations are instead grounded in the 

Yellowstone-specific statute, 16 U.S.C. § 26. Neither statute supplies meaningful limits on the 

Secretary’s authority to define criminally enforceable rules. The Constitution does not permit Congress 

to hand over that core legislative function. 

Because the charges against Mr. Pulliam depend on restrictions adopted through 

unconstitutional processes, the Court should dismiss the citations. 

Statement of Facts 

The Government alleges that, on December 16, 2025, Defendant Tate Pulliam engaged in 

conduct within Yellowstone National Park that resulted in three citations. Specifically, Pulliam was 

cited for operating a motor vehicle on a route restricted to oversnow vehicles in violation of 36 C.F.R. 

§ 7.13(l)(13)(ii)(E) (Citation No. 9112811); fishing in closed waters in violation of 36 C.F.R. § 7.13(e)(4) 

(Citation No. 9112813); and engaging in fishing without a required permit in violation of 36 C.F.R. 

Case L:25-po-00828-SAH     Document 18     Filed 04/13/26     Page 2 of 25



3 

§ 1.6(g)(1) (Citation No. 9112812). These charges arise from alleged activity near the South Entrance 

Road and the Lewis River area of the park. Mr. Pulliam now moves to dismiss the charges. 

The two fishing charges are based on restrictions imposed by the Yellowstone Superintendent: 

Section 1.6(g)(1) prohibits “Engaging in an activity subject to a permit requirement imposed 

pursuant to this section without obtaining a permit.” Section 1.6(f) directs the Superintendent to 

maintain a “compilation of those activities requiring a permit.” The Superintendent’s Compendium 

for Yellowstone, Section IV, lists “Fishing” as one of the “activities for which a permit from the 

superintendent is required” under § 1.6(f), pursuant to his powers under § 7.13(e)(2) (empowering the 

Superintendent to “impose closures and establish conditions or restrictions . . . on any activity 

pertaining to fishing”). Nat’l Park Serv., U.S. Dep’t of the Interior, Yellowstone Nat’l Park, 

Superintendent’s Compendium of Designations, Closures, Permit Requirements and Other Restrictions Imposed Under 

Discretionary Authority (Dec. 31, 2024) at 27, 30 (“Compendium”).1   

Section 7.13(e)(4) prohibits “[f]ishing in closed waters or violating a condition or restriction 

established by the superintendent[.]” As established above, § 7.13(e)(2) empowers the Superintendent 

to impose fishing closures. He used this power in Section VI of the Compendium to close fishing on 

Lewis River and other locations from November 1 of each year to the Friday immediately prior to 

Memorial Day. Compendium at 59. Citation No. 9112813, which charged Mr. Pulliam with fishing in 

closed waters, alleges that “Lewis River closed to fishing on October 31, 2025.” Dkt. No. 1. 

 
1 Attached as Exhibit A and available at https://web.archive.org/web/20251210200604/https: //
www.nps.gov/yell/learn/management/upload/2024-YELL-Superintendent-s-Compendium. pdf. 
Because the Compendium—being the legal basis of two of the Government’s charges—is necessary 
for the Government to make out sufficiently precise charges, Fed. R. Crim. P. 7(c)(1), the charges 
necessarily incorporate the Compendium. The inclusion of the Compendium in a motion to dismiss 
therefore cannot be objected to. Cf. United States v. Sunseri, No. 24-po-00893, Dkt. No. 74, at 2 (D. 
Wyo. Sept. 2, 2025) (“Sunseri Order”) (stating that an Appointments Clause defense against a charge 
based on a restriction in a Superintendent’s Compendium is “more appropriate to bring as a pretrial 
motion”).  
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Legal Standard 

Federal Rule of Criminal Procedure 12(b)(1) permits a defendant to raise any defense or 

objection that the court can determine without a trial on the merits. A court may dismiss criminal 

charges when the prosecution rests on a legally invalid regulation. United States v. Covington, 395 U.S. 

57, 60 (1969). Courts routinely resolve constitutional challenges to the validity of criminal regulations 

before trial when, as here, such challenges present purely legal questions. See, e.g., United States v. Pope, 

613 F.3d 1255, 1260–61 (10th Cir. 2010). If the regulation underlying a criminal charge was 

promulgated in violation of the Constitution, the charge cannot proceed. 

Argument 

I.  The Fishing-Related Charges Under Sections IV and VI of the Compendium Must Be 
Dismissed Because the Restrictions Were Imposed by an Unconstitutionally 
Appointed Officer 

 
As established above, the fishing-related charges against Mr. Pulliam rest on restrictions 

imposed by the Superintendent of Yellowstone National Park. But those restrictions cannot support 

a criminal prosecution because the official who imposed them was never constitutionally appointed. 

The Appointments Clause requires that federal officials exercising significant authority under federal 

law be appointed in the manner prescribed by Article II. U.S. Const. art. II, § 2, cl. 2. The Yellowstone 

Superintendent exercises precisely that kind of authority: he determines which activities within the 

park are permitted and which expose visitors to federal criminal liability. Yet the Superintendent was 

hired through the civil service as an employee of the National Park Service, not appointed as an officer 

of the United States. As a result, the fishing restrictions he imposed are void and cannot serve as the 

basis for criminal liability. 

A.  The Appointments Clause Requires Proper Appointment of Officers and 
Renders Void the Actions of Improperly Appointed Officials 

 
The Appointments Clause is “among the significant structural safeguards of the constitutional 

scheme.” Edmond v. United States, 520 U.S. 651, 659 (1997). Leading up to the Founding, one of the 
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great causes of arbitrary governance was the English monarch’s uncontrolled appointment of officers 

who then wielded tremendous power against the people. This “‘power of appointment to offices’ was 

deemed ‘the most insidious and powerful weapon of eighteenth century despotism.’” Freytag v. Comm’r, 

501 U.S. 868, 883 (1991) (citation omitted). The problem was so great that it was listed among the 

grievances in the Declaration of Independence. See The Declaration of Independence (U.S. 1776) (“He 

has erected a multitude of New Offices, and sent hither swarms of Officers to harass our people, and 

eat out their substance.”).  

To guard against unaccountable officials, the new nation adopted the Appointments Clause. 

The Appointments Clause provides: 

[The President] shall nominate, and by and with the Advice and Consent of the Senate, 
shall appoint . . . Officers of the United States, whose Appointments are not herein 
otherwise provided for, and which shall be established by Law: but the Congress may 
by Law vest the Appointment of such inferior Officers, as they think proper, in the 
President alone, in the Courts of Law, or in the Heads of Departments. 
 

U.S. Const. art. II, § 2, cl. 2. When a position qualifies as an office of the United States, the 

Appointments Clause provides the “exclusive means” of filling that position. Lucia v. SEC, 585 U.S. 

237, 244 (2018). Furthermore, only Congress may establish an office. Buckley v. Valeo, 424 U.S. 1, 138 

(1976). An office is any continuing position vested with significant federal authority. Lucia, 585 U.S. 

at 245. These procedures ensure that officials with significant authority are “accountable to political 

force and the will of the people.” Freytag, 501 U.S. at 884. 

Significant authority separates officers from nonofficers; but among officers, principal and 

inferior officers are differentiated by whether the officer “is directed and supervised” by a Senate-

confirmed official. Edmond, 520 U.S. at 663. Inferior officers are those who are adequately controlled 

by a Senate-confirmed official. All other officers are principal officers. Principal offices may be filled 

only by Presidential nomination and Senate confirmation. That is also the default method for filling 
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inferior offices. Id. at 660. But if Congress provides “by Law,” the appointment of an inferior officer 

may be vested in the President, a head of department, or a court of law. U.S. Const. art. II, § 2, cl. 2. 

Because the Appointments Clause provides the exclusive means of filling an office, an 

individual whose selection does not conform to the Clause acts only “under the color of official title.” 

Ryder v. United States, 515 U.S. 177, 180 (1995). Such individuals were not appointed to office and 

“lack[] the authority to carry out the functions of the office.” Collins v. Yellen, 594 U.S. 220, 258 (2021) 

(contrasting appointment claims with removal claims). The actions of improperly appointed 

individuals are therefore “void.” Id. 

B. Because Superintendent Sholly Was Not Properly Appointed, His Restrictions 
Are Void and Cannot Support Criminal Liability 

 
The Superintendent of Yellowstone National Park must be appointed pursuant to the 

Appointments Clause because that position is vested with significant federal authority under National 

Park Service regulations. But the Superintendent who created the restrictions in the Compendium, 

Cameron Sholly, see Compendium at 1 (showing Mr. Sholly’s signature as Superintendent), was not so 

appointed. Because Mr. Sholly was not properly appointed, he lacked the authority to carry out the 

functions of that office, and his fishing-related restrictions, including the permit requirement and 

closure of waters to fishing, are void. Accordingly, the alleged actions were never a crime, and this 

prosecution should never have been brought. 

1. The Superintendent must be appointed as an officer 

The position of the Superintendent may be filled only pursuant to the Appointments Clause 

because it is a continuing position vested with significant authority. See Lucia, 585 U.S. at 245. The 

Yellowstone Superintendent is vested with significant authority because he is empowered to manage 

all aspects of Yellowstone National Park. The Superintendent is defined as “the official in charge of a 

park area or an authorized representative thereof.” 36 C.F.R. § 1.4(a). Accordingly, the Superintendent 

not only possesses the authority to criminalize fishing without a permit and close waters to fishing 
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under 36 C.F.R. §§ 1.6 and 7.13, but he also has broad discretion to permit or prohibit other park 

activities, including the use of natural resources, wildlife protection, specimen collection for research 

and Indian usage, camping, fires, pets, aircraft, alcohol use, vehicle and bicycle usage, restaurants and 

hotels, and mining. See 36 C.F.R. §§ 1.6, 2.1–2.2, 2.5–2.6, 2.10, 2.13, 2.15, 2.17, 2.35, 4.11, 4.30, 5.10, 

9.13, 9.15. Just like restricting fishing and other recreational conduct, all of these other decisions by 

the Superintendent are criminally enforced, because they are made under the authority of regulations 

issued under 54 U.S.C. § 100751(a). See 18 U.S.C. § 1865(a). Mr. Sholly made ample use of these 

criminally enforced authorities, as demonstrated by the sixty-three pages of restrictions that he 

imposed in the Compendium. See generally Compendium.  

For purposes of the Appointments Clause, an official possesses significant authority if the 

authority is “more than ministerial,” that is, “[i]n the course of carrying out . . . important functions, 

the [official] exercise[s] significant discretion.” Freytag, 501 U.S. at 881–82; see Bandimere v. SEC, 844 

F.3d 1168, 1188 (10th Cir. 2016). Authority is significant if it is not “sufficiently removed from the 

administration and enforcement of public law.” Buckley, 424 U.S. at 141. Indeed, an official may hold 

significant authority even if he lacks “‘the authority’ to issue at least some ‘final decisions.’” Lucia, 585 

U.S. at 247 n.4 (citation omitted). Thus, the Supreme Court has held that even postmasters and district 

court clerks hold significant authority and any official who has greater powers “surely” does as well. 

Buckley, 424 U.S. at 126. A fortiori, “rulemaking” is a “significant governmental duty exercised 

pursuant to a public law.” Id. at 140–41.  

The Yellowstone Superintendent’s authority is clearly significant. Through his broad 

regulatory powers, he sets policy to determine which behaviors are criminal and which are permitted. 

Supra. This authority is more than ministerial; rather, it is an important function involving significant 

discretion, and it is intimately bound up in the administration and enforcement of public law. 

Moreover, the Superintendent makes final decisions by designating such restrictions. Indeed, this case 
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is proof: this prosecution has been brought only because Mr. Sholly used his authority under 36 C.F.R. 

§§ 1.6 and 7.13 to impose fishing restrictions under pain of criminal punishment. The Superintendent’s 

powers are like rulemaking under the Administrative Procedure Act (APA), which is a significant 

authority under Buckley, except that the Superintendent possesses even more discretion because he is 

usually not bound by APA notice-and-comment procedures. See 5 U.S.C. § 553. But see 36 C.F.R. § 

1.5(b) (requiring rulemaking in limited circumstances).  

In addition to possessing significant authority, the office of Superintendent is plainly a 

continuing position. Regulation establishes that the position of Superintendent is “the official in 

charge of a park area or an authorized representative thereof,” a permanent position, not an incidental 

or ad hoc post. 36 C.F.R. § 1.4(a). Accordingly, he has continuing responsibilities to manage the park, 

defined by law, see supra, and he exercises those responsibilities over the years of his tenure. See, e.g., 

United States v. Garfield Cnty., 122 F. Supp. 2d 1201, 1208, 1210 (D. Utah 2000) (concerning incident in 

which one Superintendent Lundy proposed a road project in 1993, proposed improvements in 1995, 

and met with county officials in 1996). 

This Court should not follow its recent decision holding that a National Park Service 

superintendent lacks significant authority. See Sunseri Order. That decision is inconsistent with the 

Supreme Court’s Appointments Clause precedents in several respects. 

First, Sunseri likened the Grand Teton Superintendent to the independent counsel in Morrison 

v. Olson, 487 U.S. 654 (1988), and the Court read Morrison to conclude that the independent counsel 

“was not a principal officer that wields significant authority.” Sunseri Order at 9. But that is not so. 

While the independent counsel was indeed held not to be a principal officer, Morrison concluded 

instead that he was an inferior officer. Morrison, 487 U.S. at 672. As an inferior officer, the independent 

counsel possessed significant authority. Sunseri Order at 8 (“[S]ignificant authority . . . marks the line 

between officers and nonofficers.”).  
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Second, Sunseri pointed out that a superintendent has jurisdiction only over a specific 

geographical area. Id. at 9–10. But no precedent suggests that a geographical limitation reduces an 

authority to non-significance. The precedent points the other way. District court clerks’ authority is 

limited only to cases filed within their districts, yet they are officers. Buckley, 424 U.S. at 126. A regional 

fisheries council’s authority is limited to specific waters, yet its ability to stop the Secretary of 

Commerce from adopting certain fisheries measures—not even the power to create restrictions—

renders its members principal officers. Lofstad v. Raimondo, 117 F.4th 493, 496, 501 (3d Cir. 2024). The 

only test for significant authority is whether “[i]n the course of carrying out . . . important functions, 

the [official] exercise[s] significant discretion.” Freytag, 501 U.S. at 881–82. As this Court observed, “It 

is important for the Superintendent to have some discretion to manage” park conditions. Sunseri Order 

at 10 (emphasis added). And the authority to impose binding, criminally enforceable restrictions on 

the public—even within a defined geographic area—is paradigmatically significant. See United States v. 

Davis, 588 U.S. 445, 451 (2019). 

Third, Sunseri reasoned that the Superintendent does not create policy because he “must take 

directions for park management from superiors.” Sunseri Order at 10. That is wrong for two reasons. 

For one, as discussed below, when an official with significant authority “is directed and supervised” 

by a Senate-confirmed official like the NPS Director, that reduces him to an inferior officer, not a 

nonofficer. Edmond, 520 U.S. at 663; accord Kennedy v. Braidwood Mgmt., Inc., 606 U.S. 748, 762 (2025). 

Sunseri ’s test would re-categorize every inferior officer as a nonofficer, leaving the category 

unpopulated. For another, although the NPS Director sometimes directs certain policies, the Director 

clearly does not direct all policies. Rather, NPS regulations explicitly delegate many decisions to 

Superintendents who are then left with significant discretion over these important management 

decisions. Supra. The Superintendent’s authority to impose generally applicable, binding restrictions—

backed by criminal penalties—is significant authority.  
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Fourth, Sunseri relied on the Superintendent’s lack of adjudicative or prosecutorial power. 

Sunseri Order at 11. But the Supreme Court has repeatedly rejected the notion that only adjudicators 

or prosecutors are officers. See Buckley, 424 U.S. at 141 (identifying rulemaking as a “significant 

governmental duty”); Kennedy, 606 U.S. at 761–62 (noting that Task Force members are officers 

because they decide which preventive services must be covered by health insurers at no cost to 

insureds, whereas when they made only “non-binding recommendations” in a prior statutory 

framework, they “were not officers at all”).  

At bottom, Sunseri failed to apply the significant-authority test: whether an official carries out 

important duties with significant discretion. Under that test, Superintendents possess significant 

authority. 

Finally, Sunseri suggested that the lack of a statute expressly creating the position weighs against 

officer status. But to qualify as an office, a position—other than having significant authority—need 

only be continuing rather than temporary. Being created by a statute is only one indication that a 

position is continuing. Identifying the Superintendent as “the official in charge of a park area,” 36 

C.F.R. § 1.4, as well as vesting him with continuing and manifold responsibilities, see supra, also shows 

that the position is continuing. There is no real contention that the Superintendent is hired for specific 

projects or “some special case,” lacks a “place of business,” and has only “occasional and intermittent” 

duties. United States v. Germaine, 99 U.S. 508, 512 (1878) (watershed case that created the continuing-

position requirement, holding that a civil surgeon hired to perform occasional examinations was not 

an officer because his duties were intermittent rather than continuing). Following Germaine, the 

Superintendent position is continuing.  

Furthermore, Sunseri ’s reasoning contradicts the Appointments Clause itself. One of the 

Appointments Clause’s protections is that only Congress may create an office. Buckley, 424 U.S. at 138. 

Where Congress has not created an office and vested it with significant authority, an incumbent who 

Case L:25-po-00828-SAH     Document 18     Filed 04/13/26     Page 10 of 25



11 

wields such authority violates the Constitution. See, e.g., United States v. Naviwala, 2:24-CR-00099, 2026 

WL 658885, at *1 (D.N.J. Mar. 9, 2026). Thus, Sunseri ’s reasoning indicates that an official with 

significant authority “is not subject to the Appointments Clause so long as the office was unlawfully 

created.” New Mexico v. Musk, No. 25-cv-429, 2026 WL 799635, at *11 (D.D.C. Mar. 23, 2026) 

(rejecting this “extraordinary argument”). That cannot be. 

2. Mr. Sholly must be Senate-confirmed but was not 

As an officer, Mr. Sholly must be Senate-confirmed unless he is an inferior officer and 

Congress vests his appointment in the President, a head of department, or a court of law. U.S. Const. 

art. II, § 2, cl. 2. Congress may accomplish such vesting only through a clear statement. Naviwala, 2026 

WL 658885, at *14. No statute vests the appointment of the Yellowstone Superintendent in the 

President, a head of department, or a court of law. Thus, the post may be filled only by Senate-

confirmation.2 Mr. Sholly was not Senate-confirmed, and the Government will not dispute this. The 

defense has searched the Congressional Record, which records Senate confirmations, and there is no 

mention of Mr. Sholly’s confirmation. There is also no mention of the Senate’s confirmation of any 

person as Yellowstone Superintendent, because Superintendents have never been Senate-confirmed. 

In addition to Mr. Sholly’s absence from the Congressional Record, the United States 

Government Policy and Supporting Positions report (colloquially called the “Plum Book”) also shows 

Mr. Sholly was not Senate-confirmed. The Plum Book is a report published every four years by the 

Senate Committee on Homeland Security and Governmental Affairs and the House Committee on 

Governmental Reform. The report identifies, among other positions, “the 7,000 or so posts eligible 

for presidential selection or discretionary replacement by presidential appointees.” Allman v. Smith, 790 

F.3d 762, 766 (7th Cir. 2015).  

 
2 Because there is no statute allowing for appointment other than by Senate-confirmation, there is no 
need to decide whether the Yellowstone Superintendent is a principal or inferior officer. 
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Neither Mr. Sholly personally nor the position of the Superintendent of Yellowstone National 

Park is listed as Senate-confirmed in the Plum Book. See generally, e.g., H. Comm. on Oversight & 

Reform, United States Government Policy and Supporting Positions 115–21 (Dec. 2020) (“2020 Plum Book”) 

(listing positions in the Department of the Interior)3; S. Comm. on Homeland Sec. & Gov’t Affs., 

United States Government Policy and Supporting Positions 84–89 (Nov. 2024) (“2024 Plum Book”) (same).4 

Rather, the only official within the National Parks Service who is Senate-confirmed is the Director. 

See 2020 Plum Book at 118–19; 2024 Plum Book at 86.  

Superintendents are also referred to as Park Managers. See 159 Cong. Rec. H6809-05, 2013 

WL 5787280 (Oct. 28, 2013) (then-U.S. Representative for Wyoming Cynthia Lummis observing that 

the Superintendent of Grand Teton National Park “is one of just 10 top-level park managers in the 

United States”); 36 C.F.R. § 7.100 (regarding routes “designated by the Park Manager in the 

Superintendent’s Compendium”). The 2020 Plum Book lists various “Park Manager[s]” in the 

Department of Interior as “CA” and “ES,” 2020 Plum Book at 119, indicating that the positions are 

filled by career civil servants in the Senior Executive Service, id. at v–vi. For example, Plum data for 

2025 lists Cicely Muldoon and Pedro Ramos—Superintendents for Yosemite and Everglades National 

Parks, respectively5—as Park Managers and Career Senior Executive Service officials. U.S. Off. of 

Pers. Mgmt., Plum Book Data – Harvested on July 10, 2025 (GPO-PLUMBOOK-2025-07-10).6 Career 

 
3 https://www.govinfo.gov/content/pkg/GPO-PLUMBOOK-2020/pdf/GPO-PLUMBOOK-
2020.pdf. 
4 https://www.govinfo.gov/content/pkg/GPO-PLUMBOOK-2024/pdf/GPO-PLUMBOOK-
2024.pdf. 
5 See National Park Service Announces Cicely Muldoon as Yosemite National Park’s New Superintendent, NPS 
(Oct. 27, 2020), https://www.nps.gov/orgs/1207/national-park-service-announces-cicely-muldoon-
as-yosemite-national-park-s-new-superintendent.htm; Pedro Ramos Selected as New Superintendent, NPS 
(Jan. 7, 2015), https://www.nps.gov/ever/learn/news/pedro-ramos-selected-as-new-
superintendent.htm. 
6 https://www.govinfo.gov/app/details/GPO-PLUMBOOK-2025-07-10/. 
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Senior Executive Service officials are hired by an agency—here, the National Park Service—on a 

merits-based process, not appointed. See 5 U.S.C. § 3393.  

 If the Court needs more information to establish that the Superintendent was hired by the 

National Park Service, and not Senate-confirmed, it should grant the defense’s motion to compel. 

ECF No. 16. As described in that motion, the defense has demanded that the Government produce 

Mr. Sholly’s hiring paperwork (with personal details redacted) as a document in the Government’s 

control that is material to the preparation of the defense, see Fed. R. Crim. P. 16(e)(1), but which the 

Government has refused to provide.  

3. Mr. Sholly was not appointed by the President, a head of department, or 
a court of law 

 
Even if the Superintendent were an inferior officer and Congress had vested the appointment 

of the Superintendent in the President, a head of department, or a court of law, Mr. Sholly’s actions 

would still be void because he was not so appointed. The Government will not deny this and so will 

waive and concede the issue. 

First, Mr. Sholly was not appointed by the President. The Plum Book lists all “posts eligible 

for presidential selection,” Allman, 790 F.3d at 766, including those presidential appointments that do 

not require Senate confirmation, see 2024 Plum Book, at v (regarding positions that are “PAS” 

(President and Senate) and “PA” (Presidential appointment)). Neither Mr. Sholly personally nor the 

position of the Superintendent is listed as presidentially appointed. 

Second, Mr. Sholly was not appointed by a head of department. A “‘[d]epartment’ for purposes 

of the Appointments Clause” is “a freestanding component of the Executive Branch, not subordinate 

to or contained within any other such component.” Free Enter. Fund v. PCAOB, 561 U.S. 477, 511 

(2010) (quotation modified). Thus, for example, the Department of the Interior is a department under 

the Appointments Clause, whereas its component agency the National Park Service is not. The 

relevant head of department, then, is the Secretary of the Interior. Mr. Sholly, however, was not 
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appointed by the Secretary of the Interior. As a career Senior Executive Service official, Mr. Sholly 

was hired by his agency, the National Park Service, through the competitive process. See 5 U.S.C. § 

3393.  

Third, Mr. Sholly was not appointed by a court of law. Not only does no statute “by Law vest 

the Appointment” of the Superintendent in any court, U.S. Const. art. II, § 2, cl. 2, it would be 

unprecedented for a court to appoint a regulatory agency’s regional bureaucrat. Nothing suggests such 

an arrangement. Indeed, such an arrangement would contravene “the constitutional limitation on 

‘incongruous’ interbranch appointments.” Morrison, 487 U.S. at 677.  

Thus, Mr. Sholly was not appointed as an inferior officer, even if the Constitution permitted 

that course and Congress had vested that appointment in the President, a head of department, or a 

court of law. 

* * * 

The Superintendent is an officer because he is authorized to criminalize or permit a vast swath 

of conduct in Yellowstone National Park. And Mr. Sholly was not properly appointed as an officer. 

Though the Government will likely argue that the Superintendent need not be appointed as an officer, 

it will not dispute—and so will waive—the defense’s assertion that Mr. Sholly was not Senate-

confirmed, nor appointed by the President, a head of department like the Secretary of the Interior, or 

a court of law. 

C.  Because Congress Did Not Create this Office, the Exercise  
of Its Powers Violates the Appointments Clause  

 
The office of the Superintendent also violates the Appointments Clause because no statute 

creates the position. “[T]he Constitution vests Congress with the exclusive power to create new 

offices.” Naviwala, 2026 WL 658885, at *1; Buckley, 424 U.S. at 138. This constitutional structure, under 

which “the Executive may not create offices,” was “intentional,” meant to avoid “combining the 

power to create offices with the power to appoint officers.” Naviwala, 2026 WL 658885, at *12 (cleaned 
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up); see id. at *12 n.142 (citing authority). Furthermore, Congress may create an office only by a “clear 

statement”; “Congress must be explicit when it creates an office.” Id. at *14. Here, without a statute 

creating a “Superintendent” office and vesting its incumbent with significant authority, no such official 

may wield such authority. The Compendium’s fishing restrictions are therefore void and the two 

resulting charges must be dismissed. 

II.  The Charges Must Be Dismissed Because § 7.13 Is Ultra Vires 
 

The three charges must be dismissed because they rest on ultra vires regulatory provisions.  

The fishing-out-of-season and oversnow charges are for violations § 7.13(e)(4) and 

(l)(13)(ii)(e), respectively. Both provisions were issued under the National Park Service Organic Act, 

specifically 16 U.S.C. § 100751(a), which was previously codified at § 3. See 52 Fed. Reg. 19345, 19346 

(1987) (adopting 36 C.F.R. § 7.13(e)(4) and citing for authority, inter alia, 16 U.S.C. § 3); 78 Fed. Reg. 

63069, 63088 (2013) (adopting 36 C.F.R. § 7.13(l)(13)(ii)(e) and citing for authority, inter alia, 16 U.S.C. 

§ 3). However, they should have been issued under a Yellowstone-specific statute, an Act of 1894, 28 

Stat. 73, Ch. 72, codified at 16 U.S.C. § 26, which authorizes the Secretary of the Interior to issue rules 

“necessary and proper for the management and care of the park and for the protection of the property 

therein” and also “rules and regulations governing the taking of fish from the streams or lakes in the 

park.”  

Where Congress legislates specifically on a subject, agencies may not rely on a broader, more 

general delegation to displace or circumvent the more specific statutory framework. See RadLAX 

Gateway Hotel, LLC v. Amalgamated Bank, 566 U.S. 639, 645 (2012) (the specific governs the general). 

For example, in Wyoming v. U.S. DOI, 136 F.Supp.3d 1317, 1335 (D. Wyo. 2015), this Court held that 

“it defies common sense to interpret the more general authority granted by [two statutes] to regulate 

fracking when Congress has directly spoken to the issue in [another statute].” In such cases, the general 

statute’s “application to cases covered by the specific provision is suspended; it continues to govern 
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all other cases.” United States v. Porter, 745 F.3d, 1035, 1049 (10th Cir. 2014). Here, Congress specifically 

provided for Yellowstone-related rulemaking in the Act of 1894. See 16 U.S.C. § 26. And that Act 

provides specific, lower penalties than the Organic Act. Compare 16 U.S.C. § 26 (providing penalties 

up to a $500 fine and six months’ imprisonment), with 18 U.S.C. §§ 1865(a), 3559(a)(7), 3571(b)(6) 

(providing penalties up to a $5000 fine and six months’ imprisonment). Thus, only § 26 may supply 

authority for rules “promulgated . . . with reference to the management and care of  ” Yellowstone. 

That distinction is not academic. The statutory source of authority determines not just whether the 

regulation was validly promulgated, but also the penalties that may be imposed for its violation. By 

relying on the Organic Act rather than the Yellowstone-specific statute, the Government subjected 

Defendant Pulliam to a different—and more severe—penalty regime than Congress authorized for 

Yellowstone-specific regulations. That is, the Government is enforcing a rule under a statutory 

framework that does not apply, both as to the substance of the regulation and the consequences of its 

violation. 

Nor may the Government now invoke § 26 as a post hoc justification for § 7.13(e)(4) and 

(l)(13)(ii)(e). A court “must judge the propriety of [agency] action solely by the grounds invoked by 

the agency” at the time of the agency action and “[i]f those grounds are inadequate or improper,” the 

court cannot “affirm the administrative action by substituting what it considers to be a more adequate 

or proper basis.” SEC v. Chenery Corp., 332 U.S. 194, 196 (1947). Because the Government relied only 

on the Organic Act when promulgating 36 C.F.R. § 7.13(e)(4) and (l)(13)(ii)(e), see 52 Fed. Reg. 19345; 

78 Fed. Reg. 63069, it cannot now rely on the Act of 1894 to justify the regulations. See Dep’t of Air 

Force v. Fed. Lab. Rels. Auth., 877 F.2d 1036, 1041 (D.C. Cir. 1989) (refusing, under Chenery, to consider 

whether a regulation was authorized by 5 U.S.C. § 7132(c) because the agency “never invoked section 

7132(c) as a basis of its regulation” until litigation arose). The two § 7.13 provisions are therefore ultra 

vires and the resulting charges—the oversnow and fishing-out-of-season charges—should be 
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dismissed. 

For similar reasons, the third charge for fishing without a permit must also be dismissed. That 

charge is for a violation of 36 C.F.R. § 1.6(g)(1), which is not a Yellowstone-specific regulation, but 

the Superintendent imposed the permit requirement under the Yellowstone-specific § 7.13(e)(2). See 

Compendium at 30. Like the two provisions above, § 7.13(e)(2) was unlawfully issued under the 

Organic Act instead of the Act of 1894. 52 Fed. Reg. at 19346. Because the regulation underlying the 

Compendium permit requirement is ultra vires, the requirement is itself ultra vires, and the resulting 

charge must be dismissed. 

III.  The Charges Must Also Be Dismissed Because the Statutes Underlying the 
Regulations Violate the Nondelegation Doctrine 

 
All three charges must also be dismissed because the underlying statutes—16 U.S.C. 

§ 100751(a) from the Organic Act and, if the § 7.13 regulations are considered to have been issued 

under 16 U.S.C. § 26, the Act of 1894—violate the separation of powers by impermissibly delegating 

legislative authority in contravention of the nondelegation doctrine.  

A.  The Constitution vests legislative power exclusively in Congress 

Article I provides that “[a]ll legislative Powers herein granted shall be vested in a Congress of 

the United States.” U.S. Const. art. I, § 1. That vesting reflects a basic structural rule: the power to 

make binding rules governing private conduct belongs to Congress alone. Accordingly, Congress may 

not transfer “powers which are strictly and exclusively legislative.” Wayman v. Southard, 23 U.S. (10 

Wheat.) 1, 42–43 (1825); see also Whitman v. Am. Trucking Ass’ns, 531 U.S. 457, 472 (2001). 

The nondelegation doctrine enforces that principle by requiring Congress—not the 

Executive—to make the fundamental policy decisions that govern the public. While Congress may 

authorize executive officials to implement the law, it must supply an “intelligible principle” to guide 

that discretion. J.W. Hampton, Jr. & Co. v. United States, 276 U.S. 394, 409 (1928). Absent such guidance, 

a statute impermissibly transfers legislative power. 
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B.  The statutes supply no meaningful limits on the Secretary’s authority to define 
criminal conduct 

 
Under modern precedent, Congress may authorize executive agencies to implement statutes 

only if it supplies an “intelligible principle” that identifies both the general policy to be pursued and 

the boundaries of the delegated authority. Whitman, 531 U.S. at 472; Mistretta v. United States, 488 U.S. 

361, 372–73 (1989). Although the Court has rarely invalidated statutes under this doctrine, it has 

repeatedly emphasized that the constitutional limitation remains real. As the Court explained in Panama 

Refining, “in every case in which the question has been raised, the Court has recognized that there are 

limits of delegation which there is no constitutional authority to transcend.” 293 U.S. 388, 430 (1935).  

Most recently, in FCC v. Consumers’ Research, the Court reaffirmed that the nondelegation 

inquiry asks whether Congress itself supplied both a discernible policy and meaningful boundaries on 

agency discretion. 606 U.S. 656, 671–73 (2025). The statute there survived because Congress did not 

merely announce a broad aspiration. It identified specific universal-service programs as well as the 

persons who were to benefit from them, and limited the FCC to collecting only amounts “sufficient” 

to support those programs. Id. at 679–85. Those features correspond to the three required elements: 

Congress identified the policy (universal service for defined programs and beneficiaries), supplied a 

governing standard (“sufficient” funding), and imposed a concrete boundary (a cap tied to that 

sufficiency requirement). And those features constrained the agency’s discretion in a way that made 

the agency an implementer of legislative choices rather than the maker of them. Id. The requirements 

take on particular force where, as here, the delegation carries criminal consequences, because the 

greater the power conferred—especially the power to define criminally punishable conduct—the more 

specific and constraining Congress’s guidance must be. See id. at 673. 

That is the benchmark here. And the question is whether, reading the relevant statutes as a 

whole, Congress itself decided the key issues: what kinds of conduct may be prohibited, under what 
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conditions restrictions may be imposed, what criteria must be satisfied before ordinary conduct is 

criminalized, and what limits cabin executive discretion. The answer is no. 

1. The Organic Act 

Start with the Organic Act. Section 100101(a) states the Park Service’s overarching mission: 

the Secretary shall “promote and regulate the use of the National Park System” in a manner that 

conserves park resources while providing for their enjoyment unimpaired for future generations. 54 

U.S.C. § 100101(a). That is a statement of broad policy. But it is not a meaningful limit on regulatory 

authority. It does not say what uses may be restricted, when access may be curtailed, what degree of 

resource concern justifies a prohibition, what findings must precede a restriction, or when a violation 

should be treated as a crime rather than a matter of internal administration. It gives the Secretary 

objectives, not rules.  

Section 100101(b)(2) does not cure that problem. It directs that management of System units 

must not be exercised “in derogation of the values and purposes for which the System units have been 

established, except as directly and specifically provided by Congress.” 54 U.S.C. § 100101(b)(2). That 

language reinforces the Park Service’s conservation mission, but it still does not furnish operative 

criteria for deciding which visitor conduct may be banned, when permits may be required, or what 

standards govern closures and route restrictions. It identifies values to be respected; it does not supply 

boundaries on the Secretary’s power to define criminally enforceable obligations.  

Nor do the surrounding Organic Act provisions add the missing limits. The planning 

provisions, such as §§ 100502 through 100504, concern general management plans, planning 

documents, and budgeting. The resource-management provisions, such as §§ 100701 and 100702, call 

for sound stewardship and informed management. Those provisions may structure administration, 

but they do not tell the Secretary what conduct on federal land may be prohibited on pain of criminal 

Case L:25-po-00828-SAH     Document 18     Filed 04/13/26     Page 19 of 25



20 

punishment. They do not provide the kind of substantive floor and ceiling that Consumers’ Research 

found constitutionally significant.  

The delegation provision itself confirms the breadth of the grant. Section 100751(a) authorizes 

the Secretary to prescribe whatever regulations the Secretary “considers necessary or proper for the 

use and management of System units.” 54 U.S.C. § 100751(a). And Congress separately provided that 

violations of regulations prescribed under that section are criminally punishable. 18 U.S.C. § 1865(a). 

So, Congress did not itself define the relevant prohibited conduct. It instead empowered the Secretary 

to do so under a standard as open-ended as “necessary or proper.”  

For example, nothing in the Organic Act tells the Secretary whether or when to impose a route 

restriction like the one imposed by § 7.13(l)(13)(ii)(e). Whether, for example, a visitor may drive an 

otherwise lawful vehicle on an otherwise open road, turns on the Secretary’s own policy judgment. 

That is a legislative choice. Congress did not decide the circumstances under which ordinary vehicular 

travel in Yellowstone should be forbidden. It did not say what facts matter, how much they matter, or 

what balance should be struck among conservation, safety, access, and recreation. It delegated all of 

that. 

The fishing charges are similar. The Organic Act identifies no criteria for deciding what 

activities should be subject to a permit requirement or limited by a Superintendent-set season. These 

charges are especially problematic because they rest on multiple layers of delegated discretion. 

Congress did not direct that fishing be subject to a permit requirement or a fishing season. The 

Secretary, through regulations, authorized permit requirements and seasons to be set by the 

Superintendent. The operative requirement is then implemented through park-specific restrictions and 

the Superintendent’s Compendium. By the time criminal liability attaches, the decisive policy choice 

has been made entirely by executive actors.  
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The Organic Act contrasts sharply with Consumers’ Research. In the Telecommunications Act, 

Congress itself set the substantive end points: specified programs, specified beneficiaries, and a 

sufficiency cap. See also Clean Water Act, 33 U.S.C. §§ 1311(a), 1342 (prohibiting pollutant discharges 

absent a permit issued under statutory criteria); Endangered Species Act, 16 U.S.C. §§ 1533, 1538 

(tying regulatory restrictions to the listing of species based on specified statutory factors); Clean Air 

Act, 42 U.S.C. §§ 7408–7409 (requiring air-quality standards based on identified public-health criteria). 

Here, Congress has not specified which activities should be restricted, under what factual 

circumstances, or according to what criteria. The regulations therefore do not implement a legislative 

judgment already made by Congress; they supply one that Congress never made. Because 16 U.S.C. 

§ 100751(a) delegates Congress’s lawmaking power to the Executive in violation of the nondelegation 

doctrine, the regulations issued thereunder are themselves void, and the resulting charges should be 

dismissed.  

2. The Act of 1894 

If the Court determines that § 7.13(e)(2), (e)(4), and (l)(13)(ii)(e) are exercises of the power 

conferred by the Act of 1894, 16 U.S.C. § 26, they are still void—and the corresponding charges 

should be dismissed—because § 26 also violates the nondelegation doctrine. The Act of 1894, 28 Stat. 

73, Ch. 72, as amended by 39 Stat. 238, ch. 179, provides even less guidance than the Organic Act. It 

does not contain even a purpose statement like § 100101(a).  

It says nothing about oversnow routes, and so § 7.13(l)(13)(ii)(e) would have to rely on the 

bare authority for “such rules and regulations as [the Secretary] may deem necessary and proper for 

the management and care of the park and for the protection of the property therein.” 16 U.S.C. § 26. 

By itself, that authority provides no guidance at all for whether or when to restrict travel to oversnow 

vehicles.  
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As to § 7.13(e)(2) and (e)(4) and the fishing charges, the Act of 1894 directs the Secretary to 

adopt a fishing season, 16 U.S.C. § 26, but it provides no further guidance. Consumers’ Research demands 

more than identification of a field. The Court upheld the statute there because Congress paired the 

field of regulation with concrete policy targets and practical limits. Here, § 26 supplies none. It says, 

in substance, that the Secretary may decide the relevant seasons, times, and manner of fishing, and 

may criminally enforce those decisions. That is a delegation of the core choice itself: when fishing is 

allowed and when it is a crime. The statute does not provide a general policy to guide the Secretary in 

establishing a fishing season or requiring permits. Nor does it establish any relevant limitations, such 

as how long or short a fishing season may be, or identify any biological threshold, recreational interest, 

conservation benchmark, factual finding, geographic condition, or procedural prerequisite that must 

exist before the Secretary may close waters, require permits, or otherwise transform recreational 

conduct into a crime. Thus, § 26 is specific as to topic, but not limiting as to discretion. It narrows the 

field to fishing; it does not constrain the Secretary’s power within that field. 

C.  Delegating the power to define criminally punishable conduct raises especially 
serious constitutional concerns 

 
Delegations that expose individuals to criminal liability demand especially careful scrutiny 

because they implicate the core legislative function of defining crimes. See Touby v. United States, 500 

U.S. 160, 165–66 (1991). Criminal punishment is one of the most severe exercises of government 

power, and allowing executive officials to determine which conduct constitutes a crime concentrates 

legislative and prosecutorial authority in the same branch—precisely the danger the separation of 

powers was designed to prevent. 

From the outset, the Supreme Court has recognized that “the legislative authority of the Union 

must first make an act a crime, affix a punishment to it, and declare the Court that shall have 

jurisdiction of the offence.” United States v. Hudson & Goodwin, 11 U.S. (7 Cranch) 32, 34 (1812). As 

Madison explained, with respect to “criminal subjects,” Congress should “leave as little as possible to 
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the discretion of those who are to apply and to execute the law.” James Madison, The Report of 1800 

(1800). That reflects a basic constitutional premise: when liberty is at stake, the people are entitled to 

have criminal prohibitions enacted through bicameralism and presentment by their elected 

representatives, not executive discretion.  

The same structural concern underlies the vagueness doctrine. When Congress fails to specify 

what conduct is forbidden, it effectively “hand[s] off the legislature’s responsibility for defining 

criminal behavior to unelected prosecutors and judges.” United States v. Davis, 588 U.S. 445, 448 (2019); 

see also Sessions v. Dimaya, 584 U.S. 148, 156 (2018) (explaining that vagueness doctrine enforces the 

separation of powers by requiring Congress, not “judges,” to define criminal conduct); Grayned v. City 

of Rockford, 408 U.S. 104, 108–09 (1972) (explaining that vague laws impermissibly delegate “basic 

policy matters” to police, judges, and juries for resolution on an ad hoc basis). The Supreme Court 

has therefore stressed that “[o]nly the people’s elected representatives in the legislature are authorized 

to ‘make an act a crime.’” Davis, 588 U.S. at 451 (quoting Hudson & Goodwin, 11 U.S. at 34). Statutes 

that delegate the power to “defin[e] criminal behavior” to the Executive, id. at 448, does explicitly 

what vague laws do implicitly. They thus offend the same constitutional principles. The Court 

therefore should subject the delegation here to great scrutiny. See Touby, 500 U.S. at 165–66 (leaving 

open the possibility of a heightened nondelegation test for criminal rulemaking). 

The Government will likely rely on United States v. Grimaud, 220 U.S. 506 (1911). But the statute 

in Grimaud defined a policy—“to preserve the forests . . . from destruction”—and simply allowed the 

agency to fill in the details of its administration by identifying the fact that grazing destroys forests and 

controlling grazing with a rule. Id. at 509, 515. The regulation thus operated as a genuinely 

administrative rule; it merely provided the detail of what conduct destroys forests. Here, by contrast, 

the regulations supply the substantive prohibitions themselves, rather than filling in the details of an 

otherwise definite statute.  
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* * * 

The allocation of authority in the Organic Act and the Act of 1894 crosses the constitutional 

line. Because these statutes fail to provide a policy or meaningful boundaries on their rulemaking 

provisions, their resulting regulations and charges are invalid. 

Conclusion 

The Constitution does not permit federal officials to impose criminal liability through 

restrictions issued by unlawfully appointed officers, adopted pursuant to ultra vires regulations, which 

themselves rest on unconstitutional delegations of legislative power. Because the charges against 

Mr. Pulliam suffer from these defects, the Court should grant the motion to dismiss. 

DATED this 13th day of April, 2026. 
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