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STATEMENT OF THE CASE

Intervenor-Respondents Oregon Cattlemen’s Association and Oregon
Farm Bureau Federation (Cattlemen and the Farm Bureau) accept the Statement
of the Case in Petitioners’ opening brief, with the following exceptions and
modifications.

A. Summary of Argument

Petitioners challenge an administrative rule that amended OAR 635-100-
0125 and removed the gray wolf from the Oregon endangered species list.
Petitioners assert that the removal of the gray wolf violates the Oregon
Endangered Species Act (Oregon ESA), exceeds Respondents’ statutory
authority, and was adopted without compliance with applicable rulemaking
procedures. Pet Open Br at 1. Petitioners are wrong.

Respondents were legally compelled to remove the gray wolf from the
Oregon endangered species list. Because the Oregon ESA only protects species
and subspecies that are “native” to Oregon, ORS 496.004(6), and because only
one subspecies of wolf'is native to Oregon (the Great Plains wolf), Respondents
should not have originally listed the entire gray wolf species, and the Canadian
timber wolves currently present in Oregon are non-native wolves ineligible for

protection under the Oregon ESA.
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Further, Respondents gave a detailed explanation as to why 23% of the
wolf’s historical range in Oregon was excluded from consideration as a
“significant portion of its range.” As a result, Respondents properly excluded
that portion of historical range, and were correct to analyze only the wolf’s
current range in Oregon to determine whether the wolf is in danger of
extinction in Oregon. Therefore, this Court should reject Petitioners’ challenge
to the rule, and affirm the removal of the gray wolf from the Oregon
endangered species list.

B. Supplemental Summary of Facts

(1) The method employed by the Oregon Department of Fish and
Wildlife for measuring the wolfpopulation in the state is a “minimum-observed
count” method. ER 13. This method underestimates the actual wolfpopulation
for two reasons. First, it “does not account for all individual or non-territorial
wolves . .. in all wolf populations” in Oregon. ER 13. Second, this method is
necessary because it is unrealistic to expect a complete count of all wolves in
Oregon. ER 13. As aresult, the estimated population of 85 wolves in Oregon
is an intentionally low estimate of the actual population.

(2) The Oregon Cattlemen’s Association is a nonprofit organization
that advocates for the economic, political, and social interests of about 13,000

cattle producers in Oregon, as well as the Oregon cattle industry generally.
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Respondent-Intervenors’ Mot to Intervene at 3. The Oregon Farm Bureau is a
nonprofit organization that advocates for the interests of over 60,000 farming
and ranching families in Oregon. ld. Members of the Cattlemen and the Farm
Bureau have suffered financial and emotional harm from wolf depredations of
their livestock and family pets. 1d. at 4; ER 23, 25-27.

For years, both the Cattlemen and the Farm Bureau have worked to
manage wolves in Oregon. Mot to Intervene at 4. Management efforts have
included commenting before the legislature and administrative agencies,
participating in the creation of Oregon’s Wolf Conservation and Management
Plan (Wolf Plan), and litigation. Id. at4-5. A key aspect of the Wolf Plan was
a bargain to provide protection for wolves for a period of time until sufficient
numbers exist to ensure the continued, manageable success of the wolf in
Oregon. ER 21-26. In spite of the economic and emotional losses suffered, the
Cattlemen and the Farm Bureau, and their members, have honored their
commitment to work under the Wolf Plan. Mot to Intervene at 5; ER 22-23,
26-217.

ANSWER TO ASSIGNMENT OF ERROR ONE
A. Concise Answer
Respondents did not exceed their statutory authority when they removed

the gray wolf species from the Oregon endangered species list.



B. Preservation of Error

The Cattlemen and the Farm Bureau agree that preservation is not
required under ORS 183.400(1).

C. Standard of Review

Under ORS 183.400(4), the Court may only declare a rule invalid if the
rule violates constitutional provisions, exceeds the agency’s statutory authority,
or was adopted without compliance with applicable rulemaking procedures.
See Indus. Customers of Northwest Utilities v. Oregon Dep’t of Energy, 238 Or
App 127, 129, 241 P3d 352 (2010). The Court’s review of a rule “shall be
limited” to examining the rule under review, the statutes authorizing the rule,
and copies of documents necessary to show compliance with rulemaking
procedures. ORS 183.400(3); see also Wolf v. Oregon Lottery Comm’n, 344
Or 345, 355, 182 P3d 180 (2008).

“The question in determining if a rule exceeds statutory authority is
whether the rule corresponds to the statutory policy as we understand it.”
Managed Healthcare Northwest, Inc. v. Dep’t of Consumer & Bus. Serv., 338
Or 92, 96, 106 P3d 624 (2005) (quoting Planned Parenthood Ass’n v. Dep’t of
Human Res., 297 Or 562, 573, 687 P2d 785 (1984)). In order to determine
legislative intent, the Court must first look to the text and context of the statute,

but may also look to legislative history to confirm or “illuminate” the statute’s
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meaning. State of Oregon v. Artissa Dehonda Gaines, 346 Or 160, 171-173,
206 P3d 1042 (2009).
D. Argument
1. Respondents were legally compelled to delist the wolf

because the wolves present in the state are a non-native

subspecies of gray wolf which is not granted protection

under Oregon’s Endangered Species Act.

On November9, 2015, Respondents removed the gray wolf (canis lupus)
species from the Oregon endangered species list. Removal was proper because
neither the gray wolf at the species level, nor the subspecies of wolves currently
in Oregon, qualifies as an endangered species under the Oregon ESA.

The Oregon ESA defines endangered species as: (1) “[a]ny native
wildlife species determined by the [Oregon Fish and Wildlife] commission to
be in danger of extinction throughout any significant portion of its range within

this state;” or (2) “[a]ny native wildlife species listed as an endangered species

pursuant to the federal Endangered Species Act . . .”! ORS 496.004(6)

! The “grandfather” clause of part two should not be read to require

Respondents to list the gray wolf species solely because it is listed under the
federal Endangered Species Act. As discussed below, the addition of the
“native” qualifier in the Oregon ESA means only species on the Federal
endangered species list that are native to Oregon may be listed under the
Oregon ESA. Because only one subspecies of gray wolf is native to Oregon,
only that subspecies may potentially be listed. The Canadian timber wolf
subspecies currently in the state is not native to Oregon, and thus, cannot be
listed as endangered under the Oregon ESA.
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(emphasis added). The Oregon ESA defines “[n]ative” as “indigenous to
Oregon, not introduced.” ORS 496.171(2). “Species” is defined as “any
species or subspecies of wildlife,” and “any group or population of wildlife that
interbreeds and is substantially reproductively isolated.” ORS 496.004(15);
496.171(3).

The Oregon ESA’s limited application to “native” species is fatal to
Petitioners’ claims. The definitions for endangered species in the Oregon ESA
and the federal Endangered Species Act (Federal ESA) are substantially the
same, except for the Oregon ESA’s inclusion of the “native” limitation. See
ORS 496.004(6); 16 USC 1532(6). The Federal ESA more broadly defines
“endangered species” to mean “any species which is in danger of extinction
throughout all or a significant portion of its range . . .” 16 USC 1532(6)
(emphasis added). Because the Oregon ESA was enacted after the Federal
ESA, and includes the limiting “native” qualifier not found in the Federal ESA,
the Oregon Legislature intended to limit state protections under the Act to
species native to Oregon, rather than all species wherever they occur. See e.g.,
J.R. Norton Co. v. General Teamsters, Warehousemen & Helpers Union, 208
Cal App 3d 430, 442, 256 Cal Rptr 246 (Cal Ct App 1989) (establishing the
analogous proposition that the “omission of a provision contained in a [federal]

statute providing the model for action by the [state] Legislature is a strong
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indication that the Legislature did not intend to import such provision into the
state statute.”).

Restricting the Oregon ESA’s application to native species is also
consistent with the State’s wildlife policy in comparison to the purpose of the
Federal ESA. Oregon’s express “wildlife policy” is limited to protecting
species that are indigenous to Oregon. See ORS 496.012. In contrast, the
Federal ESA was enacted to protect native, as well as non-native, species in
accordance with international treaties and agreements to which the United
States is party. Foreign Listings under the ESA, United States Fish and
Wildlife Service: International Affairs.

Here, listing the gray wolf as endangered at the species level conflicts
with the Oregon ESA’s native limitation. While it may be consistent with the
global application and purpose of the Federal ESA to list the entire gray wolf
species as endangered,’ such a listing is inconsistent with the Oregon ESA
because, as discussed further below, only one subspecies of gray wolf'is native

to Oregon. Thus, only wolf subspecies that are native to Oregon may be

* https://www.fws.gov/International/laws-treaties-agreements/us-conservation-
laws/endangered-species-act.html

> In any event, not all members of the gray wolf species are protected under the
Federal ESA. For example, wolves are currently delisted under the Federal
ESA in areas in Oregon east of Highways 395-78-95. ER 12.
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considered for protections under the Oregon ESA—a threshold the Canadian
timber wolves currently in Oregon cannot satisfy.

The differences between wolf subspecies are not merely paper
distinctions. A brief history of wolves in North America is helpful to
understanding those differences. The presence of wolves in North America is
the result of at least three separate wolf “invasions” from Eurasia across
Beringia. ER 11. The first invasion was by the ancestors of the canis lupus
baileyi (Mexican wolf) subspecies, the second invasion was by the ancestors
of the larger canis lupus nubilus (Great Plains wolf) subspecies, and the final
invasion was by the ancestors of the still larger canis lupus occidentalis
(Canadian timber wolf). ER 11. The latter invasions of successively larger
wolves had the effect of displacing the already-present, smaller subspecies and
pushing their ranges farther south. ER 11. As aresult, the historical range for
the Mexican wolf is primarily located in Mexico and the southwestern United
States; the historical range for the Great Plains wolf covers the eastern regions
of Canada, and the majority of the western, central, and Great Lakes regions of
the United States (including Oregon); and the Canadian timber wolf’s range
covers Alaska and the mountainous regions of western, inland Canada. ER 2.

Not surprisingly, studies have established various genetic and

physiological differences among the wolf subspecies. ER 3-11. After all, there
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would be no need for recognizing subspecies unless there were significant
morphological differences between members of a broader species. Susan M.
Haig, et al., Taxonomic Considerations in Listing Subspecies Under the U.S.
Endangered Species Act, 20 Conservation Biology 1584, 1586 (2006).* One
of the most obvious differences is that the Canadian timber wolf is larger than
the subspecies native to Oregon—the Great Plains wolf. ER 11. Previously,
Respondents properly accounted for distinctions between other wildlife species
and subspecies when considering which ones to place on the Oregon
endangered species list. For example, the Northern Spotted owl (strix
occidentalis caurina) subspecies is listed as threatened, but not the Spotted owl
(strix occidentalis) species, OAC 635-100-125, and the California least tern
(sterna antillarum browni) subspecies is listed as endangered, but not the least
tern (sterna antillarum) species, id., even though the least tern species is listed
as endangered under the Federal ESA. See 50 Fed Reg 21784 (May 28, 1985).
In this case, Respondents failed to distinguish between the native Great Plains
wolf subspecies, and the broader gray wolf species which includes subspecies

that are not native to Oregon.

* http://watchdogwire.wpengine.netdna-cdn.com/northwest/files/2014/08/
2006-Report-on-ESA-Subspecies-Controversy.pdf
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Further, even the federal Fish and Wildlife Service distinguishes among
the different wolf'subspecies. In 2015, despite a proposed rule to delist the gray
wolf species from Federal ESA protections, the federal Fish and Wildlife
Service concurrently published a final rule to list the Mexican wolf subspecies
as endangered. 80 Fed Reg 2488 (Jan. 16, 2015). Recognizing genetic and
taxonomical distinctions between the Mexican wolf and the other gray wolf
subspecies—including the Mexican wolf’s status as the smallest wolf among
the gray wolf species—the federal Service determined the listing was necessary
to protect the subspecies. See id.

The only subspecies of gray wolf currently present in Oregon is the non-
native Canadian timber wolf. ER 19-20. The Canadian timber wolves in
Oregon are descendants of wolves introduced from western, inland Canada into
Idaho in the mid-1990s as part of a federal program to reintroduce wolves to the
western United States. ER 1, 18. As the experimental population of Canadian
timber wolves in Idaho thrived, they expanded—and continue to expand—into
Oregon. ER 19-20. Because the Canadian timber wolf is introduced, rather
than indigenous to Oregon, it cannot be listed under the Oregon ESA. ORS
496.171(2); 496.004(6).

To allow non-native species or subspecies to be protected under the

Oregon ESA would frustrate Oregon’s enacted wildlife policy and run counter
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to the text of the Oregon ESA. Because the original listing of the gray wolf
species failed to account for the non-native subspecies of gray wolf, and
because the only wolf present in Oregon is a non-native subspecies,
Respondents were legally compelled to remove the species from Oregon’s
endangered species list.

2. The relevant range to consider under the
Oregon ESA is current range, not historical range.

Regardless of whether Respondents were legally compelled to remove
the non-native Canadian timber wolf from the Oregon endangered species list,
Respondents properly considered the wolves’ current range in Oregon to
determine whether they are in danger of extinction.” Petitioners are wrong to
declare that the Oregon ESA and federal case law require Respondents also to
include the wolves’ historical range. Pet Open Br at 14-16. The natural
reading of the Oregon ESA’s text refers to current range, and the federal
wildlife services’ interpretation of the Federal ESA also supports such a
reading. Further, cases relied upon by Petitioners are distinguishable due to

Respondents’ sufficient explanation as to why portions of historical range

> For the purposes of this section, ignoring the fact that the non-native

Canadian timber wolf has no historical range in Oregon, the current range of
the non-native wolves in Oregon is compared to the historical range of the
native Great Plains wolves that were extirpated from Oregon.
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were excluded from the calculus of current range, and instructive to
determining the potential future range for the wolf.
a. “Range” only means “current range.”

Oregon law contains multiple provisions referencing an endangered
species’ “range.” The Oregon ESA defines “[e]ndangered species” as “any
native wildlife species . . . in danger of extinction throughout any significant
portion of its range within this state.” ORS 496.004(6)(a) (emphasis added).
The implementing regulations of the Oregon Department of Fish and Wildlife
use the same language when discussing species’ range. See OAC 635-100-
0105; 635-100-0112.

The Oregon ESA does not define “range,” but Petitioners and
Respondents equate “range” with “suitable habitat.” See Pet Open Brat 10; ER
14-18. Assuming that is correct, the proper interpretation of “range” is that it
only means current range. A species’ historical range is the range in which it
once existed, but no longer does. By definition, a species cannot be “in danger
of extinction” within range in which it is already extinct. Interpreting the
language of ORS 496.004(6)(a) to include historical range, then, is illogical and
violates the principle of non-contradiction.

The principle of non-contradiction is best understood for the proposition

that two contradictory statements cannot both be true at the same time. Patrick
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Wiseman, Ethical Jurisprudence, 40 Loy L Rev 281, 297-98 (1994). For

example, “A 1s B” and “A is not B” are contradictory statements, and cannot
both be true in the same context. Here, wolves cannot be extinct and in danger
of extinction in the same range. It must be one or the other, or neither.
Because historical range necessarily refers to range in which a species is no
longer present, the only way Respondents can analyze whether wolves are in
danger of extinction is by looking at their status within the range where they
exist—their current range in Oregon. Thus, Respondents properly excluded
historical wolf range.

b. The Federal Government interprets “range” to
mean “current range.”

The United States Fish and Wildlife Service and the National Marine
Fisheries Service (Federal Services) considered the same interpretive question
and reached the same conclusion: range means current, not historical, range.
Final Policy on Interpretation of the Phrase “Significant Portion of its Range,”
(July 31,2014).° The Federal ESA defines “endangered species” to mean “any
species which is in danger of extinction throughout all or a significant portion
ofits range . . .” 16 USC 1532(6). The Federal Services determined that the

“in danger of extinction” language “denotes a present-tense condition.” Final

® Docket # FWS-R9-ES-2011-0031, http://regulations.gov.
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Policy. Thus, “to say a species ‘is in danger’ in an area where it no longer
exists—I.e., in its historical range where it has been extirpated—is inconsistent
with common usage.” Id. As a result, “range” must mean current range, not
historical range.

Because the Federal Services are the primary federal agencies
responsible for enforcing and interpreting the Federal ESA, the Final Policy
provides their considered judgment of what is workable and proper under the
Federal ESA. Further, the Final Policy clarifies the Federal Services’
previously misunderstood interpretation of “range,” and addresses the problems
highlighted by the various courts that considered the Federal Services’
interpretation before the Final Policy was published. See Final Policy.

c. Cases cited by Petitioners are distinguishable, and in
any event, Respondents acted in accord with their
holdings.

Interpreting range to mean only current range does not ignore a species’
historical range. Undoubtedly, an evaluation of lost historical range is relevant
to a full understanding of the current status of a species and its continued
viability within its current range. Respondents’ recognition of the relevance of
historical range, and explanation of why it is proper to exclude historical range

in this case, distinguishes cases cited by Petitioners in support of an atextual

and illogical reading of the text of the Oregon ESA.
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In Defenders of Wildlife v. Norton, 258 F3d 1136, 1146-47 (9th Cir

2001) (Defenders (Lizard)), the Ninth Circuit reversed the decision of the
Secretary of the Interior to withdraw a proposed rule recommending protection
for the flat-tailed horned lizard under the Federal ESA. The Ninth Circuit so
held because the Secretary failed to consider or discuss whether the lizard’s lost
historical range was relevant to whether it was endangered in a significant
portion of its range.” 1d. at 1145-46. It is true that the court stated that a
species “can be extinct ‘throughout . . . a significant portion of its range’ if
there are major geographical areas in which it is no longer viable but once
was.” Id. at 1145 (emphasis added). But the court immediately qualified that
statement with the recognition that the Secretary may exclude historical range
from consideration as a significant portion of a species’ range if the Secretary
provides an adequate explanation. See Id.

Likewise, in Defenders of Wildlife v. Norton, 239 F Supp 2d 9, 20-21
(D DC 2002) (Defenders (Lynx)), the district court for the District of Columbia

adopted the Ninth Circuit’s reasoning in Defenders (Lizard), and rejected the

7 In a subsequent rulemaking, the Federal Services noted their disagreement
with the Ninth Circuit’s holding as a “misunderstanding” of their position. See
Final Policy on Interpretation of the Phrase ““Significant Portion of its Range.”
According to the Federal Services, historical range is considered when analyzing
the conservation status of a species in its current range. ld. In any event,
Defenders (Lizard) stands for the uncontroversial proposition that historical
range must be considered at some point in the analysis of a species’ status.
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U.S. Fish and Wildlife Service’s decision to list the Lynx as “threatened” rather
than “endangered.” Because the Service failed to explain why the Lynx’s lost
historical range should not be included in the calculation for the significant
portion of the Lynx’s range, the court remanded the rulemaking to the Service
to provide an explanation. Id.

In Defenders of Wildlife v. Secretary, U.S. Dep’t. of the Interior, 354 F
Supp 2d 1156, 1168 (D Or 2005) (Defenders (Wolf)), the court rejected the
Secretary’s explanation for only considering two core populations of the wolf’s
range in a rulemaking to downlist the wolf. Because the Secretary considered
historical range and all current range not within the two core populations to be
insignificant portions of the wolf’s range, the court held the Secretary’s
interpretation to be unreasonable and inconsistent with the Federal ESA. 1d. at
1168-69.

Similarly, in Humane Soc’y of the United States v. Jewell, 76 F Supp 3d
69, 75-76 (D DC 2014), the court rejected the Secretary of the Interior’s Final
Rule that removed protections under the Federal ESA for wolves in the Great
Lakes region. Agreeing with the decisions of the other courts discussed above,
the court held that the Secretary must give a sufficient explanation when
excluding historical range from consideration as a “significant portion of [the

b

species’] range.” Id. at 129-30. Because the Secretary’s explanation was
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conclusory and lacked sufficient detail as to why historical range is not a
significant portion of the wolves’ range, the decision was arbitrary and
capricious. ld. at 130-32.

Finally, in Tucson Herpetological Soc’y v. Salazar, 566 F 3d 870, 878
(9th Cir 2009), the Ninth Circuit affirmed (under Defenders (Lizard)) the
Secretary of the Interior’s interpretation that “significant portion of its range”
only includes current range. The court held that deference to the Secretary’s
interpretation was appropriate because the Secretary sufficiently explained why
the lizard’s current range—rather than its historical range—is the appropriate
range to consider when analyzing the lizard’s likelihood of survival. Id. at 877-
78. The Secretary (1) determined that the lizard persisted in its current range;
(2) analyzed lost historical range in a site-specific manner to show the lost
range was not needed for the success of the species; (3) noted a study showing
lost historical range did not result in the loss of a “critical pathway for
maintenance of genetic diversity;” and (4) noted that the lizard’s lost historical
range was lost decades ago to agricultural and commercial use, and is not
generally recoverable, thus not significant to the species’ long-term survival. Id.

If Respondents provide a detailed explanation like that in Tucson, then
even a loss of nearly 87% of a species’ historical range is not “significant”

when the species has available current range sufficient to maintain the species.
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See WildEarth Guardians v. Salazar, 741 F Supp 89, 100-01 (D DC 2010) (“It

may very well be that these reductions do not amount to a significant portion
of the species range.”). Thus, the relevant cases show that historical range may
be removed from consideration (regardless of amount), but a thorough
explanation must be provided.

Here, Respondents sufficiently explained why the wolves’ historical
range in Oregon should be excluded from the “significant portion” calculus.
First, Respondents determined that wolves are persisting in their current range,
and due to their continued increases in number and expansion of their range,
they are not likely to go extinct. ER 17-18. Second, a complete assessment of
the wolves’ historical range in Oregon is difficult due to inconsistent and
anecdotal reports, and the lack of accurate surveys of the species prior to the
wolves’ extirpation. ER 14. Nonetheless, based on the available information,
an analysis of lost historical range shows that it is not needed for the success of
the wolves because it is a relatively small amount—76.9% of historical range
remains as current or potential range—and some of the lost historical range was
likely unsuitable to support year-round habitat in the first place. ER 18. Third,
observations of the wolves” movement and dispersal patterns, in combination
with their increasing numbers, indicate that individual wolf populations are

connected, thus allowing for continued genetic diversity. ER 18. Fourth,
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Respondents determined that in the nearly seventy years since wolves were
extirpated from Oregon, the amount of historical range that remains suitable for
wolves has decreased. Because of increases in human density, road density, and
cultivated agricultural areas in the decades following extirpation, 23.1% of the
wolves’ historical range (mostly in the Willamette Valley) is no longer suitable for
wolves, and not generally recoverable. ER 15. Therefore, excluding 23.1% of the
wolves’ historical range in Oregon from consideration as a “significant portion of
its range” was proper, because (1) Respondents thoroughly analyzed the wolves’
historical range and gave a detailed explanation for its exclusion; and (2) the
purpose of the Oregon ESA is not to return native Oregon wildlife species to their
pre-human existence, but to ensure that native species continue to exist in their
current range. See ORS 496.176, 496.182(2)(a); OAC 635-100-0080.

In sum, the federal cases cited by Petitioners as guidance for this Court
hold that when analyzing a species’ range under the Federal ESA, the
government cannot turn a blind eye to the species’ historical range. See Pet
Open Brat 11. In this case, Respondents acted in accordance with those federal
decisions, and thoroughly considered the wolves’ historical range in Oregon.
But instead of citing the cases for that reasonable proposition, Petitioners urge
this Court to focus on how much historical range has been lost, rather than the

sufficiency of current range—a position as extreme as the ones reversed by
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prior courts. Seeid. at 14-16. Because such a focus runs counter to the sensible
guidance of the Tucson and WildEarth courts, and erroneously prioritizes
history over the wolves’ current status and likelihood of survival, this Court
should reject Petitioners’ invitation.

CONCLUSION

For the foregoing reasons, the rule removing the gray wolf species from
the Oregon endangered species list was proper, and Respondents correctly
interpreted and applied the Oregon ESA to exclude historical range from
consideration.

Respectfully submitted by the Cattlemen and the Farm Bureau this 9th
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Taxonomy of North American Wolves

lincages, Morphometric, autosomal mierosatellite,
and canine SNP array data also mdicate divergence
hetween red woll and eastern wolly although these
conclusions must be qualified by acknowledging the
gaps in sampling. Tndependent evolution of these
mwo taxa from different lneages of coyote-clade
ancestors Is more consistenl with e available
genetic data and argues against combining them as
a single specics bur argues for retaining them as C,
Beaan and O rufles,

Nomenclaturel tiswes. Regardless ol present lack of
genelic support for combining (he tlaxa, some
nomenclatural  problems  would need tw  be
addressed before wniting € fpeeon and € rgfis. A
comproraise approach would be to recognize € heaon
and . mfus as subspecies within the same species.
This would require the fonnal publication of new
name combinations [or at least oue subspecies. In
addition, there is significant geographic varation in
genetic. coniposition within a mare broadly defined
taxon that mcludes both G Heaon and C. ngfins.
Morcover, Texas wolves occupled a very diflerent
environment than did wolves in castern Canada.

The appropriate name for a single specics that
would encompass both C. e and C ryfus vernatos
an issue, Wilson e al. (2000 suggested that the name
he € fpeasn. The vile of chronological priority
nomially applics in such cases, and the name €,
freann was published earlier than Canis fufus var, rufis
{Table 1). The availability ol the older name in this
casc is uncertain because the type specimen of C.
frcaon mmay have been a hybrid {Pocock 1933). As
explaiied hy Goldiman (1944), the ope is the
inclividual portrayed in Schreber’s illusiration, which
was in mirn based on a figure published by Bufion in
1761, Article 73.1.4 of the Intematounal Code for
Zoological Nomenclawre {Internatonal Commis-
sion on Zoological Nomenclawre 1999} provides for
such instances: “Designation of an illustration of a
single specimen as a holotype is to be ircated as
designation of the specimen ilhustraied; the Tact that
the specimen no longer exists or cannot be wraced
docs not of itsel mvalidate the designation.” Because
the disposition of the remaing of the illustrated
specimen is unknown, and the holotype musi he of
the same group Lo which the species name is applicd,
the wdentity of the specimen portrayed Is itnportant.

The type locality was restricted by Goldman
{1937} w the vicinity of Quebee, Quebee, Wolves in
this region may have alveady been mwrbrecding
with coyotes or dogs at the time the halotype was
collected. Support  for  ewlicr  hybridization s
provided by the presence of cither coyotle or dog
mtDNA i1 woll’ (based on morphology} remains of
four individuaals from a 400-500-y-old archacolog-
ical site in southern Ontario {Rutledge et al. 2010a).
Article 23.8 of the International Code specilies thal,
“a species-group name established for an animal

:“1'_5\) North American Fauna | www.fwspubs.org

S.M. Chambers ot al.

later found to be a hybrid must not be used as the
valid name of cither of the parental specics, even 1 it
15 older thun all other available namces (or them.”
Pocock™s (1935] argument that the type may have
been a hyhrid was rejected by Goldman (1937), who
also believed that a hybyid could still serve as the
type, which is in confllict with today’s Code.

The next oldest name in Goldman’s (1944
synonyiny for O freaon is Canis lupuy  canadensts
(Table 1). Allen and Barhour (1937} note that the
type specimen for €. L canadensiy 1s @ skull Hlustrated
by Blainville and that the locality was given only as
Canada, so questions may also be raised ahoul its
wdemity and relation to modern wolf’ populations in
eastern Canada. In this case, the wlotype of C. afis
ftype localin: Ausun, Texas) might be meore
appropriale  beeause  hybridizadon with  coyotes
woild have been unlikely at the time it was
deseribed. Nowak (2009) believes that the holotype
of C. breaon is actually a specimen of € ruyfis hased on
its deseription as black, which he describes as a well-
known coat color in £ nghs, but unusual for €
dyeann. Black coat color could also indicate that the
individnal had dog ancesay. Current wolves nearest
the € freqern type locality (viciniy of Quelec),
hewever, have the intDNA haplotypes of’ €. feaon.
LEven if additional evidence should provide suppnrt
for formally comnbining rhese taxa, this issue would
need to be resolved before formal changes in
taxonomy are mmade.

The subspecies of Canis lupus

The followiig evaluaton and discussion is orga-
nized by the remaining (less C. L feaon) subspecics of
C. fupns recognized by Nowak (1993}, This does not
mean that Nowalt's classification is accepted without
consideration of alternative  classifications. The
analysis therefore includes consideration of formerly
recognized subspecies {c.g., Goldman 1944; Hall
1981) thar were veduced to synonymy by Nowak
(1995) when patterns of variation within these four
subspecics suggest that some finer scale taxonomic
subdivision might be recognizable.

Cunis lupus baileyd (Adecican wolfi. Both morpho-
metric and genetic evidenee support the distine-
tiveness of €. [ baileyi and s rccognition as a
subspecies. Genetic analysis of living specimens 1s
limited to the descondants of the founders of the
captive-breeding population, thought to he seven
individuals (Hedrick et al. 1997}, Although the
cfleets of genetic drit and a small  founder
populatiom have lkely inecreased the  ohscrved
divergence of living € £ batlepi from otlier wolves
al aulosowal wmicrosatellite DNA ((Gareia-Moreno
ol al. 19896], they cannot account for (e unique
mutDNA haplolype (Roy et al. 1996; Vild et al. 1999,
Table 5 of this paper) and several
microsatcllite INA alleles {Garcia-Moreno el al.
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